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ERRATA. 


57,  5th  line  of  catch-words,  for  " 1924  ” read  " 1914.” 

160,  10th  line  from  bottom,  for  " 32  ” read  " 23  ” and 
for  " 17  ” read  " 7.” 

200,  8th  line  from  top,  for  " 9 App.  Cas.”  read  " 4 App. 
Cas.” 

329,  11th  line  from  top,  for  " set-off”  read  " the  right 
to  a banker’s  lien.” 

403,  9th  line  from  bottom,  for  "sec.  9”  read  "sec.  69.” 

583,  Davis  v.  Elliot,  4th  line  of  head-note,  for  " 121  ” 
read  « 521.” 
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Can.  S.C.R.  106  . . . 

236 

Macdonald  v.  Drake  

16 

Man.  R.  220  

McDonald  v.  Mulqueen  

53 

O.L.R.  191  

561 

XXII 


ONTARIO  LAW  REPORTS. 


[VOL. 


Name  of  Case. 

Macdonald  v.  Whitfield  
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33  O.L.R.  335  123 

8 App.  Cas.  467  401 


. 76 

. 208 
. 215 
. 403 
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200,  203,  204 

Port  Hope  Brewing  and  Malting 
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Railway  Co 115  U.S.  587  431,  435,  436 

Pym  v.  Great  Northern  Railway  Co.  4 B.  & S.  396  72 


Q. 


Quaker  Oats  Co.  v.  Denis 
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Robe  and  Clothing  Co.  Limited  v.  City  of  Kitchener. 


April  4, 
Nov.  2. 


Municipal  Corporations  — Obstruction  in  Lane  — Severe  Rainstorm  — 
Flooding  of  Factory  Premises — Inadequacy  of  Storm-sewers — Neg- 
ligence— Contractor  for  Municipal  Work — Third  Party — Indemnity 
or  Relief  over — Joint  Tort-feasors — Municipal  Act,  1922,  sec.  464(1) 
— Contract — Covenant  of  Indemnity . 

Contractors,  brought  in  by  the  defendants,  a city  corporation,  as  third 
parties,  had  a contract  with  the  defendants  for  paving  a street  in 
the  city.  In  doing  the  work  under  their  contract  they  threw  a large 
quantity  of  earth  and  broken  materials  from  the  surface  of  the  street 
into  a lane,  and  so  formed  a ridge  running  across  the  lane.  During 
a heavy  rainstorm,  the  plaintiffs’  factory,  situated  at  the  corner  of 
the  street  and  the  lane,  was  flooded;  and  in  this  action  they  charged 
the  defendants  with  negligence  (1)  in  the  construction  of  storm- 
sewers  in  the  lane,  in  that  they  were  insufficient  to  carry  off  the 
water,  and  (2)  in  obstructing  the  flow  of  water  down  the  lane  by 
the  ridge.  The  defendants  pleaded,  inter  alia,  that  the  obstruction 
was  caused  by  the  third  parties,  from  whom  they  claimed  indem- 
nity. At  the  trial  the  plaintiffs  abandoned  the  charge  in  regard  to 
insufficiency  of  the  storm-sewers;  but  the  third  parties  relied  upon 
insufficiency  as  a defence  to  the  claim  for  indemnity:  — 

not..  ^edith,  C.J.C.P.,  dissenting),  that  the  plaintiffs  were  entitled 
to  recdyer  from  the  defendants  the  damages  caused  by  the  flooding, 
but  that  the  defendants  were  not  entitled  to  relief  over  against  the 
third  parties. 

Per  Riddell,  J.: — The  defendants  were  under  no  obligation,  statutory 
or  common  law,  to  dispose  of  all  the  surface-water;  and  they  under- 
took nr  more  than  to  take  off  so  much  as  their  sewers  .would  carry. 
The  a.  „*±  tortious  cause  of  the  damage  was  the  barrier  erected  by 
the  third  parties.  For  this  the  defendants  were  directly  responsible, 
for  the  negligence  of  the  third  parties  was  not  collateral;  and,  if  the 
liability  could  be  placed  on  this  alone,  sec.  464(1)  of  the  Municipal 
Act  would  entitle  the  defendants  to  relief  over.  But  the  respon- 
sible officer  of  the  defendants  knew  of  the  barrier  for  some  days 
before  the  rain;  and  it  was  the  duty  of  the  defendants  to  have  it 
removed.  The  real  liability  of  the  defendants  depended  upon  their 
own  negligence,  not  the  negligence  of  the  third  parties;  and  the 
defendants  were  not  aided  by  the  covenant  of  the  third  parties  to 
make  good  to  the  defendants  all  damage  arising  from  the  conduct 
or  operations  oif  the  third  parties  or  their  workmen. 

Per  Latchford,  J.: — The  evidence  established  that  the  damage  to  the 
plaintiffs  had  been  caused  not  only,  if  at  all,  by  the  obstruction  in 
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the  lane,  hut  mainly  by  the  negligence  of  the  defendants  in  not 
providing  adequate  means'  for  carrying  off  the  water  brought  to  the 
vicinity  of  the  plaintiffs’  premises  by  the  natural  conformation  of  the 
drainage  area  and  by  sewers  unprovided  with  a proper  outlet.  The 
third  parties  and  the  defendants  were  joint  tort-feasors;  and,  as 
the  defendants  must  be  presumed  to  have  known  that  they  were 
wrong-doers,  they  were  not  entitled  to  relief  over  against  the  third 
parties. 

Per  Middleton,  J. : — The  actual  flooding  of  the  plaintiffs’  premises  was 
the  result  of  two  proximate  causes  operating  together,  and  in  the 
absence  of  either  no  flooding  would  have  resulted.  The  plaintiffs 
were  entitled  to  recover  against  the  defendants,  but  the  defendants 
were  not  entitled  to  relief  over  against  the  third  parties,  because 
the  damage  complained  of  was  caused  by  their  own  negligence  with 
respect  to  the  sewers.  The  effect  of  sec.  464  is  to  give  to  the  muni- 
cipality a right  to  recover  over  against  the  person  guilty  of  placing 
the  obstruction  upon  the  highway,  even  though  the  municipality  is 
itself  a tort-feasor  by  reason  of  its  negligence  in  permitting  the 
obstruction  to  be  placed  on  the  highway. 

Per  Logie,  J.: — It  was  not  clear  upon  the  evidence  that  the  flooding 
would  certainly  have  occurred  if  the  obstruction  had  not  been 
placed  in  the  lane.  The  defendants  were  guilty  of  negligence  in 
allowing  the  obstruction  to  remain;  and  they  could  not  recover 
against  the  third  parties,  who  were  also  guilty  of  negligence  in 
placing  and  leaving  the  obstruction  where  it  was.  Each  was  guilty 
of  a negligent  act  or  omission,  and  there  was  nothing  to  take  the 
case  out  of  the  general  rule  which  denies  contribution  between 
wrongdoers. 

Sutton  v.  Town  of  Dundas  (1908),  17  O.L.R.  556,  followed. 

Per  Meredith,  C.J.C.P.: — The  real  questions  were:  what  waterway 
rights,  if  any,  had  the  defendants  in  the  lane?  and  were  the  third 
parties  guilty  of  actionable  negligence  in  obstructing  that  lane,  as 
admittedly  they  did,  in  lowering  the  sidewalk  across  it  at  the  plain- 
tiffs’ request  and  for  their  benefit?  The  first  question  was  not  tried, 
and  the  second  did  not  receive  the  consideration  it  needed.  There 
should  be  a new  trial,  and  the  third  parties  should  be  made  defend- 
ants. 


An  action  for  damages  for  negligence,  cansing,  as  the  plaintiffs 
alleged,  the  flooding  of  their  factory  in  the  city  of  Kitchener. 
The  defendants,  the  Municipal  Corporation  of  the  City  of  Kitch- 
ener, brought  in  the  Standard  Paving  Company  Limited  as  third 
parties,  and  claimed  indemnity  from  them. 

April  18  and  19,  1922.  The  action  and  third  party  claim 
were  tried  by  Oroe,  J.,  without  a jury,  at  Kitchener. 

J.  A.  Scellen,  for  the  plaintiffs. 

G.  Bray,  for  the  defendants. 

V.  H.  Ilaitin,  for  the  third  parties. 

April  4,  1923.  Orde,  J. : — The  plaintiffs  sustained  serious 
damage  by  the  flooding  of  their  factory  at  the  corner  of  Foundry 
street  and  Hall’s  lane  in  the  city  of  Kitchener  during  a heavy 
rainstorm  in  the  evening  of  the  . 26th  July,  1921.  They  charge 
the  defendants,  the  city  corporation,  with  negligence,  on  two 
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grounds:  first,  that  the  storm-drains  had  been  so  negligently  con-  Orde,  J. 

structed  as  not  to  be  sufficient  to  carry  off  all  surplus  water  during  1923 

a rainstorm  (this  ground  was  abandoned  at  the  trial)  ; and,  

second,  that  in  carrying  out  certain  repairs  to  the  streets  imme-  Nothing 
diately  prior  to  the  rainstorm  in  question,  the  defendants,  the  city  Co.  Limited 
corporation,  had  negligently  piled  up  a bank  of  earth  at  the  city  of 
entrance  to  Hall’s  lane,  thereby  obstructing  the  flow  of  water  Kitchener. 
down  the  lane  and  forcing  it  into  the  basement  of  the  plaintiffs’ 
factory. 

The  defendants  deny  negligence,  and  plead  that  the  rainstorm 
was  of  such  unprecedented  severity  that  they  were  under  no 
obligation  to  provide  for  it,  and  that  the  plaintiffs  were  guilty  of 
contributory  negligence.  They  further  allege  that,  if  the  damage 
was  caused  by  the  negligent  piling  of  earth  near  the  plaintiffs’ 
premises,  that  was  the  act  of  the  third  parties,  against  whom  they 
claim  indemnity  under  a certain  agreement. 

The  third  parties  deny  that  this  agreement  entitled  the  de- 
fendants to  indemnity,  and  plead  that  the  injury  to  the  plaintiffs, 
if  any,  was  caused  by  the  insufficiency  of  the  defendants’ . storm- 
drains  or  by  the  unprecedented  severity  of  the  rainstorm. 

The  plaintiffs  own  certain  lands  at  the  southwest  corner  of 
the  intersection  of  Foundry  street  and  Hall’s  lane  in  the  city  of 
Kitchener.  On  these  lands  stands  a building  in  which  the  plain- 
tiffs manufacture  woollen  robes  and  clothing  of  various  kinds. 

The  building  fronts  on  Foundry  street,  and  is  built  to  within 
about  2%  feet  of  the  street-line.  The  northerly  wall  of  the 
building  is  flush  with  the  southerly  boundary  of  Hall’s  lane.  The 
lane  is  15  feet  in  width  where  it  adjoins  the  plaintiffs’  property, 
and  narrows  slightly  before  it  reaches  Gaukel  street  to  the  west- 
ward. That  part  of  the  lane  adjoining  the  plaintiffs’  property  had 
originally  belonged  to  the  plaintiffs,  but  they  had  sold  it  to  the 
defendant  corporation  shortly  before  the  events  in  question. 

Foundry  street  and  Hall’s  lane  form  a natural  watershed  for 
the  area  immediately  to  the  north,  east,  and  south  of  the  intersec- 
tion, the  latter  point  being  lower  than  that  portion  of  Foundry 
street  both  to  the  north  and  to  the  south  and  lower  than  the 
easterly  part  of  Hall’s  lane  where  it  leaves  Queen  street,  so  that  all 
surface-water  from  three  directions,  namely,  the  southerly  part  of 
Foundry  street,  the  intersection  of  Foundry  street  and  King  street, 
and  the  point  where  Hall’s  lane  leaves  Queen  street,  naturally 
concentrates  at  the  corner  of  Foundry  street  and  Hall’s  lane  and 
flows  down  Hall’s  lane  past  the  plaintiffs’  building  into  Gaukel 
street.  And  the  storm-drains  installed  by  the  defendant  corpora- 
tion in  this  area  have,  of  course,  all  been  laid  to  correspond  with 
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the  natural  flow.  During  heavy  rainstorms  the  storm-drains  have 
never  been  capable  of  completely  discharging  all  the  water,  so 
that  there  was  always  during  such  periods  a flow  of  surface-water 
into  and  down  Hall’s  lane  and  past  the  plaintiffs’  building. 

In  1912,  when  the  first  portion  of  the  plaintiffs’  factory  was 
built,  the  plaintiffs  had  in  view  the  necessity  for  protection  against 
the  danger  of  flooding  during  heavy  storms,  and  as  a measure  of 
protection  they  got  permission  from  the  defendant  corporation  to 
move  the  line  of  the  sidewalk  on  Foundry  street  in  front  of  their 
building  and  to  lower  that  portion  of  the  Foundry  street  sidewalk 
which  crossed  the  entrance  to  Hall’s  lane  so  as  to  allow  surface- 
water  to  flow  more  freely  from  Foundry  street  down  the  lane. 

The  plaintiffs’  building  has  a basement  from  which  three  win- 
dows open  into  Foundry  street,  or  rather  into  that  portion  of  the 
Foundry  street  sidewalk  which  extends  here  over  the  street  boun- 
dary-line on  to  the  plaintiffs’  property.  The  upper  portions  of 
these  windows  are  above  the  sidewalk  level,  but  the  lower  portions 
open  into  “ areas,”  about  4 feet  below  the  sidewalk  level,  which  are 
covered  by  gratings.  It  was  through  these  gratings  that  the  water 
entered  the  basement  and  caused  the  damage  in  question. 

There  is  a system  of  drains  installed  by  the  defendant  ,cor- 
poration  for  the  drainage  of  the  particular  area,  the  drains  from 
the  north,  east,  and  south  all  meeting  at  the  intersection  of  Foun- 
dry street  and  Hall’s  lane,  and  then  proceeding  westerly  down  the 
lane  in  the  form  of  two  drains,  one  of  which  was  16  inches  in 
diameter,  and  the  other  of  which,  shortly  before  the  events  in 
question,  had  been  increased  from  a diameter  of  20  inches  to  a 
diameter  of  30  inches.  There  were  openings,  man-holes,  and 
catch-basins  constructed  at  numerous  points  throughout  the  system. 

During  the  month  of  July,  1921,  the  defendant  corporation 
were  relaying  the  pavement  and  sidewalk  on  Foundry  street,  the 
work  being  carried  out  by  the  third  parties,  the  Standard  Paving 
Company  Limited. 

While  the  paving  of  the  sidewalk  was  in  progress,  Mr.  Barry, 
the  plaintiffs’  manager,  asked  the  city  engineer  to  see  that  there 
should  be  a low  crossing  at  the  entrance  to  Hall’s  lane.  He  says 
the  engineer  promised  to  provide  a “ drop  crossing  ” at  this  point, 
so  that  the  opening  into  Hall’s  lane  should  be  left  flush  with  the 
street-level.  By  some  oversight,  either  in  giving  proper  instructions 
to  the  men  laying  the  new  sidewalk,  or  on  their  part  in  carrying 
them  out,  the  sidewalk  was  continued  on  the  same  level  across 
the  entrance  to  Hall’s  lane  except  for  a slight  depression  in  the 
centre.  Mr.  Barry  at  once  drew  the  attention  of  the  man  in  charge 
of  the  work  to  the  failure  to  carry  out  the  understanding  with 
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the  city  engineer.  This  was  on  either  the  21st  or  the  22nd  July.  Orde^J. 
The  paving  company  thereupon  tore  up  the  raised  crossing  and  1993 

excavated  a quantity  of  earth  for  the  purpose  of  extending  the  

concrete  base  under  the  lowered  crossing,  throwing  the  debris,  clothing 
consisting  of  earth  and  broken  material,  into  Hall’s  lane  so  as  Co.  Limited 
to  form  a mound  or.  ridge  running  across  the  entrance.  The  city  of 
mound  had  not  been  removed  up  to  the  evening  of  the  storm,  Kitchener. 
and  it  is  its  presence  at  the  entrance  to  the  lane  which  gives  rise 
to  most  of  the  difficulty  in  fixing  the*  liability,  if  any,  for  the 
damage  suffered  by  the  plaintiffs. 

About  7 p.m.  of  the  26th  July,  1921,  after  the  plaintiffs’ 
factory  had  been  closed  for  the  day,  a very  heavy  rainstorm  set 
in,  and  continued  for  about  one  and  a half  hours.  The  storm 
was  an  exceptionally  severe  one,  and  the  rainfall  during  the  period 
of  the  storm  was,  according  to  some  of  the  witnesses,  unprece- 
dented. Mr.  Barry  was  at  home  when  the  storm  commenced,  and, 
realising  the  possible  danger  of  flooding,  he  went  down  to  the  fac- 
tory at  once.  He  says  he  had  in  mind  the  mound  of  debris  and 
earth  at  the  entrance  to  the  lane.  On  his  arrival,  he  found  that 
the  water  had  overflowed  the  sidewalk  in  front  of  the  factory,  had 
forced  the  three  windows  open,  and  had  flooded  the  basement  to 
the  depth  of  about  1%  feet.  The  gratings  were  covered  with 
debris  from  the  street,  but  the  water  was  then  running  down  the 
lane.  He  says  that  part  of  the  mound  of  earth  had  been  washed 
away,  and  that  the  water  was  running  through  the  openings, 
though  he  also  spoke  of  the  water  running  over  the  mound. 

There  was  no  eye-witness  of  the  actual  flooding,  and  the  con- 
clusions of  fact  as  to  the  exact  cause  of  it  must  necessarily  be 
reached  by  way  of  inference.  The  issue  is  a simple  one.  The 
plaintiffs  say  that  but  for  the  mound  in  the  lane,  the  surface-water, 
even  admitting  the  storm  to  have  been  abnormal,  would  have 
gone  down  the  lane,  and  there  would  have  been  no  damage.  The 
defendants  and  the  third  parties  say  that  the  onrush  of  water 
was  so  great  that  it  would  of  necessity  have  overflowed  the  sidewalk 
and  entered  the  plaintiffs’  basement  windows. 

That  the  storm  was  an  unusually  severe  one  was  clearly  proved 
not  only  by  the  witnesses  for  the  defendants  and  the  third  parties 
but  by  the  witnesses  for  the  plaintiffs.  The  evidence  of  the  city 
engineer,  of  Mr.  Heisey,  who  made  official  weather  reports  to  the 
Dominion  Weather  Bureau,  and  of  Mr.  Clement,  establishes 
beyond  question  that  the  violence  of  the  storm  and  the  extent 
of  the  downpour  were  quite  unprecedented  in  Kitchener.  There 
is,  as  might  be  expected,  a failure  to  agree  between  the  witnesses 
for  the  plaintiffs  and  those  of  their  opponents  as  to  the  length  of 
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the  period  during  which  the  exceptionally  heavy  part  of  the  rain- 
fall lasted.  Mr.  Heisey’s  record  shewed  a total  fall  during  90 
minutes  of  2.06  inches,  but  his  rain-gauge  recorded  the  total  only 
and  gave  no  indication  of  how  the  2.06  inches  was  distributed  over 
the  period.  Mr.  Heisey’s  estimate,  based  on  his  personal  observa- 
tion and  recollection,  was  that  almost  2 inches  fell  during  45 
minutes,  but  this  is  at  best  only  an  estimate,  though  entitled  to 
some  weight,  coming  as  it  does  from  a man  accustomed  to  make 
weather  observations.  There  was  a great  deal  of  evidence  as  to 
the  area  of  the  watershed, ' the  percentage  of  imperviousness,  and 
the  cubic  discharge  by  means  of  the  drains  and  the  surface-flow 
at  the  corner  of  Foundry  street  and  Hall’s  lane,  all  extremely  inter- 
esting, but  depending  so  much  for  its  value  upon  the  fundamental 
facts  as  to  the  exact  depth  of  the  rainfall  during  a limited  period 
of  time,  as  to  be  of  little  assistance  in  the  absence  of  any  positive 
and  exact  evidence  as  to  the  depth  of  the  fall  during  the  short  period 
required  to  flood  the  plaintiffs’  premises.  There  is  this  outstanding 
fact,  that  there  was  at  the  mouth  of  the  lane  a ridge  of  earth 
and  debris,  which,  in  my  judgment,  and  I find  as  a fact,  was 
sufficient  to  obstruct  the  natural  flow  of  surface-water,  even 
during  a severe  storm,  down  the  lane.  The  defendants  and  the 
third  parties  argue  that  a finding  that  the  flooding  was  caused  by 
the  mound  must  be  mere  conjecture,  but  so  must  be  a finding  that 
it  was  caused  by  the  unprecedented  storm.  The  mound  must  nec- 
essarily have  obstructed  the  water  until  the  sidewalk  was  flooded, 
and  as  soon  as  the  flooding  commenced  the  immediate  cause  of  it 
must  have  been  the  mound.  To  what  extent,  had  the  mound  not 
been  there,  the  continued  onrush  of  water  might  have  been  so 
fast  that  it  would  rise  above  the  level  of  the  kerb  and  so  overflow 
the  sidewalk,  must  be  mere  guess-work.  There  was  no  evidence 
to  convince  me  that,  with  a clear  opening  down  the  lane,  even  the 
extremely  excessive  flow  might  not  have  been  taken  care  of  suffi- 
ciently to  have  saved  the  plaintiffs’  premises.  To  argue  that  the 
damage  would  have  been  sustained  in  any  event  is  like  saying  that 
a man  who,  going  down  hill  in  a motor  car  over  which  he  has  lost 
control,  is  killed  by  an  obstruction  in  the  road  halfway  down  the 
hill,  would  have  been  killed  at  the  bottom  of  the  hill  in  any  event. 
Would  that  argument  (assuming  that  there  was  no  contributory 
negligence)  relieve  the  municipality  from  the  consequences  of  its 
negligence  in  allowing  the  obstruction  to  remain  in  the  road?  In 
my  judgment,  the  conclusion  to  be  drawn  from  the  established 
facts,  as  distinguished  from  those  which  consist  of  mere  conjecture 
or  are  matters  of  calculation  based  upon  conjectural  premises,  is 
that  the  mound  of  earth  and  debris  caused  the  flooding  of  the 
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plaintiffs’  premises.  This  being  the  case,  the  defendant  corpora- 
tion are  clearly  liable  to  the  plaintiffs.  They  were  fully  aware  of 
the  fact  that  during  some  rainstorms  the  storm-drains  were  not 
sufficient  to  carry  off  the  water,  and  that  Halhs  lane  must  nec- 
essarily be  kept  free  from  obstructions  in  order  to  carry  off  the 
surface-water.  The  paving  company’s  manager  admitted  that  the 
danger  of  flooding  at  that  corner  was  apparent.  Under  these  cir- 
cumstances, it  was,  I think,  the  duty  of  the  defendant  corporation 
not  to  leave  any  obstruction  in  the  lane  which  might  block  the 
flow  of  water  and  endanger  the  plaintiffs.  It  is  not  necessary  to 
rely  upon  sec.  460  of  the  Municipal  Act  to  fasten  liability  upon  the 
defendants,  though  the  wording  of  the  section  is  wide  enough  to 
.protect  not  only  those  using  the  highway  but  others,  such  as 
owners  of  property,  injured  by  the  corporation’s  failure  to  perform 
their  statutory  duty.  But  the  defendants  are  here  also  liable,  like 
any  other  owners  of  property,  for  the  consequences  of  their  neg- 
ligent failure  to  perform  that  duty  which  every  owner  of  land 
owes  to  his  neighbour,  namely,  not  to  obstruct  the  flow  of  water 
naturally  passing  over  his  own  land  so  as  to  divert  it  on  to  his 
neighbour’s  land.  In  this  respect  the  present  case  is  not  unlike 
Rudd  v.  Town  of  Arnprior  (1920-21),  18  O.W.N.  411,  20  O.W.N. 
261. 

It  was  contended  that  the  plaintiffs  were  guilty  of  contributory 
negligence  because  Mr.  Barry,  their  manager,  was  as  fully  aware 
of  the  danger  of  flooding  from  any  obstruction  in  the  lane  as  the 
defendants  were,  and  that  it  was  as  much  his  duty  as  that  of  the 
defendants  to  see  that  the  obstruction  was  removed.  But  negli- 
gence, whether  contributory  or  otherwise,  must  be  either  an  act 
of  commission  or  one  of  omission,  and  when  it  is  an  act  of  omis- 
sion it  must  consist  of  the  failure  to  perform  some  duty  devolving 
upon  the  party  charged  with  the  negligence.  There  is  no  suggestion 
here  that  the  plaintiffs  were  guilty  of  any  active  negligence,  but 
merely  that  they  failed  to  remove  or  see  to  the  removal  of  the 
obstruction.  But  they  owed  no  duty  to  any  one  in  that  regard. 
Had  they  attempted  to  remove  the  earth,  where  would  they  have 
placed  it?  To  have  piled  it  elsewhere  upon  the  highway  might 
have  involved  them  in  serious  trouble  had  an  accident  resulted. 
No  authority  has  been  cited  to  me,  and  I have  been  able  to  recall 
none,  where  a mere  failure  to  do  something  has  been  held  to  be 
negligence  unless  there  was  a corresponding  duty  to  do  it.  Take 
the  simple  case  of  a pedestrian  who,  while  crossing  the  street, 
sees  a motor  car  approaching  at  excessive  speed.  Is  he  under  any 
legal  duty  to  jump  out  of  the  way,  and  if  he  fails  to  do  so,  does  it 
lie  in  the  mouth  of  the  guilty  driver  to  say  that  the  plaintiff  was 
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guilty  of  contributory  negligence  because  he  failed  by  some  extra 
exertion  to  protect  himself  from  injury?  Beven  says  that  con- 
tributory negligence  “ proceeds  on  the  assumption  that  both  plain- 
tiff and  defendant  have  been  guilty  of  some  breach  of  duty”  (3rd 
ed.,  p.  155).  I am  unable  to  see  that  any  duty  was  cast  upon 
the  plaintiffs  in  the  present  case. 

Are  the  defendants  entitled  to  be  indemnified  under  the  con- 
tract of  the  23rd  May,  1921,  with  the  third  parties?  This  con- 
tract contains  an  express  covenant  on  the  part  of  the  paving  com- 
pany to  make  good  to  the  city  corporation  all  damages  to  persons 
or  property  from  any  cause  arising  from  the  conduct  or  operations 
of  the  company  or  their  workmen,  and  para.  6 of  the  specifications 
contains  a similar  provision.  Quite  apart  from  the  right  to  indem- 
nity given  by  sec.  464  of  the  Municipal  Act  against  any  person  who 
causes  damage  to  others  by  placing  an  obstruction  on  the  highway, 
the  provisions  of  the  contract  are  sufficient  to  fasten  liability  upon 
the  third  parties. 

The  third  parties  (against  whom  in  this  action  the  plaintiffs 
cannot  recover  directly)  also  set  up  that  their  negligence,  if  any, 
was  casual  or  collateral  to  their  employment  by  the  city,  and  that 
consequently  the  plaintiffs  cannot  recover  against  the  defendant 
corporation.  This  argument,  while  assuming  negligence  on  the 
part  of  the  third  parties,  would,  if  sound,  result  in  the  dismissal 
of  the  plaintiffs’  present  action.  But  I think  the  principles  laid 
down  by  Riddell,  J.,  in  Ballentine  v.  Ontario  Pipe  Line  Co.  (1908), 
16  O.L.R.  654,  are  clearly  applicable  here.  It  was  the  duty  of  the 
municipal  corporation  in  paving  the  street  not  unduly  to  obstruct 
the  highway,  and  so  cause  injury  to  others.  As  Bindley,  L.J.,  says 
in  Hardalcer  v.  Idle  District  Council , [1896]  1 Q.B.  335,  at  p. 
342:  “ Their”  (i.e.,  the  District  Council’s)  “ duty  in  sewering  the 
street  was  not  performed  by  constructing  a proper  sewer.  Their 
duty  was,  not  only  to  do  that,  but  also  to  take  care  not  to  break 
any  gas-pipes  . . . This  duty  was  not  performed.  They  em- 

ployed a contractor  to  perform  their  duty  for  them,  but  he  failed 
to  perform  it.  It  is  impossible,  I think,  to  regard  this  as  a case 
of  collateral  negligence.”  The  present  case  seems  to  me  a much 
stronger  one  than  the  Ilardaker  case.  The  handling  and  disposal 
of  the  earth  excavated  during  the  paving  operation  was  necessarily 
a part  of  the  work  contracted  to  be  done.  Its  improper  handling 
and  disposal  cannot,  in  my  judgment,  be  regarded  as  “ casual  ” or 
“ collateral  ” to  the  work. 

The  plaintiffs  abandoned  their  contention  that  the  storm-drains 
of  the  defendant  corporation  were  not  adequate  for  the  work  or- 
linarily  required  of  them,  but  the  third  parties  adhered  to  this, 


LY.] 


ONTARIO  LAW  REPORTS. 


9 


as  a defence  to  the  defendants’  claim  to  be  indemnified.  Whether  Orde,  j. 
this  defence  is  open  to  them,  in  view  of  the  covenants  in  the  con- 

tract  and  of  the  provisions  of  the  Municipal  Act,  may  be  open  to  

question,  but  upon  the  evidence  I am  of  the  opinion  that  the  Nothing 
drainage  system  provided  by  the  defendants  was  sufficient,  having  Co.  Limited 
regard  to  the  usual  standards  of  engineers,  to  provide  for  all  city  of 
reasonable  requirements:  Faulkner  v.  City  of  Ottawa  (1909),  41  Kitchener. 
Can.  S.C.R.  190. 

As  to  the  plaintiffs’  damages,  I accept  fully  the  evidence  given 
on  behalf  of  the  plaintiffs,  and  especially  that  of  Mr.  Walter  Barry 
junior,  who  was  an  exceptionally  good  witness.  Their  loss  was 
made  up  of  three  items:  (1)  damage  to  yarns;  (2)  labour  in 

clearing  up,  etc.;  (3)  damage  to  the  electric  motor.  I allow  these 
damages  as  below: — 

1.  Damage  to  yarns,  being  invoice  value. . . .$3,441.41 


Less  salvage •• 1,740.58 

$1,700.83 

2.  Expended  in  labour 206.91 

3.  Damage  to  electric  motor •• 162.13 


$2,069.87 

There  will  be  judgment  for  the  plaintiffs  against  the  defendants 
for  $2,069.87  and  costs,  and  for  the  defendants  against  the  third 
parties  for  $2,069.87  and  the  costs  taxed  by  the  plaintiffs,  and 
also  for  the  defendants’  costs  incurred  in  asserting  and  establish- 
ing their  claim  against  the  third  parties. 

The  third  parties  appealed  from  the  judgment  of  Okde,  J. 

October  15.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

Hattin , for  the  appellants,  contended  that  this  was  not  properly 
a third  party  case,  for  the  plaintiffs  had  abandoned  their  case 
against  the  third  parties,  nor  was  it  a case  for  indemnity : McCann 
v.  City  of  Toronto  (1897),  28  O.R.  650;  Rudd  v.  Town  of  Arn- 
prior,  18  O.W.N.  411,  20  O.W.N.  261.  There  is  no  power  to 
amend  by  making  a third  party  a defendant.  The  learned  trial 
J udge  was  wrong  in  his  finding  of  fact,  that  the  flooding  was  caused 
by  the  negligent  act  of  the  third  parties:  see  Halsbury’s  Laws  of 
England,  vol.  21,  p.  380,  para.  648;  Faulkner  v.  City  of  Ottawa , 
41  Can.  S.C.R.  190.  On  the  question  of  contributory  negligence, 
he  referred  to  Holden  v.  Liverpool  New  Gas  and  Coke  Co.  (1846), 
3 C.B.  1;  Thomas  v.  Quartermaine  (1887),  18  Q.B.D.  685.  See 
also  Hill  v.  Taylor  (1905),  9 O.L.R.  643;  Dorst  v.  City  of  Toronto 
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(1908),  11  O.W.R.  738,  12  O.W.R.  261;  Nichols  v.  Mar  stand 
(1876),  2 Ex.D.  1. 

Bray , for  the  defendants,  respondents,  urged  that  at  the  trial 
the  claim  against  the  defendants  had  been  abandoned  except  as 
to  the  obstruction  in  the  lane.  He  referred  to  the  evidence  and 
to  the  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  460(1). 

Scellen,  for  the  plaintiffs,  respondents,  contended  that  the  onus 
was  on  the  defendants  to  shew  that  the  obstruction  in  the  lane  did 
not  cause  injury.  He  contended,  on  the  facts,  that  the  fall  of  rain 
was  so  great  that,  even  if  there  had  been  no  obstruction,  injury 
would  have  been  caused. 


Hattin , in  reply,  referred  to  Nitro-Phosphate  and  Odam’s  Chem- 
ical Manure  Co.  v.  London  and  St.  Katharine  Docks  Co.  (1878), 
9 Ch.D.  503. 

November  2.  Riddell,  J. : — The  third  parties  had  a contract 
with  the  Municipal  Corporation  of  the  City  of  Kitchener  for 
paving  Foundry  street;  they,  for  purposes  connected  with  their 
contract,  threw  a large  quantity  of  earth  and  broken  materials  from 
the  surface  of  the  street  into  a lane,  Hall’s  lane,  so  as  to  form  a 
ridge  running  across  the  lane. 

A heavy  rainstorm  came  on,  in  the  evening  of  the  26th  July, 
1921,  and  lasted  for  more  than  four  hours.  The  water  held  back 
by  the  ridge  flowed  into  the  plaintiffs’  premises  and  did  considerable 
damage. 

There  were  storm-sewers  in  the  lane,  and,  had  it  not  been  for 
the  barrier,  the  rain-water  would  have  flowed  in  part  down  the 
storm-sewers  and  in  part  down  the  surface  of  the  lane,  doing  no 
damage.  On  the  other  hand,  had  the  storm-sewers  been  of  some- 
what larger  capacity,  the  water  would  have  flowed  down  the 
sewers,  doing  no  damage. 

Were  there  no  more  in  the  case  than  these  facts,  and  were  it 
the  duty  of  the  city  to  take  all  the  water  down  the  storm-sewers,  we 
should  have  damage  caused  not  strictly  by  one  act  of  two  joint 
tort-feasors  ( Thompson  v.  London  County  Council,  [1899]  1 
Q.B.  841),  but  by  two  acts  of  separate  tort-feasors;  and  the  rule  in 
such  a case  is  that  either  is  liable  for  the  full  amount  and  without 
right  of  contribution  or  indemnity. 

But  there  is  no  duty,  statutory  or  common  law,  imposed  on 
the  city  thus  to  dispose  of  surface-water.  It  is  true  that,  even  if 
there  be  no  duty  laid  on  any  one  to  do  a certain  act  or  take  a 
certain  precaution,  he  may  nevertheless  be  rendered  liable  if 
damages  accrue  from  his  negligent  or  improper  performance,  even 
gratuitously,  of  such  act  or  precaution.  I do  not  find  any  under- 
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taking  on  the  part  of  the  city  to  carry  off  all  such  water,  but  only 
so  much  as  their  drains  could  carry,  leaving  the  remainder  to  flow 
as  surface-water  harmlessly  down  the  lane. 

In  my  view,  the  sole  tortious  cause  of  the  damage  was  the  bar- 
rier erected  by  the  third  parties. 

Is  the  city  directly  responsible  for  this? 

The  answer  will  depend  upon  whether  the  negligence  of  the 
third  parties  was  or  was  not  “ collateral,”  and  that  has  been  author- 
itatively defined  to  be  “ negligence  other  than  imperfect  or  im- 
proper performance  of  the  work  which  the  contractor  is  employed 
to  do :”  Hardaker  v.  Idle  District  Council , [1896]  1 Q.B.  335 ; 
Ballentine  v.  Ontario  Pipe  Line  Co 16  O.L.R.  654,  at  p.  661. 

Paraphrasing  Lord  Justice  Lindley’s  language  in  [1896]  1 
Q.B.  at  p.  342 : “ The  duty  of  the  city  was  not  performed  by  con- 
structing a properly-faced  street — their  duty  was  not  only  to  do 
that  but  also  to  take  care  not  to  place  the  debris  so  as  to  be  a 
nuisance.  That  duty  was  not  performed : they  employed  a con- 
tractor to  perform  their  duty  for  them,  but  he  failed  to  perform  it. 
It  is  impossible,  I think,  to  regard  this  as  collateral  negligence.” 

If  the  liability  of  the  city  could  be  placed  on  this  principle 
alone,  I think  sec.  464(1)  of  the  Municipal  Act  would  entitle  it 
to  relief  over. 

Unfortunately  for  the  city,  this  is  not  the  only  ground  of 
liability. 

The  engineer,  the  responsible  officer  of  the  city,  knew  of  the 
barrier  for  some  days  before  the  rain;  and  it  was  the  duty  of  the 
city  to  have  it  removed.  Consequently,  the  city  is  directly  liable 
for  this  negligence.  It  is  unnecessary  to  consider  whether  Baines 
v.  City  of  Woodstock  (1905),  10  O.L.R.  694,-  was  well-decided — it 
may  in  a proper  case  require  reconsideration.  Sutton  v.  Toum  of 
Dundas  (1908),  17  O.L.R.  556,  is  binding  authority  that  sec. 
464(1)  of  the  Municipal  Act  does  not  apply  in  relief  of  the  city. 

Nor  does  the  contract  of  indemnity  help.  The  real  liability  of 
the  city  depends  upon  its  own  negligence,  not  the  negligence  of 
the  contractors. 

I would  allow  the  appeal  of  the  third  parties  with  costs  in  this 
Court  only. 

Latch  ford,  J. : — With  great  respect,  I cannot  but  think  that 
the  learned  trial  Judge  failed  to  appreciate  one  of  the  causes,  if 
not,  indeed,  the  primary  cause,  of  the  damages  sustained  by  the 
clothing  company.  In  attributing  the  loss  to  the  earth  and  gravel 
placed  in  HalEs  lane,  he  appears  not  to  have  considered  the  effect 
of  the  sewers,  which,  in  anticipation  of  the  paving  of  Foundry 
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street,  had  been  laid  north  and  south  from  the  lane,  and  there 
left  for  the  time  being  unprovided  with  an  adequate  discharge. 
His  inference  that  the  larger  of  the  two  drains  in  the  lane, 
“ shortly  before  the  events  in  question,  had  been  increased  from 
a diameter  of  20  inches  to  a diameter  of  30  inches,”  must  be  taken 
with  the  all-important  qualification  that  the  30-inch  tile  replaced 
the  20-inch  tile  for  little  more  than  the  width  of  the  sidewalk  on 
Foundry  street,  and  there,  in  what  is  called  a man-hole,  connected 
with  the  old  16-inch  and  20-inch  sewers. 

The  evidence  of  the  city  engineer  on  this  point  is  clear,  con- 
vincing, and  uncontradicted.  “ There  was,”  he  says,  “ a chamber 
built  of  concrete  in  which  two  pipes  left  and  one  entered  at  opposite 
sides.”  Then  Mr.  Scellen  asked: — 

“ That  is,  you  had  a larger  drain  connection  up  with  these 
smaller  drains?  A.  Yes. 

“ Q.  The  two  small  drains  would  not  be  equal  to  the  large  or 
30  inch  drain? 

“ His  Lordship : Would  be  equal? 

“Mr.  Scellen : No,  my  Lord,  nothing  like  it. 

“His  Lordship : Well,  it  is  a question  of  cubic  contents,  taking 
cross-section;  at  first  blush  it  would  seem  as  though  they  would. 

“Witness:  The  capacity  of  a 16  and  a 20 

“Mr.  Scellen : What  would  be  the  capacity  of  a 16  and  a 20  ? 
A.  Figuring  level  full  it  would  be  25  cubic  feet  per  second. 

“ Q.  Say  a cross-section  surface  measure?  A.  Well,  a 16  is 
201  square  inches,  and  a 20  is  314  square  inches. 

“ Q.  20  would  be  315,  wouldn’t  it?  A.  20  is  314,  yes. 

“ Q.  The  20  and  the  16  would  form  a surface  measure  of  515 
inches?  A.  Yes. 

“Q.  And  the  30  would  form  a surface  measure  of  707,  wouldn’t 
it?  A.  That  is  right. 

“Q.  So  that  the  30  is  much  larger  than  the  two  combined? 
A.  Yes. 

“ Q.  So  that,  when  the  30-inch  would  become  filled,  then  the 
20  and  the  16  would  not  be  able  to  oarry  it  away?  A.  No.” 

According  to  the  evidence,  other  factors  besides  sectional  area 
have  to  be  considered  as  matters  of  engineering,  but  they  do  not 
affect  the  fact  that  the  new  sewers,  in  the  absence  of  a proper 
outlet,  were  discharging  water  through  the  catch-basins  at  the 
intersection,  thus  adding  to  the  torrents  flowing  to  the  same  point 
on  the  surface  from  three  directions.  Foundry  street  was  a “ tor- 
rent,” says  Mr.  Clement.  He  also  says,  “The  street  was  a river 
from  kerb  to  kerb.” 

The  level  of  the  gratings  in  front  of  the  plaintiffs’  windows  on 


LV.] 


ONTARIO  LAW  REPORTS. 


13 


Foundry  street  was  the  same  as  that  of  the  kerb  and  sidewalk — 
7 inches  above  the  concrete  foundation  for  the  asphalt  intended  to 
be  laid;  and  only  when  the  water  on  Foundry  street  rose  above 
that  level  could  damage  be  occasioned  to  the  plaintiffs.  It  may 
be  that  the  material  placed  in  the  lane  by  the  paving  compan} 
impeded  to  some  extent  the  surface  flow  down  the  lane  of  the 
accumulated  waters;  but  the  impediment  was  only,  if  at  all,  a 
contributing  cause  of  the  damage,  which,  in  my  view  of  the  evi- 
dence, mainly,  if  not  wholly,  resulted  from  the  inadequate  means 
provided  by  the  city  for  carrying  off  the  water  brought  to  the 
vicinity  of  the  plaintiffs’  premises  by  the  natural  conformation  of 
a drainage  area  of  43  acres  and  by  sewers  unprovided  with  a 
proper  discharge. 

At  the  trial  the  plaintiffs  restricted  their  claim  to  damages 
for  the  effect  produced  by  the  obstruction  in  the  lane,  but  the 
evidence  establishes  that  the  damage  to  the  plaintiffs  has  been 
caused  not  only,  if  at  all,  by  that  obstruction,  but  also  by  the  neg- 
ligent act  of  the  defendants.  Both  the  third  parties  and  the 
defendants  are  joint  tort-feasors;  and,  as  the  defendants  must  be 
presumed  to  have  known  that  they  were  wrongdoers,  they  are  not 
entitled  to  relief  over  against  the  third  parties : Pollock  on  Torts, 
11th  ed.,  p.  199.  The  paving  company  are  therefore  entitled  to 
succeed  on  the  appeal  against  the  judgment  in  favour  of  the  city, 
and  should  have  their  costs  here  and  in  the  Court  below. 
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Middleton,  J. : — In  this  case  a situation  of  considerable  diffi- 
culty has  arisen  from  the  course  of  the  proceedings  at  the  trial. 
The  plaintiffs  in  the  first  place  alleged  that  the  flooding  of  the 
cellar  in  question  was  occasioned  not  only  by  the  depositing  of  the 
earth  across  Hall’s  lane,  but  also  by  the  wrongful  action  of  the 
municipality  in  bringing  a great  quantity  of  water  to  the  junction 
of  Hall  and  Foundry  streets  by  the  comparatively  large  sewers 
which  converge  there,  and  in  providing  an  entirely  inadequate  out- 
let sewer,  the  result  being  that  the  water  brought  there  by  these 
inflowing  sewers,  finding  no  adequate  outlet,  was  discharged  through 
the  man-holes  and  culverts  upon  the  surface  of  the  highway. 

The  surface  obstruction  on  Hall’s  lane  was  one  for  which  the 
defendants  and  the  third  parties  might  each  be  liable.  The  condi- 
tion of  the  sewers  was  one  for  which  the  defendants  alone  could 
be  responsible.  The  plaintiffs  did  not  claim  directly  against  the 
third  party  contractors,  but  confined  their  claim  to  the  munici- 
pality. The  municipality  claimed  relief  over  against  the  con- 
tractors. 

At  the  close  of  the  plaintiffs’  case  the  plaintiffs’  counsel 
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entirely  abandoned  any  claim  based  upon  the  defective  sewers, 
and  rested  his  case  “ entirely  on  negligence  on  the  part  of  the 
city  in  banking  that?  (i.e.,  the  flowing  water)  “ up.”  The  trial 
Judge  then  absolved  the  defendants  from  giving  evidence  upon 
the  other  question,  but  drew  attention  to  the  fact  that  the  third 
parties  could  rely  upon  the  condition  of  the  sewers  as  the  cause 
of  the  damage,  in  the  issue  between  the  city  and  the  contractors, 
and  the  third  parties  fully  availed  themselves  of  this  privilege.  At 
the  hearing  I was  inclined  to  think  that  this  admission  of  the 
plaintiffs’  counsel  put  his  clients  out  of  'Court,  but  on  further  con- 
sideration I have  come  to  the  conclusion  that  the  actual  flooding 
of  the  cellar  was  the  result  of  the  two  proximate  causes  operating 
together,  and  that  in  the  absence  of  either  no  flooding  would  have 
resulted.  Had  there  not  been  this  mound  of  earth  on  Hall’s  lane, 
I think  the  water  would  not  have  reached  the  cellar,  and  I also 
think  that  the  mound  of  earth  would  have  proved  innocuous  if  it 
had  not  been  for  the  volume  of  water  discharged  upon  the  surface 
by  the  sewers.  The  result  is,  therefore,  that  the  plaintiffs  are 
entitled  to  maintain  their  judgment  against  the  defendants,  but 
the  defendants  are  not  entitled  to  relief  over  against  the  third 
parties,  because  the  damage  complained  of  was  caused  by  their 
own  negligence  with  respect  to  the  sewers. 

I am  not  piepared  to  narrow  the  effect  of  sec.  464  of  the 
Municipal  Act.  I think  that  the  effect  of  this  section  is  to  give 
to  the  municipality  a right  to  recover  over  against  the  person 
guilty  of  placing  the  obstruction  upon  the  highway,  even  though 
the  municipality  is  itself  a tort-feasor  by  reason  of  its  negligence 
in  permit  ling  the  obstruction  to  be  placed  upon  the  highway.  The 
section  was  passed  for  the  purpose  of  changing  the  law  laid  down 
in  Township  of  Vespra  v.Cook  (1876),  26  U.C.C.P.  182,  and  kin- 
dred cases. 

The  appeal  of  the  third  parties  should  be  allowed  with  costs 
as  against  the  municipality.  The  municipality  should  also  pay 
the  plaintiffs’  costs  of  this  appeal. 

Logie,  J. : — At  the  hearing  of  this  appeal  I was  inclined  to 
think  that  the  plaintiffs,  in  abandoning,  as  they  did  at  the  trial 
and  before  us,  any  right  to  recover  from  the  defendants  on  the 
ground  of  negligence  in  the  construction  of  the  sewer  in  question, 
had  dropped  the  substance  for  the  shadow. 

They  undertook  either  (to  prove  that  the  mound  or  dam  of 
cement  and  earth  across  the  entrance  of  Hall’s  lane  was  the  cause 
of  the  injury  or  fail  in  their  action. 

On  the  evidence  the  drainage  system  of  the  area  in  question 
was  clearly  defective  as  to  outlet,  this  being  so  insufficient  that 
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even  in  heavy  rainfalls,  not  classified  as  acts  of  God,  the  water  was  App.  Div. 
vomited  through  the  man-hole  upon  the  surface  and  found  its  way  1Q9o 
down  Hall’s  lane  as  through  a watercourse.  

However,  although  the  plaintiffs  have  thrown  away  their  clothing 
stronger  weapon,  they  still  may,  I think,  succeed  with  the  weaker  Co.  Limited 
one.  Under  all  the  circumstances,  and  considering  the  narrow  city  of 
margin  of  safety  from  flooding  (7  inches)  which  existed,  and  the  Kitchener. 
further  fact  that,  to  the  defendants’  knowledge,  the  water  col-  Logie,  J. 
lected  in  the  basin  at  the  corner  of  Foundry  street  and  Hall’s  lane 
flowed  down  the  latter  as  a natural  watercourse,  it  was  negligence 
on  the  defendants’  part  to  allow  the  damming  of  Hall’s  lane  by 
the  debris  in  question;  and  it  is  not  clear  upon  the  evidence  that 
the  flooding  would  certainly  have  occurred  even  if  the  obstruction 
had  not  been  there. 

This  being  so,  the  defendants  cannot  escape  liability. 

But  can  they  recover  against  the  third  parties,  also  guilty  of 
negligence  in  placing  and  leaving  the  obstruction  where  it  was  ? 

Each  was  guilty  of  a negligent  act  or  omission,  and  nothing 
takes  this  case  out  of  the  general  rule  which  denies  contribution 
between  wrongdoers:  Sutton  v.  Town  of  Dundas,  17  O.L.R.  556. 

The  defendants  rely  for  indemnity  on  their  contract  with  the 
third  parties  and  para.  6 of  the  specifications  of  the  work.  But,  as 
in  Sutton  v.  Town  of  Dundas , this  agreement  is  only  intended  to 
apply  to  cases  where  the  third  party  alone  did  the  negligent  act, 
and  the  city,  though  not  joining  therein  or  contributing  thereto,  is 
exposed  to  liability. 

It  was  never  intended  to  apply  to  cases  where  the  city  itself 
was  negligent,  and  by  its  negligence  brought  about  the  state  of 
things  which  caused  the  damage. 

I would  allow  the  appeal  of  the  third  parties  with  costs  here 
and  below. 


Meredith,  C.J.C.P. : — There  seems  to  me  plainly  to  have  been 
a mistrial  of  this  action ; and  there  must  be  a new  trial  of  it  before 
the  real  matters  in  controversy  can  rightly  be  determined. 

At  the  trial  it  seems  to  have  been  thought  that  everything 
turned  upon  the  obstruction  of  Hall’s  lane;  and  T am  quite  sure 
that  it  does. 

It  matters  not  how  much  water  the  municipal  corporation 
brought  into  Foundry  street  at  Hall’s  lane  if  there  were  a water- 
way down  Hall’s  lane  sufficient  to  carry  it  off  without  injury  to 
the  plaintiffs.  Their  sewers  might  “ vomit”  waters  to  any  extent 
if  Hall’s  lane  made  them  harmless. 

So  the  real  questions  are : what  waterway  rights,  if  any,  had 
the  municipal  corporation  in  Hall’s  lane;  and  were  the  third 
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parties  guilty  of  actionable  negligence  in  obstructing  that  lane, 
as  admittedly  they  did,  in  lowering  the  sidewalk  across  it  at  the 
plaintiff s’  request  and  for  their  benefit? 

The  first  question  was  not  tried;  nor  did  the  other  receive 
anything  like  the  consideration  it  needed*. 

The  delay,  expense,  and  worry  of  a second  trial  are  to  be 
avoided  whenever  that  is  possible ; but  all  other  considerations  must 
give  way  to  a fair  trial  and  final  determination  of  the  real  matters 
in  controversy;  and  that  cannot  be  in  this  case  as  it  now  stands. 

If  the  municipal  corporation  had  no  right  to  use  Hall’s  lane 
as  a waterway,  they  might  have  no  right  of  action  for  obstructing 
it.  Those  who  obstructed  might  not  be  answerable  for  the  plain- 
tiffs’ injury. 

The  difference  between  a highway  and  a waterway  seems  to 
have  been  quite  overlooked. 

If  the  municipal  corporation  had  not  the  right  to  use  HalPs 
lane  as  a waterway,  they  are  plainly  liable  in  damages  for  flooding 
the  plaintiffs’  property  with  surface-waters  which  they  brought 
there  without  having  a sufficient  outlet  for  them. 

And  in  that  case  the  third  parties  should  not  be  liable  to 
either  of  the  parties. 

If  the  municipal  corporation  had  such  right,  they  are  not 
liable,  and  the  only  question  would  be:  were  the  third  parties 
guilty  of  actionable  negligence  in  their  obstruction  of  it?  If 
so,  they  are  alone  liable.  They  were  not  servants  of  the  municipal 
corporation,  and  there  is  no  statutory  duty  imposed  on  them  to 
keep  natural  waterways  in  repair. 

That  question  of  fact  has  really  not  been  tried. 

Was  it,  at  that  time  of  the  year  and  under  all  the  circum- 
stances, negligent  of  the  third  parties  to  • place  the  obstruction 
there  at  all,  or,  if  not,  to  have  left  it  there  as  long  as  they  did  ? 

There  should  be  some  evidence  on  these  questions.  It  is  a 
question  of  what  is  done  by  reasonably  careful  and  competent  per- 
sons under  the  like  circumstances.  The  circumstances  may  have 
been  so  extraordinary  and  the  downfall  of  water  so  unusual  and 
so  unexpected  that  no  one  should  have  thought  it  needful  to  have 
left  the  way  open : the  damages  may  be  too  remote. 

The  case  has  been  treated  as  if  the  municipal  corporation  are 
liaTle  by  reason  of  their  statute-imposed  duty  to  keep  the  highways 
in  repair ; but  the  case  it  not  at  all  concerned  with  highway  rights, 
it  is  altogether  with  waterway  rights.  The  duty  to  repair  highways 
is  imposed  for  traffic  purposes  only ; for  the  benefit  of  all  who  may 
lawfully  use  the  highways. 

I am  in  favour  of  a new  trial. 
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The  third  parties  should  be  made  defendants.  Manifestly  they  App.  Div. 
directly  caused  the  plaintiffs  injury  in  doing  work  for  the  plaintiffs*  190.> 

benefit  and  at  their  request.  If,  therefore,  the  third  parties  are  

to  go  free,  and  the  municipal  corporation  are  to  be  compelled  by  clothing 
law  to  foot  the  bill,  it  must  be  admitted  that  there  is  one  excep-  Co.  Limited 
tion  to  the  rule  that  common  law  is  common  sense.  City  of 

Kitchener. 


Appeal  allowed  with  costs  throughout  to  the  third  parties  7 

(Meredith,  C.J.C.P.,  dissenting , and  Riddell,  J.,  dissent - c.J.C.P.’ 

ing  in  part  as  to  costs ) . 


[APPELLATE  DIVISION.]  1993 

Union  Bank  of  Canada  v.  Newcomen  and  Royal  Bank  of  Nov.  3. 

Canada.  1924. 

Militia — Retirement  of  Officer — Lump  Sum  Paid  toy  Crown  as  Gratuity — Jan.  5. 

Assignment  of  Portion  thereof  to  Bank — Whether  Invalid — “ Pen-  Feb.  4. 

sion  ” — Pension  Act,  1919,  9 & 10  Geo.  V.  eh.  JfS,  secs.  2(1),  7,  21  (3) , peb.  14. 
43 — Militia  Pension  Act,  R.  S.  C.  1906,  ch.  42,  secs.  9,  10  — Militia 
Act,  R.  S.  C.  1906,  ch.  41,  sec.  7 4 — Imperial  Army  Act,  1881,  44  & 4J 

Viet.  ch.  58,  sec.  141 — Appeal  from  Part  of  Judgment Enforcement 

of  Part  not  in  Question  upon  Appeal — Leave  to  Move  for  Attach- 
ing Order  notwithstanding  Stay  of  Proceeding s — Rules  496,  4 98. 

The  Board  of  Pension  Commissioners  for  Canada,  having  power,  under 
sec.  7 of  the  Pension  Act,  1919,  9 & 10  G-eo.  V.  ch.  43,  to  pay  pensions, 
allowances,  gratuities,  or  other  grants  awarded  in  virtue  of  the  Militia 
Pension  Act,  R.S.C.  1906,  ch.  42,  issued  to  the  defendant  N.  a cheque 
for  a sum  of  money  under  the  authority  of  an  order  in  council  of 
the  17th  August,  1923,  to  the  effect  that  N.,  an  officer  in  the  Royal 
Canadian  Dragoons,  “ who  will  be  retired  on  the  30th  iSeptember, 

1923,  in  order  to  promote  economy  and  efficiency  in  the  service,  after 
having  completed  nine  years’  service  in  the  Permanent  Force,  be 
granted,  under  the  provisions  of  the  Militia  Pension  Act,  a gratuity 
of  $2,114.12,  upon  retirement.”  On  the  30th  August,  1923,  N.  as- 
signed to  the  plaintiff  bank,  in  consideration  of  $1,042  paid  to  him, 

“ absolutely  that  portion  of  a certain  gratuity  for  the  amount  men- 
tioned above  owing  to  me  from  the  Department  of  Militia  and  De- 
fence.” The  cheque  was  sent  to  N.  by  the  Board  and  was  received 
by  him  and  deposited  to  his  credit  in  the  defendant  bank. 

By  sec.  43  of  the  Pension  Act,  any  person  who  lends  or  gives  money 
for  the  assignment  of,  or  a charge  upon,  a pension  “ shall  be  guilty 
of  an  offence:” — 

Held,  that,  while  this  section  prohibits  the  assignment  of  a “ pension,” 
the  “ gratuity  ” paid  to  N.  was  not  a “ pension  ” within  the  meaning 
thereof. 

The  meaning  of  “pension  ” and  the  provisions  of  the  Pension  Act  and 
of  the  Militia  Pension  Act  considered. 

The  Militia  Act,  R.S.C.  1906,  ch.  41,  sec.  74,  provides  that  the  Army 
Act  for  the  time  being  in  force  in  the  United  Kingdom,  the  King’s 
regulations,  and  all  other  laws  applicable  to  his  Majesty’s  troops  in 
Canada  and  not  inconsistent  with  the  said  Militia  Act,  shall  have  the 
same  force  and  effect  as  if  they  had  been  enacted  by  the  Parliament 
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of  Canada  for  the  government  of  the  militia;  and  sec.  141  of  the 
Imperial  Army  Act,  1881,  44  & 45  Viet.  ch.  58,  declares  that  every  as- 
signment of  and  every  charge  on  any  deferred  pay  or  military  reward 
or  any  pension,  allowance,  or  relief,  payable  to  any  officer  or  soldier 
of  any  of  her  Majesty’s  forces,  shall  be  void:  — 

Held,  that  this  provision  of  the  Imperial  Act  was  applicable  and  the 
assignment  was  invalid. 

Judgment  was  given  against  N.  personally  for  the  amount  advanced 
to  him  by  the  plaintiff  bank  and  interest,  and  declaring  the  assign- 
ment invalid.  The  plaintiff  bank  appealed  from  the  part  of  the 
judgment  declaring  the  assignment  invalid,  and  the  appeal  was 
dismissed.  There  was  no  appeal  by  N. 

Pending  the  hearing  of  the  appeal,  the  plaintiff  bank  made  a motion, 
under  Rules  496  and  498,  for  leave  to  apply  for  an  order  attaching 
the  moneys  in  the  defendant  bank  in  order  to  satisfy  the  judgment 
against  N.:  — 

Held,  that,  although  Rules  496  and  498  are  primarily  intended  to  pre- 
vent a respondent  from  enforcing  the  judgment  which  is  the  subject- 
matter  of  an  appeal  until  the  appeal  is  determined,  they  are  suf- 
ficiently wide,  by  virtue  of  the  express  stay  of  “ all  further  proceed- 
ings in  the  action  M (Rule  498),  to  prevent  the  appellant  himself  from 
enforcing  that  portion  of  the  judgment  which  is  in  his  favour 
except  by  leave. 

And  h eld,  that  in  this  case  leave  should  be  given  to  the  plaintiff  bank 
to  make  such  application  for  an  attaching  order  as  it  might  be 
advised. 


Motion  -by  the  plaintiff  bank  to  continue  until  the  trial  an 
interim  injunction  granted  by  an  order  dated  the  10th  September, 
1922,  restraining  the  defendant  bank  from  paying  to  the  defendant 
Newcomen  the  sum  of  $1,049.99,  moneys  alleged  to  be  on  deposit 
with  the  defendant  bank  to  the  credit  of  the  defendant  Newcomen. 


October  15  and  18.  The  motion  came  on  for  hearing  before 
Masten,  J.,  in  the  Weekly  Court,  Toronto,  and  was,  at  the  request 
of  the  parties,  turned  into  a motion  for  final  judgment  and  so 
heard. 

77.  S.  Tfonsberger , for  the  plaintiff  bank. 

Ii.  J.  Macdonald,  for  the  defendant  Newcomen. 

W addon  Lawr,  for  the  defendant  the  Royal  Bank  of  Canada. 

November  3.  Masten,  J. : — The  plaintiff’s  claim,  as  endorsed 
upon  the  writ  of  summons,  is  against  the  defendant  Newcomen  for 
the  amount  of  a promissory  note,  $1,042,  and  for  interest  thereon 
from  the  1st  August,  1923,  at  7 per  cent.,  $7.99,  totalling  $1,049.99. 

The  plaintiff  also  alleges  that. the  defendant  Newcomen  exe- 
cuted an  assignment  to  the  plaintiff,  bearing  date  the  30th  August, 
1923,  of  certain  moneys  payable  to  him  from  the  Department  of 
Militia  and  Defence  of  the  Dominion  of  Canada,  which  moneys,  the 
plaintiff  says,  were  forwarded  by  the  said  department  to  the  de- 
fendant Newcomen  and  deposited  by  him  to,  his  credit  in  the 
defendant  bank. 
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In  support  of  the  application  there  are  filed  two  affidavits  of 
H.  S.  Honsberger,  a member  of  the  firm  of  the  plaintiff’s  solicitors. 
His  affidavits  prove  the  making  of  the  note,  that  it  was  presented 
for  payment,  and  was  not  paid,  and  that  on  the  30th  August  the 
defendant  Newcomen  executed  an  assignment  to  the  bank  as 
follows : — 

“ Know  all  men  by  these  presents,  that  I,  Lt.-Col.  Terence 
Robert  Newcomen,  of  the.  city  of  Toronto,  in  the  county  of  York, 
in  the  Province  of  Ontario,  in  consideration  of  the  sum  of  ten  hun- 
dred and  forty-two  dollars  ($1,042)  together  with  interest  thereon 
at  the  rate  of  7 per  cent,  from  August  1st,  1923,  to  date  of  pay- 
ment, paid  to  me  by  the  Union  Bank  of  Canada  (the  receipt 
whereof  I hereby  acknowledge)  do  hereby  assign  to  the  said 
Union  Bank  of  Canada  absolutely  that  portion  of  a certain  gra- 
tuity for  the  amount  mentioned  above  owing  to  me  from  the 
Department  of  Militia  and  Defence,  Dominion  of  Canada,  and  I 
hereby  warrant  that  the  said  gratuity  is  still  due  and  owing  to 
me  from  said  Department  of  Militia  and  Defence,  Dominion  of 
Canada,  and  that  I have  not  previously  assigned  or  encumbered 
the  said  gratuity  or  any  part  thereof. 

“ In  witness  whereof,  I have  hereunto  set  my  hand  and  seal 
this  30th  day  of  August,  1923. 

“ T.  Newcomen”  (seal). 

It  is  agreed  by  counsel  that  the  above  assignment  was  exe- 
cuted at  10.30  o’clock  on  the  30th  August,  and  that  the  letter 
from  the  Department  at  Ottawa  forwarding  the  cheque  to  the 
defendant  Newcomen  was  not  posted  until  12  o’clock  noon  on  the 
same  day. 

Supplementing  the  above,  the  plaintiff  produces  in  evidence 
a letter  from  the  acting  Deputy  Minister  of  the  Department  of 
National  Defence,,  stating  the  following  facts: — 

(1)  The  cheque  in  question  was  issued  by  the  “ Board  of 
Pension  Commissioners  for  Canada,”  which  Board,  under  sec. 
7 of  the  Pension  Act,  1919,  9 & 10  Geo.  Y.  ch.  43,  has  power  to 
pay  pensions,  allowances,  gratuities,  or  other  grants  awarded  in 
virtue  of  the  Militia  Pension  Act,  R.S.'C.  1906,  ch.  42. 

(2)  The  cheque  in  question  was  issued  under  authority  of  an 
order  in  council  of  the  17th  August,  1923  (P.C.  64/1628). 

(3)  The  said  cheque  was  in  payment  of  a gratuity  under  the 
provisions  of  sec.  10  of  the  Militia  Pension  Act;  Colonel  New- 
comen not  being  eligible  to  be  granted  a pension,  as  he  did  not 
have  the  amount  of  service  which  the  Act  requires  to  make  him 
so  eligible. 
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A copy  of  the  order  in  council  pursuant  to  which  the  moneys 
were  paid  is  also  made  an  exhibit,  and  reads  as  follows: — 

“ The  Board  recommends  that  Major  and  Brevet  Lieutenant- 
Colonel  Terence  R.  G.  Newcomen,  M.C.,  Royal  Canadian  Dragoons, 
who  will  be  retired  on  the  30th  September,  1923,  in  order  to 
promote  economy  and  efficiency  in  the  service,  after  having  com- 
pleted nine  years’  service  in  the  Permanent  Force,  be  granted, 
under  the  provisions  of  the  Militia  Pension  Act,  a gratuity  of 
$2,114.12  upon  retirement.” 

The  defendant  bank  submits  to  the  Court  its  rights  as  a 
depository  of  the  money  in  question.  No  affidavit  is  filed  in 
answer  on  behalf  of  the  defendant  Newcomen,  and  the  motion  was 
argued  on  the  implied  admission  by  him  that  the  fund  in  ques- 
tion is  traced  to  and  now  remains  in  the  hands  of  the  defendant 
bank,  and  that  the  statements  of  fact  in  the  affidavits  and  exhibits 
mentioned  are  true  and  correct. 

The  defendant  Newcomen  admits  liability  for  the  bank’s 
advances  to  him  as  evidenced  by  the  note,  but  contends  that  the 
assignment  of  the  fund  in  question  is  invalid.  The  sole  question 
for  determination  is,  whether  the  fund  in  question  is,  under  the 
words  of  the  relevant  statutes,  a “ gratuity  ” or  a “ pension.” 

If  the  payment  in  question  is  a pension,  then  sec.  43  of  the 
Pension  Act,  9 & 10  Geo.  V.  ch.  43,  applies  : — 

“Any  person  who  lends  or  gives  or  attempts  to  lend  or  give 
money  or  credit  or  any  other  consideration  for  the  assignment, 
charging,  attachment,  anticipation,  commutation  or  giving  as 
security  of  a pension  shall  be  guilty  of  an  offence,  and  shall  be 
liable  on  summary  conviction  to  imprisonment  for  a period  not 
exceeding  one  year  or  to  a fine  not  exceeding  $500,  or  to  both 
imprisonment  and  fine.” 

If  the  allowance  in  question  is  a pension,  the  statute  plainly 
seeks  to  prohibit  any  assignment  of  it  such  as  that  in  question: 
Cope  v.  Rowlands  (1836),  2 M.  & W.  149;  Cornelius  v.  Phillips, 
[1918]  A.C.  199;  and  the  attempted  assignment  is  invalid. 

In  considering  whether  the  payment  in  question  is  a pension 
or  a gratuity,  it  is  necessary  to  refer  both  to  the  Pension  Act 
above  mentioned  and  to  the  Militia  Pension  Act,  R.S.C.  1906, 
ch.  42. 

I observe  in  the  first  instance  that  the  word  “pension,”  in  its 
usual  and  natural  significance,  imports  a series  of  periodical  pay- 
ments to  the  recipient,  and  would  not  in  its  ordinary  signification 
apply  to  a single  lump  payment. 

The  word  “ pension  ” is  defined  in  Murray’s  Dictionary  as 
“An  annuity  or  other  periodical  payment  made  by  a person  or 
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body  of  persons,  now  especially  by  a Government,  a company,  or 
an  employer  of  labour,  in  consideration  of  past  services.” 

It  is  defined  in  the  Century  Dictionary  as  “A  periodical  pay- 
ment made  to  a person  retired  from  service  on  account  of  age  or 
other  disability.” 

The  fund  in  question  is  the  product  of  a single  lump  payment. 
If,  therefore,  it  is  a pension,  the  ordinary  meaning  of  that  word 
must  be  clearly  varied  by  the  statutes  to  which  I have  referred. 

I have  carefully  considered  the  very  admirable  arguments 
which  were  addressed  to  me  by  counsel  and  have  read  the  cases 
referred  to  by  them  and  have  considered  the  statutes.  So  far  from 
the  statutes  modifying  or  changing  the  ordinary  meaning  of  the 
term  “ pension,”  I think  they  lead  to  the  opposite  view. 

By  the  Pension  Act  of  1919,  sec.  2(7),  “ pension  ” is  defined  as 
follows : “ * Pension  ’ means  pension  on  account  of  the  death  or 
disability  of  a member  of  the  forces  and  includes  addition  to 
pension,  temporary  pension,  additional  payment,  final  payment  or 
any  other  payment  made  by  the  Commission  to  or  in  respect  of 
any  member  of  the  forces.” 

The  argument  on  behalf  of  the  defendant  Newcomen  is,  that 
the  final  words  of  sec.  2(7),  “ any  other  payment  made  by  the 
Commission,”  are  unlimited  and  include  the  payment  here  in 
question.  I am,  however,  of  opinion  that  in  this  definition  the  earl- 
ier words,  namely,  “ pension  on  account  of  the  death  or  disability  of 
a member  of  the  forces,”  operate  as  a limitation  applying  to  all 
the  subsequent  words  of  the  subsection,  and  that  what  is  included 
by  the  subsequent  clause  does  not  extend  the  meaning  of  the  term 
“ pension.”  In  other  words,  a pension,  according  to  this  definition, 
is  that  and  that  only  which  is  granted  for  death  or  disability.  I 
think  that  by  this  section  a general  class  is  created,  namely,  mem- 
bers of  the  forces  who  have  suffered  from  death  or  disability  and 
to  or  on  account  of  whom  payments  are  to  be  made,  but  that,  for 
greater  clearness  and  without  extending  the  generality  of  the 
earlier  provision,  it  is  then  said  that  it  shall  include  “ addition  to 
pension,”  etc.  In  the  present  case  the  defendant  Newcomen  suf- 
fered neither  death  nor  disability.  A payment  to  him  would, 
therefore,  not  come  within  the  above  definition  of  the  word  “ pen- 
sion.” 

Counsel  for  the  defendant  Newcomen  refers  to  sec.  4 of  the 
Militia  Pension  Act  as  indicating  that  pensions  are  granted  under 
the  Militia  Pension  Act.  No  doubt  that  is  the  case,  but  I am 
unable  to  apprehend  how  that  bears  upon  the  question  of  whether 
the  money  here  in  question  is  a pension  or  a gratuity.  Undoubt- 
edly it  was  granted  under  sec.  10  of  the  Militia  Pension  Act.  Sec- 
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tions  9 and  10  of  the  Militia  Pension  Act  appear  under  the  head- 
ing “ Gratuities.”  Section  9 provides  for  a gratuity  when  a pen- 
sion has  not  yet  been  earned,  but  the  officer  is  constrained  to  retire 
owing  to  bodily  infirmity  or  accident  occurring  to  him  in  service. 
Section  10  then  goes  on  to  provide  that  if  an  officer  is  removed 
or  retired  to  promote  efficiency  or  economy  in  the  service,  the 
Minister  may,  on  the  recommendation  of  a Board,  constituted 
as  provided  in  the  Act,  grant  him  such  gratuity  as  he  would  have 
been  entitled  to  if  he  had  been  retired  in  consequence  of  permanent 
infirmity  of  body  or  mind;  and  it  is  under  this  section  that  the 
grant  is  made. 

The  statute  under  which  the  grant  is  made  and  the  character 
given  to  it  in  that  statute  appear  to  me  to  have  an  important 
bearing  upon  the  question  for  decision  and  to  indicate  that  the 
payment  is  made  not  as  a pension  but  as  a gratuity. 

The  defendant  Newcomen  also  relies  upon  the  last  sentence  of' 
sec.  7 of  the  Pension  Act:  “It”  (meaning  the  Board  of  Pensions 
Commissioners  for  Canada)  “ shall  also  have  power  to  pay  pen- 
sions, allowances  and  gratuities  or  other  grants  awarded  in  virtue 
of  the  Militia  Pension  Act,  R.S.C.  1906,  ch.  42,  or  any  amendment 
to  that  Act.”  I think  that  this  clause  has  the  effect  only  of  co- 
ordinating the  payments  for  convenience  of  the  department  in 
accounting,  making  all  such  allowances  payable  by  the  one  branch 
of  the  department  and  from  the  one  source,  but  the  character  of 
the  allowance  must  be  determined,  not  according  to  the  fund  out 
of  which  it  is  paid,  but  rather  by  the  statute  under  which  the 
payment  is  authorised  and  the  fund  created.  That  statute  makes 
the  payment  a gratuity  and  not  a pension. 

It  was  further  suggested  in  the  course  of  the  argument  that 
the  doctrine  of  ejusdem  generis  had  some  bearing  upon  the  case, 
but  I am  unable  to  see  that  that  is  so,  and  I reach  the  conclusion 
at  which  I have  arrived  without  invoking  that  doctrine  in  any  way. 

There  will  be  judgment  against  the  defendant  Newcomen  per- 
sonally for  the  amount  claimed  in  the  writ  and  interest  and  a 
direction  that  the  defendant  the  Royal  Bank  of  Canada  do,  .out 
of  the  funds  in  its  hands  standing  to  the  credit  of  the  defendant 
Newcomen,  pay  to  the  plaintiff  the  sum  of  $1,042. 

The  costs  of  the  defendant  the  Royal  Bank  of  Canada,  fixed 
at  $20,  and  the  costs  of  the  plaintiff  bank  must  be  paid  by  the 
defendant  Newcomen. 

After  judgment  had  been  pronounced  as  above,  and  before  any 
order  or  judgment  had  been  entered  or  issued,  Masten,  J.,  was 
attended  by  counsel,  who  requested  him  to  hear  argument  on  a 
point  which  had  not  been  presented  at  the  earlier  hearing.  The 


LV.] 


ONTARIO  LAW  REPORTS. 


23 


learned  Judge  acceded  to  their  request  and  heard  an  oral  argu- 
ment, which  was  supplemented  by  written  memoranda  from  Mac- 
donald, for  the  defendant  Newcomen,  and  Honsberger,  for  the 
plaintiff  bank. 

January  5,  1924.  Master,  J. : — Mr.  Macdonald,  for  the  de- 
fendant Newcomen,  submits  that  the  Militia  Act,  R.S.C.  1906,  ch. 
41,  sec.  74,  provides  that  the  Army  Act  for  the  time  being  in 
force  in  the  United  Kingdom,  the  King’s  regulations,  and  all 
other  laws  applicable  to  his  Majesty’s  troops  in  Canada  and  not 
inconsistent  with  the  said  Militia  Act,  shall  have  the  same  force 
and  effect  as  if  they  had  been  enacted  by  the  Parliament  of  Canada 
for  the  government  of  the  militia,  and  he  then  quotes  the  Imperial 
Army  Act,  1881,  44  & 45  Viet.  ch.  58,  sec.  141,  which  enacts  as 
follows : — 

'‘141.  Every  assignment  of,  and  every  charge  on,  and  every 
agreement  to  assign  or  charge,  any  deferred  pay,  or  military  re- 
ward payable  to  any  officer  or  soldier  of  any  of  her  Majesty’s 
forces,  or  any  pension,  allowance,  or  relief  payable  to  any  such 
officer  or  soldier,  or  his  widow,  child,  or  other  relative,  or  to  any 
person  in  respect  of  any  military  service,  shall,  except  so  far  as 
the  same  is  made  in  pursuance  of  a Royal  Warrant  for  the  benefit 
of  the  family  of  the  person  entitled  thereto,  or  as  may  be  author- 
ised by  any  Act  for  the  time  being  in  force,  be  void.” 

(See  Butterworth’s  Statutes,  volume  5,  p.  149). 

And  he  then  argues  that  this  enactment  governs  the  case  at 
bar  and  that  the  assignment  of  the  fund  in  question  in  this  action, 
specifically  called  a “ gratuity,”  comes  within  the  section  above 
quoted,  and  that  by  virtue  of  these  statutes  the  assignment  of  the 
fund  is  void.  Prima  facie  this  point  seems  decisive  in  favour  of 
the  defendant  Newcomen. 

For  the  plaintiff  bank,  Mr.  Honsberger  contends,  in  the  first 
place,  that  sec.  141  of  the  Imperial  Army  Act,  quoted  above, 
applies  exclusively  to  troops  on  active  service  and  has  no  applica- 
tion to  the  situation  here  shewn.  This  argument  is,  in  my 
opinion,  fully  rebutted  by  subsecs.  2 and  3 of  sec.  74. 

In  the  second  place,  he  submits  that  only  such  parts  of  the 
Army  Act  as  are  by  that  Act  itself  made  applicable  to  Canada  are 
referred  to  in  sec.  74  of  our  Act,  But,  in  my  opinion,  that  is  not 
so.  The  provision  of  sec.  74  is  of  the  most  sweeping  character, 
and  incorporates  as  part  of  the  military  law  in  force  here  the 
whole  Army  Act,  save  in  so  far  as  it  is  inconsistent  with  the  pro- 
visions of  our  own  Militia  Act.  The  Army  Act  is  applicable  here 
•not  by  anything  contained  in  it  but  by  force  of  sec.  74  of  our 
own  Act. 
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Mr.  Honsberger’s  third  point  is  that  sec.  141  does  not  cover 
gratuities.  Again  I am  against  him.  The  section  covers  “ allow- 
ance or  relief  payable  to  any  such  officer.”  The  gratuity  in  ques- 
tion is  certainly  an  “ allowance.”  I think  that  Crow  v.  Price 
(1889),  22  Q.B.D.  429,  does  not  apply,  but  that  this  case  falls 
within  the  reasoning  in  Lucas  v.  Harris  (1886),  18  Q.B.D.  127 
(see  p.  138). 

Mr.  Honsberger’s  last  point  is  that,  in  any  case,  sec.  141  is 
inconsistent  not  with  the  Canada  Militia  Act  but  with  sec.  21, 
subsec.  3,  of  the  Pension  Act.  But  sec.  74  incorporates  the  Army 
Act  save  in  so  far  as  it  is  inconsistent  with  this  Act,  that  is,  the 
Militia  Act.  Its  inconsistency  with  the  Pension  Act  or  with  the 
Militia  Pension  Act  seems  to  be  irrelevant. 

However,  even  if  our  Pension  Act  and  our  Militia  Pension 
Act  ought  to  be  brought  into  the  question,  I am  of  opinion  that, 
even  though  sec.  21,  subsec.  3,  of  the  Pension  Act  prohibits  the 
assignment  of  pensions,  and  thus  duplicates  or  re-enacts  the  pro- 
visions of  sec.  141  of  the  Imperial  Army  Act,  that  does  not  justify 
the  conclusion  that  the  remaining  parts  of  sec.  141  are  in  Canada 
repealed  or  excluded  from  operation. 

The  only  inference  which  a Court  can  draw  from  such  super- 
fluous provisions  is  that  the  Legislature  was  either  ignorant  or 
unmindful  of  the  real  state  of  the  law,  or  that  it  acted  under  the 
influence  of  excessive  caution:  Hill  v.  Hall  (1876),  1 Ex.  D.  411, 
at  pp.  413-415;  Garnett  v.  Bradley  (1878),  3 App.  Cas.  944,  at 
p.  965  et  seq. 

The  result  is  that  the  attempted  assignment  of  the  fund  in 
question  is  invalid  under  the  provisions  of  sec.  141  of  the  Imperial 
Army  Act. 

There  will  be  judgment  against  the  defendant  Newcomen 
personally  for  the  amount  claimed  and  interest,  and  a declaration 
that  the  attempted  assignment  in  question  is  invalid.  Success 
being  divided,  there  will  be  no  order  as  to  costs,  except  that  the 
plaintiff  bank  shall  pay  the  costs  of  the  Royal  Bank,  fixed  at  $20. 


Pending  an  appeal  by  the  plaintiff  bank  from  a portion  of  the 
judgment  of  Masten,  J.,  the  plaintiff  bank  made  a motion,  under 
Rules  496  and  498,  for  leave  to  apply  for  an  attaching  order,  not- 
withstanding the  pending  appeal. 

January  18,  1924.  The  motion  was  heard  by  Orde,  J.A.,  in 
Chambers. 

Honsherger,  for  the  plaintiff  bank. 

Macdonald,  for  the  defendant  Newcomen. 
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February  4.  Orde,  J.A. : — -The  plaintiff  bank  has  appealed  to 
the  Appellate  Division  from  that  portion  of  the  judgment  of  my 
brother  Masten  which  declares  the  purported  assignment  by  the 
defendant  Newcomen  to  the  plaintiff  bank  to  be  invalid.  The 
defendant  Newcomen  has  not  appealed  from  that  portion  of  the 
judgment  entitling  the  plaintiff  to’  recover  the  sum  of  $1,073.40 
against  him. 

Though  Rules  496  and  498  are  primarily  intended  to  prevent 
a respondent  from  enforcing  the  judgment  which  is  the  subject- 
matter  of  an  appeal  until  the  appeal  is  determined,  they  seem  to 
be  sufficiently  wide,  by  virtue  of  the  express  stay  of  “ all  further 
proceedings  in  the  action,”  to  prevent  the  appellant  himself  from 
enforcing  that  portion  of  the  judgment  which  is  in  his  favour 
except  by  leave.  Whether  this  was  the  intention  of  the  Rules  may 
be  questioned,  but  this  interpretation  of  them  is  a salutary  one, 
because  there  may  be  many  cases  where  the  attempt  to  enforce  the 
remedy  as  to  which  a party  has  succeeded  may  be  inconsistent  with 
his  appeal  upon  that  branch  of  the  case  upon  which  he  has  failed. 
In  cases  where  he  ought  to  be  allowed  to  proceed  upon  the  judg- 
ment in  his  favour  and  at  the  same  time  appeal  from  the  judgment 
against  him,  there  is  no  real  hardship  in  requiring  him  to  get 
leave  under  Rules  496  and  498.* 

Here  the  defendant  Newcomen  will  undoubtedly  be  obliged  to 
pay  the  plaintiff  bank  the  amount  owing  upon  the  judgment, 
whether  the  plaintiff  bank  succeeds  or  fails  upon  its  appeal.  And 
the  plaintiff  bank  moves  for  leave  to  apply  for  an  attaching  order. 
The  moneys  which  it  seeks  to  attach  are  those  which  are  the  subject 
of  the  appeal,  but  it  is  possible  that,  even  if  the  judgment  of 
Masten,  J.,  that  the  assignment  is  invalid,  is  affirmed  upon  the 
appeal,  the  plaintiff  bank  may  nevertheless  be  entitled  to  attach 
the  moneys  in  execution  of  its  judgment  against  Newcomen. 
Newcomen  opposed  the  motion  upon  the  ground  that  the  moneys 
cannot  be  the  subject  of  an  attachment,  and  that  in  any  event  the 
Court  ought  not,  under  the  circumstances,  to  make  an  attaching 
order.  These  objections  ought  not  to  be  disposed  of  here,  but 
should  be  dealt  with  by  the  Master  upon  the  application  for  an 
attaching  order,  if  any  is  made.  But  I can  see  no  reason  why  the 
plaintiff  bank  should  not  be  at  liberty,  notwithstanding  its  appeal 

* 496.  Unless  otherwise  ordered  by  a Judge  of  a Divisional  Court 
the  execution  of  the  judgment  appealed  from  shall,  upon  an  appeal 
being  set  down  to  he  heard,  be  stayed,  pending  the  appeal  . . . 

498.  Where  the  execution  of  a judgment  is  stayed  pending  an 
appeal,  all  further  proceedings  in  the  action,  other  than  the  issue  of 
the  judgment,  and  the  taxation  of  costs  thereunder,  shall  be  stayed, 
unless  otherwise  ordered  by  a Judge  of  the  Divisional  Courts. 
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upon  the  other  branch  of  the  case,  to  enforce  its  judgment  against 
Newcomen  by  execution  or  attachment. 

Leave  is  therefore  granted  to  the  plaintiff  bank  to  make  such 
application  for  an  attaching  order  as  it  may  be  advised. 

The  costs  of  this  motion  should  abide  the  result  of  the  proposed 
application. 

February  14.  The  appeal  of  the  plaintiff  bank  was  heard  by 
Mulock,  C.J.O.,  Magee,  Middleton,  Ferguson,  and  Smith, 

JJ.A. 

W.  B.  Raymond , K.C.,  and  Honsberger,  for  the  appellant  bank. 
Macdonald , for  the  defendant  Newcomen,  respondent. 

The  Court,  at  the  conclusion  of  the  argument,  dismissed  the 
appeal  with  costs,  agreeing  with  the  reasons  given  by  Masten,  J., 
on  the  5th  January,  1924. 

A ppeal  dismissed. 


[APPELLATE  DIVISION.] 

Williams  v.  Laing. 

False  Imprisonment  — Arrest  without  Warrant  — Illegal  Detention — 
Elements  of  Defence — Crime  Committed  ~by  some  Person — Ground 
for  Suspecting  Person  Detained  — Justification  — Criminal  Code, 
secs.  33,  358,  646 — Judge's  Charge — Grounds  of  Defence  not  Clearly 
Put  to  Jury — Testimony  of  Plaintiff — Leading  Questions  in  Exam- 
ination in  Chief — Finding  at  Former  Trial  and  Amount  of  Verdict 
Mentioned  to  Jury — New  Trial. 

The  defendants  in  an  action  for  false  imprisonment  or  illegal  detention 
of  the  plaintiff  are  entitled  to  set  up  that  a crime  had  been  com- 
mitted for  which  a person  could  be  arrested  without  warrant  (Crim- 
inal Code,  sec.  646),  in  this  case,  theft  by  a clerk  or  servant  (sec. 
358) ; that  they  had  reasonable  ground  for  suspecting  that  the 
plaintiff  was  guilty  of  it;  and  that  they  were  therefore  justified  in 
detaining  her  to  the  extent  indicated  in  the  evidence  (sec.  33). 
These  matters  are  for  the  jury  and  if  they  are  fairly  proved  the  jury 
are  entitled  to  find  a verdict  for  the  defendants. 

Walters  v.  W.  H.  Smith  & Son  Limited,  [1914]  1 K.B.  595,  and  McKenzie 
v.  Gihson  (1852),  8 U.C.R.  100,  followed. 

In  this  case  the  elements  of  the  defence  which  the  defendants  were 
entitled  to  set  up  were  not  clearly  put  to  the  jury;  and  a new  trial 
was  ordered. 

The  imprisonment  or  detention  of  the  plaintiff  rested  substantially 
upon  her  own  statements  in  the  witness-box,  consisting  practically 
of  mere  assent  to  vital  suggestions  of  her  own  counsel  in  examination 
in  chief — a course  of  procedure  which  the  Court  strongly  condemned. 

The  finding  at  a former  trial  and  the  amount  of  the  verdict  thereat 
should  not  be  mentioned  to  the  jury. 

An  appeal  by  the  defendants  from  the  judgment  of  Mowat,  J., 
upon  the  verdict  of  a jury,  at  the  second  trial  of  the  action, 
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awarding  $500  damages  to  the  plaintiff  in  an  action  for  arrears 
of  salary  and  for  damages  for  wrongful  dismissal,  trespass,  and 
false  imprisonment. 

October  8 and  9.  The  appeal  was  heard  by  Mulock, 

Magee,  Hodgins,  and  Ferguson,  JJA. 

J . C.  Elliott , K.C.,  for  the  appellants. 

F.  W.  Griffiths , for  the  plaintiff,  respondent. 

November  5.  The  judgment  of  the  Court  was  read  by 
Hodgins,  J.A. : — This  case  has  been  twice  tried  and  comes  before 
us  on  appeal  from  a judgment  after  trial  by  Mowat,  J.,  and  a jury. 
The  jury  found  a verdict  for  the  respondent  for  $500,  in  an  action 
in  which  false  imprisonment  was  alleged. 

It  is  not  advisable,  in  the  view  we  have  formed,  to  discuss  the 
evidence  except  in  one  aspect  which  I will  refer  to  later  on. 

The  view  impressed  on  the  jury  may  be  illustrated  by  the 
following  extract  from  the  charge  of  the  learned  trial  Judge: — 

“ You  have  to  decide  whether  or  not  there  was  a trespass  to 
the  person  of  this  girl  or  an  assault  upon  her  by  reason  of  her 
liberty  having  been  restrained,  and  if  you  come  to  the  conclusion 
that  there  was,  if  you  believe  her,  young  as  she  is,  as  against  two 
business  men  whose  recollection  ought  to  be  good,  then  she  is 
entitled  to  some  damages;  not  by  reason  of  physical  injury  to  her, 
because  she  was  not  assaulted  in  a way  to  hurt  her — her  feelings 
were  hurt,  but  that  is  not  enough — but  if  you  find  that  she  was 
kept  there  against  her  will  she  is  entitled  to  damages  because  of 
the  indignity  to  her. 

“ In  this  case  there  is  no  physical  injury,  but  there  is  the 
feeling  by  this  young  girl  (and  her  parents  will  no  doubt  induce 
that  belief  in  her)  that  she  suffered  indignity  by  being  imprisoned 
as  if  she  were  a criminal — that  is,  if  you  find  that  she  was  [i.e., 
imprisoned]  : always  keep  that  in  mind.  If  she  was,  I tell  you 
as  a matter  of  law  that  she  is  entitled  to  some  damages. 

“ First,  you  have  to  find  that  she  was  imprisoned,  and  -it.  is 
going  to  be  difficult  for  you  to  do  that,  but,  if  you  do,  you  can 
award  her  some  damages/5 

Later  on  he  said,  “ Don't  give  too  much  for  damages  if  you 
find  this  young  girl  was  imprisoned.  ...  If  they  did  imprison 
this  girl  they  had  no  right  to,  because  there  is  no  crime  charged/’ 

Finally  in  concluding  his  charge  he  said,  “Keep  in  mind,  if 
you  want  to  try  this  case  properly,  my  instructions  that  there  is 
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no  legal  right  to  imprison  this  girl,  and  then  yon  have  to  find 
whether  she  was  imprisoned  or  not.” 

Having  to  meet  the  charge  of  false  imprisonment  or  illegal 
detention,  the  appellants  were  entitled  in  this  case  to  set  up  that 
a crime  had  been  committed  for  which  a person  could  be  arrested 
without  warrant  (Criminal  Code,  sec.  646),  namely,  theft  by  a 
clerk  or  servant  (Criminal  Code,  sec.  358) ; that  they  had  reason- 
able ground  for  suspecting  that  the  respondent  was  guilty  of  it; 
and  that  they  were,  therefore,  justified  in  detaining  her  to  the 
extent  indicated  in  the  evidence  (Criminal  Code,  sec.  33).  These 
matters  are  for  the  jury,  and  the  appellants  are  entitled  to  have 
them  submitted  to  that  tribunal  to  pronounce  upon,  and,  if  they 
are  fairly  proved,  the  jury  are  justified  in  finding  a verdict  in  their 
favour. 

This  was  properly  insisted  upon  by  counsel  for  the  appellants 
(see  pp.  17  and  18  following  the  charge). 

The  law  is  quite  clear  that  in  order  to  succeed  in  establishing 
this  defence  the  appellants  must  prove  first  that  the  crime  they 
suspected  had  actually  been  committed,  not  necessarily  by  the 
person  detained,  but  by  some  one,  and  that  they  had  reasonable 
ground  for  suspeqting  the  person  detained. 

This  proposition  is  the  subject  of  a very  important  judgment 
in  England,  Walters  v.  W.  H.  Smith  & Son  Limited , [1914] 
1 K.B.  595,  where,  after  considering  the  older  as  well  as  the  more 
modern  authorities,  it  was  laid  down  that  “ A private  person  is 
justified  in  arresting  another  on  suspicion  of  having  committed 
a felony  if,  and  only  if,  he  can  shew  that  the  particular  felony  for 
which  he  arrested  the  other  was  in  fact  committed,  and  that  he 
had  reasonable  and  probable  cause  for  suspecting  the  other  of 
having  committed  it.” 

In  1852  in  this  Province  ( McKenzie  v.  Gibson , 8 U.C.R.  100) 
the  same  conclusion  had  been  reached.  Sir  John  Robinson,  C.J., 
there  said  (pp.  101,  102)  : — 

“ We  take  the  law  respecting  the  right  of  a private  person  to 
make  an  arrest  in  such  cases,  to  be  at  this  day,  as  it  is  clearly  stated 
to  be  in  Hale’s  Pleas  of  the  Crown,  2nd  vol.  76 — namely,  that 
when  a private  person — that  is,  a person  not  by  office  a keeper  of 
the  peace,  or  a justice,  or  a constable — takes  upon  himself  to 
arrest  another  without  a warrant  for  a supposed  offence,  he  must 
be  prepared  to  prove,  and  therefore  must  in  his  plea  affirm,  that 
a felony  has  been  committed,  for  in  that  respect  he  acts  at  his 
own  peril. 

“ That  point  in  his  defence  must  be  clear : mere  suspicion  that 
there  has  been  a felony  committed  by  some  one,  will  not  do; 
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though  if  he  is  prepared  to  shew  that  there  really  has  been  a felony 
committed  by  some  one,  then  he  may  justify  arresting  a particular 
person,  upon  reasonable  grounds  of  suspicion  that  he  was  the 
offender;  and  mistake  on  that  point,  when  he  acts  sincerely  upon 
strong  grounds  of  suspicion,  will  not  be  fatal  to  his  defence.” 

In  their  defence  the  appellants  charge  that  the  respondent 
admitted  her  misappropriation  and  theft,  and  during  the  trial 
were  specifically  allowed  by  the  Judge  to  set  this  up  as  a reason 
for  such  detention  as  occurred.  While  this  was,  in  my  opinion, 
unnecessary,  the  appellants  must  make  this  amendment  on  the 
record  before  the  next  trial.  I do  not  think  the  elements  of  the 
defence  which  the  appellants  were  entitled  to  set  up  were  clearly 
put  to  the  jury,  because  of  the  view  of  the  learned  trial  Judge  that 
there  was  no  crime  charged,  and  that  there  was,  therefore,  no  legal 
right  to  detain  the  respondent.  The  matters  adduced  to  prove 
the  theft  were  treated  as  irregularities  or  incidents  arising  from 
the  way  business  was  done  in  the  store.  It  cannot  be  said  that 
the  jury  had  before  them  for  decision  the  three  matters  which  the 
appellants  were  entitled  to  set  up  and  prove  and  which  they  pressed 
should  be  left  to  the  jury  to  decide.  In  the  result,  there  must  be  a 
new  trial. 

Attention  should  be  called  to  the  fact  that  the  imprisonment 
or  detention,  such  as  it  was,  must,  in  this  case,  rest  substantially 
upon  the  respondent’s  own  testimony ; but,  when  that  is  examined, 
it  will  be  found  to  consist  practically  of  mere  assent  to  vital  sug- 
gestions of  her  own  counsel  in  examination  in  chief.  This  was 
repeatedly  objected  to  by  counsel  and  ruled  against  by  the  trial 
Judge,  but  without  effect.  This  course  of  procedure  is  to  be 
strongly  condemned  and  should  not  be  repeated. 

During  the  trial  the  finding  at  the  former  trial  and  the  amount 
of  the  verdict  were  mentioned  to  the  jury.  Tin's  is  a practice 
which  may  lead  to  trouble,  in  that,  if  pressed  unfairly,  it  may 
result  in  exercising  an  improper  influence  on  the  jury.  See  Moore 
v.  Boyd  (1865),  15  U.C.C.P.  513. 

A new  trial  must  be  ordered,  and,,  under  all  the  circumstances, 
the  costs  of  the  appeal  and  last  trial  should  be  to  the  appellants  in 
any  event. 
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[APPELLATE  DIVISION.] 

Premier  Trust  Co.  v.  Raymond. 

Company — Issue  and  Sale  of  Debentures — Ontario  Companies  Act,  secs. 
101,  102 — Filing  of  Prospectus — Misapprehension  of  Trial  Judge — 
New  Trial. 

The  judgment  of  Middleton,  J.,  52  O.L.R.  533,  was  set  aside  and  a new 
trial  ordered. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Middleton,  J., 
52  O.L.R.  533. 

November  9.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJA. 

H.  J.  Scott , K.C.,  for  the  appellants. 

J.  C.  Elliott , Iv.C.,  for  the  defendant  Raymond,  respondent. 

D.  L.  McCarthy , K.C.,  and  Daniel  Urquhart,  K.C.,  for  the 
defendant  McIntosh,  respondent. 

The  Court,  at  the  conclusion  of  the  hearing,  directed  that  the 
judgment  below  should  be  set  aside,  on  the  ground  that  it  was 
based  upon  a misapprehension  as  to  the  filing  or  non-filing  of  a 
prospectus,  and  that  there  should  be  a new  trial.  The  bondholders 
Should  be  represented  by  making  one  of  them  a party  to  the  action. 
If  there  should  be  any  difficulty  as  to  the  addition  of  a proper 
party,  application  might  be  made  to  a Judge  of  this  Court.  The 
right  of  application  to  this  Court  as  to  proceedings  against  bond- 
holders alleged  to  have  been  guilty  of  improper  conduct  reserved. 
Costs  of  the  trial  already  had  and  of  this  appeal  to  be  costs  in  the 
cause. 


[IN  BANKRUPTCY.] 

Re  Tunnell  Limited. 

Bankruptcy — Receiving  Order — Petition  for — Evidence  of  Debt  Due  to 
Petitioning  Creditor — Debt  “ Owing  ” but  not  Presently  Payable — 
Bankruptcy  Act,  sec.  4(3)  (a). 

Upon  the  hearing  of  a petition  for  a receiving  order,  the  petitioner 
must,  by  evidence  other  than  the  affidavit  verifying  the  petition, 
satisfy  the  Court  of  the  fact  that  the  debtor  is  indebted  to  the  peti- 
tioner. 

Where  the  Court  is  satisfied  that  available  acts  of  bankruptcy  have 
been  committed  by  the  debtor  and  that  he  is-  insolvent,  a receiving 
order  may  be  made  notwithstanding  that  the  petitioner’s  debt  is  not 
presently  payable — it  is '“owing”  within  the  meaning  of  the  Bank- 
ruptcy Act,  sec.  4(3)  (a),  if  it  is  a liquidated  debt,  due  though  not 
payable. 

Petitions  by  P.  D.  Anderson  and  A.  H.  Wills  for  a receiving 
order. 


LV.] 


ONTARIO  LAW  REPORTS. 


31 


November  9.  The  petitions  were  heard  by  Fisher,  J.,  in  Cham- 
bers. 

J.  D.  O’Neill,  for  the  petitioners. 

Lewis  Duncan,  for  the  debtor-company. 

November  10.  Fisher,  J. : — There  are  two  petitions  for  a 
receiving  order  against  the  debtor-company,  one  by  P.  D.  Anderson, 
alleging  that  the  debtor-company  is  indebted  to  him  in  the  snm 
of  $600  and  that  the  debtor-company  was  on  the  13th  October, 
1923,  unable  to  pay  salaries  of  employees,  and  there  were  at  least 
$200  owing  at  that  time,  and  that  on  the  10th  October,  1923,  the 
accountant  of  the  debtor-company  prepared  and  delivered  a state- 
ment of  the  assets  and  liabilities  of  the  company  shewing  thaf  the 
liabilities  were  greatly  in  excess  of  the  assets,  and  that  the  man- 
aging director  of  the  debtor-company  informed  this  petitioner 
that  the  company  was  unable  to  pay  its  current  liabilities  as  they 
became  due.  There  is  the  usual  affidavit  verifying  this,  petition. 

The  petition  of  A.  H.  Wills  alleges  an  indebtedness  of  $1,586; 
$1,500  being  moneys  advanced  to  the  debtor-company  and  $86 
balance  owing  for  wages.  It  is  alleged  in  this  petition  that  the 
managing  director,  Tunnell,  on  the  13th  October,  informed  the 
petitioner  that  the  debtor-company  proposed  to  go  into  voluntary 
liquidation;  that  it  was  unable  to  pay  the  balance  owing  the  peti- 
tioner for  salary  ; and  in  para.  (2)  of  the  petition  there  is  a further 
allegation  that  the  debtor-company  had  ceased  to  meet  its  liabili- 
ties as  they  became  due,  and  different  creditors  whose  debts  were 
due  and  to  whom  the  company  was  indebted  are  named,  the  debts 
amounting  in  all  to  $1,898.23,  $600  of  which,  however,  was  the 

indebtedness  of  the  petitioner  Anderson. 

Objection  was  taken  by  the  learned  counsel  for  the  debtor- 
company  that  the  affidavits  verifying  the  petitions  were  not  in 
themselves  sufficient  and  that  the  petitioners  must  satisfy  the 
Court  of  the  debtor-company’s  indebtedness  to  them  by  other 
evidence.  I think  this  objection  was  well  taken : In  re  Sanders 
(1894),  63  L.J.Q.B.  734.  To  meet  this  objection  the  petitioners 
gave  oral  testimony.  The  petitioners  asked  to  add  Grand  & Toy, 
creditors  for  $350.21,  to  the  petitions;  but,  as  this  was  after  all 
the  evidence  had  been  given  and  argument  heard,  and  objection 
raised  by  counsel  for  the  debtor-company,  I refused  to  add  these 
creditors. 

On  the  uncontradicted  evidence  of  Anderson  and  Wills,  there 
is  no  doubt  in  my  mind  that  the  company  is  insolvent,  and  has 
committed  available  acts  of  bankruptcy.  The  debtor-company 
had  an  opportunity  to  give  evidence  before  me  to  disprove  its 
insolvency  and  the  commission  of  available  acts  of  bankruptcy,  but 
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Fisher,  J.  declined  to  do  so.  The  company  being  insolvent  and  having  com- 
2923  mitted  available  acts  of  bankruptcy,  the  only  question  for  me  to 

determine  is,  were  there  debts  owing  and  payable  by  the  debtor- 

“-LL  company  to  the  petitioners,  or  either  of  them,  at  the  date  of  the 
presentation  of  the  petition,  in  amounts  of  $500  and  upwards? 

To  decide  this  question,  I must  refer  briefly  to  the  evidence. 

On  the  29th  May,  1923,  the  debtor-company  caused  to  be 
inserted  in  a local  newspaper  the  following  advertisement: — 
“ Wanted : a man  of  good  character,  who  has  had  office  experi- 
ence, to  assume  executive  position  as  secretary-treasurer  in  strong 
young  corporation.  A splendid  future ; salary  to  begin  $2,500 ; cash 
investment  required  $1,500,  well  secured,  returnable  through  dis- 
missal or  resignation.  Box  339,  Star.” 

This  advertisement  attracted  both  Anderson  and  Wills,  and 
Anderson  on  the  16th  August,  1923,  received  a letter  from  Irwin, 
Hales,  & Burt,  solicitors,  who  no  doubt  must  have  been  consulted 
by  the  debtor-company,  which  reads  as  follows : — 

“'Our  client  has  received  a letter  from  you  in  response  to  an 
advertisement  appearing  in  one  of  the  daily  papers  with  regard  to 
employment  in  a manufacturing  concern.  We  would  like  to  have 
you  call  Adelaide  1763  to  arrange  for  an  interview.” 

Both  Anderson  and  Wills  interviewed  Tunnell,  of  Tunnell 
Limited,  with  the  result  that  on  the  31st  August,  1923,  Tunnell 
Limited  entered  into  a written  contract  with  Wills,  under  which 
he  advanced  $1,500,  and  on  the  21st  September,  1923,  with  Ander- 
son, who  advanced  $500,  subject  to  the  terms  of  the  agreement. 
Wills  under  the  agreement  was  appointed  office-manager  and 
Anderson  sales-manager  of  the  company;  under  each  agreement 
15  of  the  8 per  cent,  preference  shares  and  100  of  the  shares  of 
the  common  stock  of  the  debtor-company  were  to  be  issued  and 
transferred  to  Wills,  and  the  same  number  of’ shares  to  Anderson. 
Paragraphs  (a)  and  (b)  in  both  agreements  provide  that  the 
• company  may  claim  the  right  to  re-purchase  its  stock  by  returning 
the  moneys  paid  theirefor,  provided  it  give  60  days’  notice  in 
writing  to  Wills  and  Anderson,  and  there  is  also  the  right  on  the 
part  of  Wills  and  Anderson  to  be  repaid  their  money,  and  the 
company  agrees  to  return  it  to  them,  provided  they  give  60  days’ 
notice  in  writing  to  the  company.  Notice  was  given  by  Wills,  but 
not  by  Anderson.  The  time  under  the  notice  given  by  Wills  would 
not  expire  until  on  or  about  the  12th  December,  1923. 

Counsel  for  the  debtor-company  and  petitioning  creditors 
admitted  on  the  argument  that  the  agreement  by  the  company  to 
re-purchase  its  stock  was  illegal.  Apart  from  this  admission,  the 
evidence  of  Wills  and  Anderson  convinces  me  they  were  induced 
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to  enter  into  these  agreements  by  misrepresentation  on  the  part 
of  Tunnell.  There  can  be  no  doubt  that  the  company  was  hard 
pressed  for  money  when  it  resorted  to  advertising  in  a newspaper 
to  attract  capital  with  an  opportunity  of  obtaining  lucrative  posi- 
tions with  attractive  salaries,  and  I have  not  the  slightest  doubt 
that  that  was  the  bait.  The  company’s  business  consisted  only  of 
purchasing  fountain-pens  in  Chicago  and  reselling  them  in  Ontario 
through  the  medium  of  agents. 

Wills  swore  that,  almost  immediately  after  he  had  paid  the 
$1,500  and  entered  on  his  duties,  the  company  had  a parcel  of 
fountain-pens  consigned  to  them  from  Chicago  in  the  Customs 
House,  and  $800  of  the  $1,500  had  to  be  used  for  the  purpose  of 
releasing  them. 

From  the  evidence  it  appears  that  there  were  no  assets  other 
than  these  pens  and  a small  sum  of  money  on  deposit  at  the  time 
the  petitioners  entered  into  the  company’s  employ  and  advanced 
their  money,  also  that  the  principal  asset  at  the  time  of  the  presenta- 
tion of  the  petitions  belonging  to  the  debtor-company  consisted  of 
about  700  fountain-pens  only.  These  were  taken  possession  of  by  a 
receiver  appointed  under  an  order  of  the  learned  Registrar.  I under- 
stand the  pens  have  been  sold,  and  the  receiver  has  on  hand  about 
$975  with  which  to  pay  all  the  liabilities  of  the  debtor-company,  but 
subject  to  deduction  therefrom  for  his  expenses. 

Counsel  for  the  debtor-company  urged  that  there  would  be 
sufficient  on  hand  to  pay  all  debts  of  the  company  excepting  the 
amounts  claimed  by  the  petitioners,  but  this  was  denied,  and  no 
member  of  the  debtor-company  would  go  into  the  witness-box  and 
make  it  clear  to  the  Court  that  such  was  the  fact. 

Again,  there  is  no  denial  by  the  debtor-company  that  both 
Anderson  and  Wills  are  entitled  to  a return  of  their  money  at  the 
expiry  of  60  days  from' the  time  they  gave  notice  according  to  the 
terms  of  the  agreement.  Before  the  Court  can  make  a receiving 
order,  the  petitioners  must  satisfy  it:  (1)  that  they  have  a debt  of 
$500  owing  them  by  the  debtor-company;  (2)  that  the  debt  is  a 
liquidated  one;  and  (3)  that  available  acts  of  bankruptcy  have 
been  committed  by  the  debtor. 

Counsel  for  the  debtor-company  strongly  urged  that  the  words 
"debt  owing”  as  used  in  sec.  4 (3)  (a)*  of  the  Bankruptcy  Act 
mean  a debt  due  and  payable  at  the  date  of  the  presentation  of 
the  petition;  and,  as  the  $1,500  and  $500  were  not  due  but  simply 

* 4.  (3)  A creditor  shall  not  be  entitled  to  present  a bankruptcy 
petition  against  a debtor  unless, — 

(a)  the  debt  owing  by  the  debtor  to  the  petitioning  creditor,  or, 
if  two  or  more  creditors  join  in  the  petition,  the  aggregate 
amounts  to  $500. 
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owing  at  a future  date,  the  Court  had  no  power  to  grant  a receiving 
order.  Apart  from  these  two  amounts,  I find  the  company  was 
not  indebted  to  the  petitioners  or  either  of  them  in  $500.  The 
contract,  so  far  as  trafficking  in  shares  of  the  company  is  concerned, 
admittedly  is  an  illegal  one,  impossible  of  performance,  and  void. 

There  was,  therefore,  a total  absence  of  consideration.  The 
services  to  be  rendered  were  as  employees  of  the  company  and  to  be 
paid  therefor  out  of  the  earnings  of  the  business. 

It  would  appear  from  the  evidence  that  the  moneys  paid  to 
them  for  their  services  actually  came  out  of  the  moneys  paid  in 
by  them  for  the  stock.  There  was  gross  misrepresentation.  No 
stock  was  ever  allotted  or  transferred;  and,  as  no  claim  is  made 
by  the  petitioners  for  any  damages,  but  only  for  a return  of  the 
money,  and  the  petitioners  have  elected  to  repudiate  the  whole 
contract,  in  my  opinion  they  are  entitled  to  do  so.  The  moneys 
are  both  due  and  payable  under  it  to  them. 

As  it  has  been  proved  to  the  satisfaction  of  the  Court  that 
available  acts  of  bankruptcy  have  been  committed  by  the  debtor- 
company  in  its  failure  to  pay  its  liabilities  as  they  generally 
became  due,  the  petitioners  are  entitled  on  either  petition,  or  on 
the  combined  petitions,  to  a receiving  order.  Even  if  I am  wrong 
in  holding  that  these  moneys  were  due  and  payable  when  the  peti- 
tions were  presented,  I am  of  opinion  that  where  a court  is-satisfied 
that  available  acts  of  bankruptcy  have  been  committed  by  a debtor- 
company  and  that  it  is  insolvent,  a debt  due  but  not  payable  is 
nevertheless  a debt  owing  by  the  debtor-company  within  the  mean- 
ing of  sec.  4(3)  (a)  of  the  Bankruptcy  Act,  and  a receiving  order 
may  issue. 

The  petitioners  do  not  ask  for  payment  of  the  amount  owing 
them  but  for  the  administration  of  the  debtor-company’s  estate. 
To  hold  otherwise  would  permit  what  the  Bankruptcy  Act  was 
intended  to  prevent,  namely,  to  give  a debtor  an  apportunity  to 
dispose  of  hi-s  assets  between  the  time  of  the  commission  of  avail- 
able acts  of  bankruptcy  and  the  time  when  his  liabilities  become 
due  and  payable.  In  other  words,  a debtor  could  say  to  his  credi- 
tors, “ As  your  debt  is  not  yet  owing  and  payable,  you  are  not 
entitled  to  an  order,”  but  in  the  meantime  he  could  dispose  of  his 
assets. 

If  a liquidated  debt  of  $500  is  owing,  but  payable  at  a future 
date,  to  the  creditor,  and  he  can  satisfy  a court  that  the  debtor 
has  committed  available  acts  of  bankruptcy,  a receiving  order  may 
issue,  because,  as  I have  said,  it  is  not  the  payment  but  the  admin- 
istration of  the  estate  a petitioner  is  entitled  to  ask  for. 

In  the  present  case  what  would  happen  if  these  petitions  were 
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dismissed  and  the  receiver  discharged  ? The  moneys  in  the  pos-  Eisher,  J. 
session  of  the  receiver  would  be  handed  over  to  the  debtor,  1923 

and,  there  being  no  other  assets,  he  could  put  the  money  in  his  

pocket  and  disappear,  and  also,  if  the  debtor  after  receiving  limited. 
this  money  paid  it  all  over  to  certain  of  his  creditors,  the 
petitioning  creditors  would  get  nothing  after  the  expiration  of  the 
60-day  limit.  This  is  entirely  opposed  to  the  policy  of  the  Bank- 
ruptcy Act,  under  which  all  creditors  are  payable  pari  passu. 

The  words  “ debt  owing  by  the  debtor  in  para  (a)  of  sec.  3 of 
the  Bankruptcy  Act  should  be  given  a liberal  construction  and 
declared  to  mean  that  a petition  for  a receiving  order  may  be 
granted  even  if  the  debt  is  payable  at  a future  date. 

The  following  cases  are  authorities  for  a court  granting  a 
receiving  order  on  petition  where  there  is  a liquidated  sum  payable 
either  immediately  or  at  some  future  time:  Re  Sahler  (1914),  59 
Sol.  J.  106,  [1914]  W.  N.  439;  In  re  Barr , Ex  p.  Wolfe , [1896] 

1 Q.B.  616 ; and  In  re  Raatz,  [1897]  2 Q.B.  80. 

There  will  be  judgment  on  the  combined  petitions  for  a receiv- 
ing order,  and  A.  J.  Hardy  shall  be  named  custodian,  subject  to 
proper  evidence  being  given  as  to  his  willingness  to  act  and  to 
give  the  necessary  security,  and  on  fixing  the  amount  of  the  property 
likely  to  come  into  his  hands. 

Costs  of  one  petition  only  out  of  the  estate. 


[APPELLATE  DIVISION.]  1923. 

Excelsior  Tailoring  Co.  Ltd.  v.  Glen  Falls  Insurance  Co.  Nqv‘  16- 

1924. 

Insurance  (Fire) — Condition  in  Policy — “No  Further  Insurance  Per-  

mitted  ” — Inconsistency  with  Statutory  Condition  5 — Invalidity — Jan.  25. 

Subsequent  Insurance  without  Notice — Percentage  of  Loss  to  be 
Borne  by  Assured — Ontario  Insurance  Act,  secs.  193(3),  194,  135, 

196. 

In  a policy  of  fire  insurance,  the  clause  “ no  further  insurance  per- 
mitted ” appeared  on  the  face  of  the  policy,  and  not  as  a variation  of 
the  statutory  conditions:  — 

Held,  that  this  clause  added  to  or  enlarged  the  rights  of  the  insurer  as 
defined  by  statutory  condition  5 (Ontario  Insurance  Act,  sec.  194); 
and,  being  inconsistent  with  that  condition,  was  invalid  under  secs'. 

195  and  196  of  the  Act.  On  any  construction,  it  applied  to  subse- 
quent insurance. 

Section  193(3)  of  the  Act  considered. 

W.  Malcolm  Mackay  Co.  v.  British  America  Assurance  Co.,  [1923] 

S.C.R.  335,  346,  applied. 

The  intention  of  condition  5 is  to  prevent  the  assured  from  lessening 
his  own  risk  unless  after  notice  to  the  insurer.  If  further  insurance 
is  placed  without  notice  to  the  insurer,  the  assured  must  bear  40 
per  cent,  of  the  loss. 

Action  upon  a fire  insurance  policy. 


36  ONTARIO  LAW  REPORTS.  [vol. 

1923.  The  action  was  tried  by  Weight,  J.,  without  a jury,  at  a 

Bx^ior  Toronto  sittings. 

Tailoring  'L.  M.  Singer , for  the  plaintiff  company. 

Co.^to.  q W.  Mason , K.C.,  for  the  defendant  company. 

Glen  Fails 

Instance  November  16,  1923.  Weight,  J. : — This  is  an  action  brought 
by  the  plaintiff  company  to  recover  the  sum  of  $2,500  upon  a fire 
insurance  policy  issued  by  the  defendant  company,  covering  stock 
of  every  description  while  contained  in  the  premises  occupied  by 
the  assured  at  173  Queen  street  west,  Toronto. 

The  policy,  as  issued,  had  attached  to  it  a typewritten  paper 
containing  the  description  of  the  stock  and  premises  and  the 
following  clause:— 

“ No  further  insurance  permitted.” 

The  defendant  company  sets  up  that,  at  the  time  the  policy 
was  issued,  the  assured  had  a policy  of  insurance  covering  the 
same  stock  in  the  Globe  and  Kutgers  Insurance  Company  of  New 
York,  for  $2,500,  and  that  on  the  30th  July,  1922,  a policy  for 
$500,  covering  the  same  stock,  was  issued  to  the  plaintiff  company 
by  the  Northern  Insurance  Company  Limited;  that  both  these 
policies  were  in  force  at  the  time  of  the  fire,  which  occurred  on 
the  1st  November,  1922. 

In  addition  to  these  policies,  there  were  two  other  policies, 
one  issued  on  the  30th  July,  1921,  by  the  Capital  Insurance  Com- 
pany, for  $1,000,  to  the  plaintiff  company,  and  another  policy  in 
the  Merchants  Mutual  Fire  Insurance  Company,  issued  in  October, 
1921. 

The  plaintiff  company  did  not  give  notice  of  any  of  these 
policies  to  the  defendant  company  at  any  time  prior  to  the  fire. 

The  defendant  company  contends  that,  by  reason  of  this 
further  insurance,  it  is  relieved  from  liability  by  virtue  of  the 
clause  which  provides  that  no  further  insurance  is  permitted. 

Before  proceeding  to  deal  with  the  matter,  I may  say  that  it 
was  not  proved  at  the  trial  that  there  was  any  written  application 
made  to  the  defendant  company  by  the  plaintiff  company  or  its 
agents,  and  therefore  the  provisions  ^contained  in  statutory  condi- 
tion No.  8 have  no  application  to  this  case. 

The  condition  already  mentioned,  “ No  further  insurance  per- 
mitted,” is  not  endorsed  on  the  policy  under  the  heading  of  “ Varia- 
tions in  Conditions,”  nor  is  it  printed  in  conspicuous  type  and  in 
red  ink,  as  required  by  sec.  195  of  the  Ontario  Insurance  Act. 

The  plaintiff  company  contends  that  this  condition  is  in  effect 
a variation  of  the  statutory  conditions,  or  an  addition  thereto, 
and,  as  it  does  not  comply  with  the  requirements  of  sec.  195, 
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it  is  void.  The  question  for  determination  is,  therefore,  whether  Wright,  J. 
or  not  the  provisions  of  sec.  195  apply  in  this  case.  1923 

It  will  be  noted  that  statutory  condition  No.  5 deals  with  the  _ 

effect  of  prior  or  subsequent  insurance  not  disclosed  to  the  com-  tailoring 
pany.  Co.  Ltd. 

The  principle  to  be  deduced  from  the  decisions  is  that  where  Glen  Falls 
any  condition  sought  to  be  incorporated  in  the  contract  deals  with  Insurance 
the  same  or  similar  matters  as  those  contained  in  the  statutory 
conditions,  it  must  be  treated  as  an  addition  to  or  variation  of  the 
statutory  conditions  within  the  meaning  of  secs.  195  and  196.  See 
Wanless  v.  Lancashire  Insurance  Co.  (1896),  23  A.R.  224;  Strong 
v.  Crown  Fire  Insurance  Co.  (1913),  29  O.L.R.  33,  55;  Fount  v. 

London  Mutual  Fire  Insurance  Co.  (1905),  9 'O.L.R.  549,  and  in 
appeal  at  p.  699;  May  v.  Standard  Fire  Insurance  Co.  (1880), 

5 A.R.  605;  Smith  v.  City  of  London  Insurance  Co.  (1887),  14 
A.R.  328. 


Statutory  condition  No.  5 restricts  or  reduces  the  liability  of 
the  insurance  company  in  case  further  insurance  is  placed  on  the 
same  property  without  its  consent,  while  the  condition  “ no  further 
insurance  permitted  ” is  intended  to  render  the  policy  void  and 
disentitle  the  assured  to  recover  any  amount  whatever.  Surely 
this  is  only  an  enlargement  or  addition  to  the  rights  of  the  insur- 
ance company  under  the  policy,  and  should  be  treated  as  a varia- 
tion of  or  addition  to  the  statutory  condition. 

Another  view  that  suggests  itself  is,  that  the  statutory  condi- 
tion and  the  condition  added  to  the  policy  cannot  both  be  effectual. 
They  are  inconsistent.  Under  the  statutory  condition  the  assured 
might  recover  60  per  cent,  of  its  loss,  while  under  the  added  con- 
dition it  could  recover  nothing. 

Both  cannot  be  in  force.  If  the  added  condition  is  to  have  any 
effect  it  must  be  treated  as  varying  the  statutory  condition,  and 
taken  thus  it  can  be  given  full  effect. 

Applying  this  reasoning,  it  follows  that  the  condition  in 
question  is  void  and  forms  no  defence  to  the  plaintiff  company’s 
claim. 

I am  also  of  the  opinion  that  this  condition  offends  against  the 
provisions  of  sec.  156,  subsec.  5,  of  the  Ontario  Insurance  Act,  as 
amended  by  5 Geo.  V.  ch.  20,  sec.  19,  inasmuch  as  it  does  not  state, 
in  the  part  of  the  policy  where  this  condition  appears,  that  it  is 
material  to  the  contract.  As  to  the  scope  and  application  of  this 
section,  see  Bookmaker  v.  Motor  Union  Insurance  Co.  Ltd.  (1922), 
52  O.L.R.  553,  particularly  the  judgment  of  Mr.  Justice  Hodgins 
at  p.  561. 

Section  193,  subsec.  1,  provides  what  should  be  included  on  the 
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face  of  a policy  of  fire  insurance;  and,  although  this  may  be  held 
to  be  the  minimum  requirement,  yet  it  indicates  the  intention  of 
the  Legislature  as  to  what  the  various  parts  of  a policy  should 
contain. 

Subsection  2 deals  with  a co-insurance  clause,  and  provides 
that  certain  rules  must  be  observed  in  a policy  which  provides  for 
co-insurance. 

Section  194  deals  with  the  statutory  conditions,  and  sec.  195 
provides  for  any  addition  to  or  variation  of  these  conditions. 

These  sections  appear  to  me  to  indicate  the  intention  of  the 
Legislature  as  to  how  the  various  provisions  of  an  insurance  policy 
should  be  arranged  or  classified. 

I think  that  a condition  such  as  that  in  the  present  case  comes 
under  sec.  195,  as  an  addition  to  or  variation  of  the  statutory 
conditions. 

In  the  view  I have  taken  of  this  matter, « it  will  follow  that 
there  will  be  judgment  for  the  plaintiff  company  for  the  amount 
to  which  it  is  entitled  under  the  policy. 

The  plaintiff  company’s  total  loss  is  admitted  to  be  $6,399.76 ; 
but,  as  it  did  not  give  the  notice  required  by  statutory  condition 
No.  5,  it  will  not  be  entitled  to  recover  in  excess  of  60  per  cent, 
of  the  loss,  and  that  percentage  of  the  total  loss  is  $3,839.85.  This 
amount  should  be  apportioned  under  the  three  policies  which  were 
in  existence  at  the  time  of  the  fire,  amounting  in  all  to  $5,500. 
The  defendant  company’s  liability  will  be  for  twenty-five  fifty-fifths 
of  this  amount,  or  $1,745.38.  This  is  the  same  method  of  compu- 
tation as  that  followed  by  Mr.  Justice  Britton  in  S'wayzie  v. 
Township  of  Clinton  Mutual  Insurance  Co.  (1916),  10  O.W.N.  7'2. 

There  will  be  judgment  for  the  plaintiff  company  for  $1,745.38 
and  interest  at  5 per  cent,  per  annum  from  the  11th  January,  1923, 
with  costs  of  action. 


The  defendant  company  appealed  from  the  judgment  of 
Wright,  J. 


January  9,  1924.  The  appeal  was  heard  by  Latchford,  C.J., 
Middleton,  Masten,  Orde,  and  Smith,  JJ.A. 

Mason , K.C.,  for  the  appellant  company. 

F.  C.  Richardson , for  the  plaintiff  company,  respondent. 


January  25,  1924.  The  judgment  of  the  Court  was  read  by 
Masten,  J.A. : — This  is  an  appeal  from  the  judgment  of  Wright, 
J.,  dated  the  16th  November,  1923,  whereby  he  found  the  plaintiff 
company  entitled  to  recover  from  the  defendant  company  the  sum 
of  $1,745.38.  The  action  arises  in  consequence  of  a fire  loss. 
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suffered  by  the  plaintiff  company  while  insured  in  the  defendant  App.  Div. 

company.  At  the  trial  the  following  written  admissions  were  1924 

made : — 

Excelsior 

“ The  parties  admit  that  the  policy  sued  on  herein  was  issued  tailoring 
to  the  plaintiff  by  the  defendant  on  the  14th  May,  1921,  and  was  Co*  Lm 
renewed  for  a further  period  of  one  year  on  the  14th  May,  1922,  Glen  Falls 
for  $2,500,  covering  stock  of  every  description  consisting  prin-  Insurance 

cipally  of  cloth  and  clothing  manufactured,  unmanufactured,  or  ■ 

in  process  thereof,  etc.,  all  while  contained  in  the  two-storey  brick  Masten»  JA- 
building  occupied  by  the  assured  at  173  Queen  street  west,  Toronto. 

aAt  the  date  of  issue  of  this  policy  the  assured  had  a policy 
of  insurance  covering  the  same  stock  in  the  Globe  and  Rutgers 
Insurance  Company  of  New  York,  and  had  carried  insurance  in 
this  company  for  some  time  prior  to  the  said  date. 

“ The  parties  admit  that  the  fire  which  occurred  on  the  1st 
November,  1922,  caused  a loss  to  the  assured  of  $6,399.76,  and 
the  defendant  admits  that  the  amount  of  the  loss  is  not  in  question 
in  this  action,  and  that  proofs  of  loss  were  duly  served  on  the 
defendant  more  than  60  days  prior  to  the  commencement  of  this 
action. 

“ On  the  30th  July,  1921,  a policy  for  $1,000  was  issued  to  the 
plaintiff  by  the  Capital  Fire  Insurance  Company,  and  this  policy 
expired  prior  to  the  fire.  On  the  30th  July,  1922,  a policy  for  $500, 
covering  the  said  stock,  was  issued  to  the  plaintiff  by  the  Northern 
Insurance  Company  Limited,  and  this  policy  was  in  force  at  the 
time  of  the  fire. 

“ The  policies  with  the  Globe  and  Rutgers  Insurance  Company 
for  $2,500  and  Northern  Insurance  Company  for  $500  were  in 
effect  at  the  date  of  the  fire,  each  of  which  provided  for  further 
concurrent  insurance  without  notice.  The  plaintiff  admits  that  it 
received  in  respect  of  its  loss  the  sum  of  $2,500  from  the  Globe  and 
Rutgers  Insurance  Company  and  $500  from  the  Northern  Insur- 
ance Company.” 

Any  other  facts  relevant  to  this  appeal  are  set  forth  in  the 
judgment  appealed  from,  and  need  not  be  here  repeated. 

The  appellant  company  submits  two  grounds  of  appeal:  first, 
that  the  clause  on  the  face  of  the  policy,  “ No  further  insurance 
permitted,”  is  valid,  not  being  within  the  purview  of  secs.  194, 

195,  and  196  of  the  Insurance  Act;  and  consequently  that,  further 
insurance  having  been  put  on  by  the  plaintiff  company,  there  is  a 
breach  of  this  condition,  rendering  the  policy  void,  and  that  the 
plaintiff  company’s  action  should  be  dismissed;  second,  even  if 
the  policy  is  not  invalidated,  the  appellant  company  contends  that 
the  method  of  computation  adopted  by  the  learned  trial  Judge 
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in  ascertaining  the  sum  due  to  the  plaintiff  company  is  incorrect, 
and  that  the  amount  properly  recoverable  in  that  event  should  be 
$839.36  in  lieu  of  $1,745.38.  ‘ ■ 

The  appellant  company’s  first  contention  raises  the  validity  of 
the  clause  “ no  further  insurance  permitted,”  which  appears  on 
the  face  of  the  policy,  and  not  as  a variation  of  the  statutory 
conditions.  In  support  of  the  validity  of  the  clause,  Mr.  Mason 
refers  to  the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  sec. 
193,  subsec.  3. 

To  appreciate  subsec.  3 it  is  necesesary  to  refer  to  subsecs.  1 
and  2.  Subsection  1 prescribes  affirmatively  what  must  appear  on 
the  face  of  the  policy — e.  g.,  the  names  of  the  parties,  the  subject- 
matter,  the  premium,  etc.  The  second  subsection  permits  the  inser- 
tion of  a co-insurance  clause  on  certain  terms,  and  then  follows 
subsec.  3 in  the  following  terms: — 

“(3)  Any  stipulation  or  term  of  the  contract,  other  thqn  those 
above  stated,  if  held  by  a.  Court  or  a Judge  before  whom  a 
question  relating  thereto  is  tried  to  be  not  just  and  reasonable, 
shall  not  be  binding  on  the  assured.” 

The  subsection  is  negative  in  its  aspect;  but  contains  an  impli- 
cation that  stipulations  or  terms  other  than  those  specified  in 
subsecs.  1 and  2 may  be  inserted  legitimately  and  effectively  on 
the  face  of  the  policy  — if  they  do  not  offend  against  secs.  194, 
195,  and  196  of  the  Act.  But  it  goes  no  farther.  As  an  example 
of  a clause  which,  in  such  circumstances,  was  held  valid,  I refer 
to  Curtis’s  and  Harvey  (Canada)  Limited  v.  North  British  and 
Mercantile  Insurance  Co.,  [1921]  1 A.C.  303.  There  the  clause 
was  held  to  be  a stipulation  or  covenant  which  defined  or  limited 
the  peril  insured  against,  and  not  a variation  or  omission  of  or 
an  addition  to  the  statutory  conditions.  Accordingly,  it  was  held 
to  be  valid  and  binding.  It  was,  no  doubt,  a condition,  but  a 
condition  not  touched  or  invalidated  by  the  statute. 

In  my  opinion,  the  clause  in  question  does  not  fall  within 
the  above  category,  but  is  an  enlargement  or  addition  to  the 
rights  of  the  appellant  company  as  defined  by  statutory  condition 
5,  is  inconsistent  with  that  statutory  condition,  and  is  invalid 
under  secs.  195  and  196  of  the  Act.  I adopt  the  reasons  which 
have  been  clearly  and  succinctly  stated  by  the  trial  Judge;  but, 
in  view  of  Mr.  Mason’s  argument  that  the  clause  in  question  is 
a representation  of  an  existing  state  of  facts,  and  not  a condition, 
I would  add  a reference  to  the  words  of  Duff,  J.,  in  W.  Malcolm 
Mackay  Co.  v.  British  America  Assurance  Co.,  [1923]  S.C.R.  335, 
at  p.  346,  where  he  says : — 

“Assuming  the  warranty  by  its  express  terms  involved  an 
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affirmation  as  to  the  existing  state  of  facts,  it  would  still  be  App.  Div. 
something  more  than  a description  of  the  property  and  would  24 
import  a condition  precedent  of  the  company’s  liability — a e con- 
dition ’ to  which  the  statute  would  apply.” 

I think  those  words  are  applicable  to  the  present  case.  Also 
I thing  that  on  any  construction  of  the  clause  it  must  be  held  glen^Falls 
to  apply  to  subsequent  insurance  and  would  thus  be  invalidated  Insurance 
by  the  statute.  1 

With  regard  to  the  second  point  raised  by  the  appellant  com-  Masten,  J.A. 
pany,  I think  that  the  plaintiff  company  is  entitled,  under  condition 
5 of  sec.  194,  to  recover  no  more  than  60  per  cent,  of  the  loss  or 
damage  suffered  by  it.  The  intention  of  condition  5 is  to 
prevent  the  assured  from  lessening  his  own  risk  unless  after  notice 
to  the  insurer.  If,  on  receiving  such  notice,  the  insurer  considers 
that  the  risk  is  over-insured,  he  can  cancel  his  policy.  But,  if 
further  insurance  is  placed  without  notice  to  the  insurer,  then 
condition  5 applies  to  make  the  assured  bear  40  per  cent,  of  the 
loss.  In  the  present  case  the  loss  or  damage  is  admittedly  $6,399.76, 

60  per  cent,  of  which  is  $3,839.85.  Under  the  concluding  words 
of  condition  9,  that  is  the  whole  amount  which  the  assured  is 
entitled  to  recover  from  any  source  as  provided  by  condition  5. 

But  of  this  sum  $3,839.85,  the  plaintiff  has  already  received 
$3,000  from  the  other  two  insurance  companies.  Therefore  he  is 
now  entitled  to  receive  no  more  than  $839.85. 

The  judgment  should  be  reduced  to  $839.85,  and,  success  being 
divided,  there  should  be  no  costs  of  this  appeal. 


Judgment  below  varied. 
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Rose  v.  Chadwick.  Nov-  1 1 

1924 

Contract — Promise  of  Marriage — Action  for  Breach * — Pleading — Allega-  ~ 

tion  that  Plaintiff  Rescinded  Contract  for  Misconduct  of  Defend - Feb.  6. 

ant  — - Claim  for  Damages  — No  Reasonable  Cause  of  Action  — 

Rule  12  Jf — Amendment. 


In  an  action  for  breach  of  a contract  by  the  defendant  to  marry  the 
plaintiff,  the  plaintiff  alleged  that  she  gave  up  her  business  in  order 
to  marry  the  defendant,  but  afterwards  herself  rescinded  the  contract 
because  of  his  misconduct,  and  she  asked  for  damages  for  her  busi- 
ness loss  and  injury:  — 

Held,  that  the  statement  of  claim  disclosed  no  reasonable  cause  of  ac- 
tion, and  should  be  struck  out,  under  Rule  124. 

Leave  to  amend  by  setting  up  that  the  defendant  by  his  conduct  broke 
the  contract  was  refused. 


Motion  by  the  defendant  in  an  action  for  breach  of  promise  of 
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marriage  for  an  order  striking  out  the  statement  of  claim,  on  the 
ground  that  it  disclosed  no  reasonable  cause  of  action  (Rule  124). 

November  8.  The  motion  was  heard  by  Mowat,  J\,  in  Cham- 
bers. 

W.  J.  P.  Jenner , for  the  defendant. 

G.  M.  Huycke , for  the  plaintiff. 


November  17.  Mowat,  J. : — Motion  under  Rule  124:  “A 
J udge  may  order  any  pleading  to  be  struck  out  on  the  ground  that 
it  discloses  no  reasonable  cause  of  action.” 

The  action  is  for  breach  of  promise  of  marriage,  the  allegation 
being  that  the  plaintiff,  being  in  business  as  a lodging-house  keeper 
in  New  York,  was  induced  by  the  defendant  in  Ontario  to  promise 
to  close  up  her  business  and  to  return  to  Ontario  to  marry  him. 

The  defendant  gave  the  plaintiff  a diamond  engagement  ring, 
which  the  plaintiff  accepted  as  a pledge  of  engagement.  But  it 
is  alleged  that  the  defendants  conduct  and  behaviour  with  the 
plaintiff,  which  had  been  above  reproach,  changed  and  became  most 
objectionable,  being  lacking  in  delicacy  and  morality,  which  had 
caused  the  plaintiff  great  anguish  of  mind  and  heart. 

The  plaintiff  contends  that  the  defendant’s  conduct  entitles 
her  to  rescind  the  contract  and  to  recover  damages  for  her  business 
loss  and  injury. 

The  case  being  one  of  first  impression,  I adjourned  the  motion 
that  diligent  search  might  be  made  for  precedents,  but  no  cases 
have  been  handed  in  to  me  which  are  in  point. 

While  gross  behaviour  may  form  a defence  in  an  action  for 
damages  for  breach  of  promise,  there  is  no  case  which  says  that 
being  guilty  of  such  conduct  is  in  itself  a breach  of  the  contract. 
In  this  case  it  is  alleged  in  the  statement  of  claim  that  the  plaintiff 
herself  rescinded  the  contract,  and  a plea  that  she  exonerated 
and  absolved  the  defendant  would  be  good,  although  it  may  be 
unnecessary  ( King  v.  Gillett  (1840),  7 M.  & W.  57).  But  there 
is  no  precedent  for  the  reverse  condition,  which  was  my  impres' 
sion  at  the  hearing,  and  I would  not  have  reserved  the  case  except 
that  the  point  was  interesting. 

The  plaintiff  asks  for  leave  to  amend  to  enable  her  to  plead 
that  the  defendant  by  his  conduct  broke  the  contract  of  marriage, 
but  this  would  not  avail  her  on  the  facts  alleged  on  both  sides, 
and  the  action  had  better  stop  here  ( Hubbuch  & Son  Ltd.  v. 
Wilkinson  Tleywood  & Clark  Ltd.,  [1899]  1 Q.B.  86). 

The  statement  of  claim  will  be  struck  out  and  with  costs. 


The  plaintiff  appealed  from  the  order  of  Mowat,  J. 
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February  6,  1924.  The  appeal  was  heard  by  Latchford,  C.J., 
Middleton,  Masten,  and  Orde,  JJ.A. 

Huyche,  for  the  appellant. 

Jenner , for  the  defendant,  respondent. 

The  Court,  at  the  conclusion  of  the  argument,  dismissed  the 
appeal  with  costs,  agreeing  with  the  decision  of  the  learned  Judge 
in  the  Weekly  Court. 


[LENNOX,  J.] 

Re  Garwood. 

Infant — Custody — Paramount  Right  of  Father — Infant  of  Tender  Years 
— Duty  of  Court  in  Deciding  between  Father  and  Mother — Infants 
Act,  R.S.O.  191h,  ch.  15X. 

Under  the  Infants  Act,  R.S.O.  1914,  ch.  153,  the  status  of  the  mother  is 
in  some  respects  put  upon  the  same  plane  as  that  of  the  father  as 
regards  the  custody  of  their  infant  children,  but  when  they  are  rival 
claimants  (the  morality  and  fitness  of  the  father  not  being  in  doubt) 
the  paramount  right  of  the  father  is  as  it  was  at  common  law. 
Where  the  husband  has  done  no  wrong  and  is  able  and  willing  to  sup- 
port his  wife  and  child,  the  Court  will  not  take  away  from  him  the 
custody  of  the  child  merely  because  the  wife  prefers  to  live  away 
from  him. 

In  a case  where  the  parents  were  living  apart,  the  custody  of  an  infant 
only  two  and  a half  years  old  was  awarded  to  the  father. 

Review  of  the  authorities. 

Re  Mathieu  (1898),  29  O R.  546,  and  Re  Scarth  (1916),  35  O.L.R.  312, 
specially  referred  to. 

Application  by  the  father  of  Vera  May  Garwood,  an  infant 
two  and  a half  years  old,  for  an  order  for  delivery  of  the  child  to 
him  by  his  wife,  the  child’s  mother. 

The  application  was  first  made  to  a Judge  in  Chambers,  who 
ordered  that  it  should  stand  over  and  be  heard  and  disposed  of 
upon  oral  evidence  at  a sittings  for  trial. 

October  27.  Oral  evidence  was  accordingly  adduced  and  the 
application  heard  thereon,  by  Lennox,  J. 

R.  Honey  ford,  for  the  applicant. 

The  mother,  respondent,  did  not  appear  and  was  not  repre- 
sented. 

November  19.  Lennox,  J. : — The  infant,  a little  girl  about 
two  and  a half  years  old,  is  living  with  her  mother,  and  the  mother, 
who  is  voluntarily  living  apart  from  her  husband,  the  applicant 
and  father  of  the  child,  refuses  to  give  her  up. 

In  March  last  the  father  applied  to  a Judge  in  Chambers  for 
an  order  for  delivery  of  the  child  to  him,  and  when  the  motion 
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came  on  to  be  heard  Mr.  Justice  Middleton  ordered  “that  the 
application  stand  over  to  be  heard  and  disposed  of  upon  oral 
evidence  at  the  non- jury  sittings  at  Toronto,  at  such  time  as  may 
be  appointed  by  the  presiding  Judge/’ 

Pursuant  to  this  order,  I appointed  Saturday  the  27th  October, 
at  10.30  o’clock  in  the  forenoon,  to  take  oral  evidence  and  consider 
and  dispose  of  the  matters  to  me  referred ; the  respondent,  although 
duly  served  with  notice  of  the  hearing,  did  not  appear  in  person 
or  otherwise;  and  I,  therefore,  heard  the  evidence  adduced  upon 
behalf  of  the  applicant,  and  upon  this  evidence  and  the  state- 
ments and  admissions  of  the  respondent  upon  her  cross-examina- 
tion upon  her  affidavit  tiled,  I have  no  difficulty  in  arriving  at  what 
1 deem  to  be  the  proper  conclusions  of  fact.  It  is  sufficient  for 
the  present  to  say  that  the  husband  is,  and  has  been  during  the 
whole  period  of  the  separation,  ready,  willing,  anxious,  and  able  to 
afford  a comfortable  home  for  his  wife  according  to  their  station 
in  life,  and  has  frequently  requested  her  to  live  with  him.  I must 
find  as  a fact  that  the  respondent  is  not  justified  in  living  apart 
from  her  husband;  the  respondent  is  living  with  her  father  and 
mother,  and  has  always  lived  with  them,  I think,  since  her  marri- 
age. 

So  much  then  as  to  the  facts  and  surrounding  circumstances — 
all  simple  and  easy.  The  question  who,  in  the  circumstances  of 
this  case,  ought  to  have  the  custody  and  care  of  this  little  girl, 
literally  almost — as  well  as  legally — an  infant,  is  not,  however,  a 
question  to  be  decided  offhand  or  as  a matter  of  course ; this  and 
the  failure  of  the  mother  to  appear  have  imposed  upon  me  the 
duty  of  going  more  thoroughly  into  the  matter  and  examining 
decided  cases  and  the  opinions  of  eminent  writers  more  fully  and 
carefully  than  I otherwise  should  have  considered  it  necessary  to  do. 
I shall,  however,  refer  to  a few  only  of  the  long  array  of  relevant 
cases,  and  only  to  those  that  directly  deal  with  the  paramount  right 
of  the  father,  being  of  good  character  and  possessed  of  sufficient 
means  to  provide  for  them,  to  retain  or  obtain  possession  of  his 
infant  children  as  against  anybody,  and  to  determine  absolutely 
the  character  of  their  secular  and  religious  education,  and  to  one 
or  two  cases  in  which  the  supposed  modification  of  this  practically 
immemorial  right  has  been  directly  set  up  by  reason  of  the  Infants 
Act,  sec.  1,  first  enacted  in  this  Province  by  50  Viet.  ch.  21. 

In  In  re  Agar-Ellis  (1878),  10  Ch.  D.  49,  James,  L.J.,  at  p.  71, 
said:  “The  right  of  the  father  to  the  custody  and  control  of  his 
children  is  one  of  the  most  sacred  of  rights.  No  doubt,  the  law 
may  take  away  from  him  his  right  or  may  interfere  with  his 
exercise  of  it,  just  as  it  may  take  away  his  life  or  his  property  or 
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interfere  with  his  liberty,  but  it  must  be  for  some  sufficient  cause 
known  to  the  law.  He  may  have  forfeited  such  parental  right  by 
moral  misconduct  or  by  the  profession  of  immoral  or  irreligious 
opinions  deemed  to  unfit  him  to  have  the  charge  of  any  child  at 
all;  or  he  may  have  abdicated  such  right  by  a course  of  conduct 
which  would  make  a resumption  of  his  authority  capricious  and 
cruel  towards  the  children.  But,  in  the  absence  of  some  such  con- 
duct by  the  father  entailing  such  forfeiture  or  amounting  to  such 
abdication,  the  Court  has  never  yet  interfered  with  the  father’s 
legal  right.  It  is  a legal  right  with,  no  doubt,  a corresponding 
legal  duty;  but  the  breach  or  intended  breach  of  that  duty  must 
be  proved  by  legal  evidence  before  that  right  can  be  rightfully  inter- 
fered with.” 

Kay,  L.J.,  In  In  re  Newton , [1896]  1 Ch.  740,  at  p.  749,  quotes 
this  passage  from  the  judgment  of  Lord  Justice  James  as  the  law 
of  England,  and  in  In  re  Faulds  (1906),  12  0.  L.  R.  245,  Anglin, 
J.,  quoted  and  accepted  it  as  the  law  of  this  Province.  His  judg- 
ment was  unanimously  affirmed  upon  appeal  by  a Divisional  Court. 

In  In  re  Fynn  (1848),  2 DeG.  & Sm.  457,  at  pp.  474,  475,  Sir 
J.  L.  Knight  Bruce,  V.-C.,  referring  to  the  common  law  limitations 
upon  the  jurisdiction  of  the  Courts  to  interfere  with  a father’s 
control  of  his  infant  child,  said : “Before  this  jurisdiction  can  be 
called  into  action  between  them  it”  (the  Court)  “must  be  satisfied, 
not  only  that  it  has  means  of  acting  safely  and  efficiently,  but  also 
that  the  father  has  so  conducted  himself,  or  has  shewn  himself  to 
be  a person  of  such  a description,  or  is  placed  in  such  a position, 
as  to  render  it  not  merely  better  for  the  children,  but  essential  to 
their  safety  or  to  their  welfare,  in  some  very  serious  and  important 
respect,  that  his  rights  should  be  treated  as  lost  or  suspended — 
should  be  superseded  or  interfered  with.  If  the  word  ‘essential’ 
is  too  strong  an  expression,  it  is  not  much  too  strong.” 

In  Regina  v.  Gyngall , [1893]  2 Q.B.  232,  Lord  Esher,  referring 
to  the  judgment  in  the  Fynn  case,  said  (p.  242)  : “That  is  a clear 
statement  that  the  Court  must  exercise  this  jurisdiction  with  great 
care,  and  can  only  act”  (i.e.,  deprive  or  deny  the  father  his  prima 
facie  right  of  custody  and  control)  “when  it  is  shewn  that  either 
the  conduct  of  the  parent,  or  the  description  of  person  he  is,  or  the 
position  in  which  he  is  placed,  is  such  as  to  render  it  not  merely 
better,  but — I will  not  say  ‘essential,’  but — clearly  right  for  the 
welfare  of  the  child  in  some  very  serious  and  important  respect 
that  the  parent’s  rights  should  be  suspended  or  superseded.” 

Under  the  Infants  Act,  R.  S.  0.  1914,  ch.  153,  the  status  of 
the  mother  is,  in  some  respects  put  upon  the  same  plane  as  the 
status  of  the  father  as  regards  their  children,  but  when  they  are 
rival  claimants  (the  morality  and  fitness  of  the  father  not  being 
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in  doubt)  the  paramount  right  of  the  father  clearly  appears  to  be 
as  it  was  at  common  law. 

The  Children's  Protection  Act  of  Ontario,  R.S.O.  1914,  ch. 
231,  beneficently  provides  for  cases  where  “nobody  cares." 

In  Re  Mathieu  (1898),  29  0.  R.  546,  where  the  paramount  right 
of  the  father  was  the  issue,  the  language  of  James,  L.J.,  above  set 
out,  was  again  quoted  with  approval  by  Street,  J.,  in  delivering 
the  judgment  of  a Divisional  Court. 

In  Re  Wilhites  (1919),  45  0.  L.  R.  181,  185,  the  late  Mr. 
Justice  Clute,  in  language  very  pertinent  to  the  question  I have  to 
consider,  said:  “In  Re  Mathieu  ...  it  was  held  that  where  the 
husband  has  done  no  wrong  and  is  able  and  willing  to  support  his 
wife  and  child,  the  Court  will  not  take  away  from  him  the  custody 
of  his  infant  child  merely  because  the  wife  prefers  to  live  away 
from  him,  and  because  it  thinks  that  living  with  the  father  apart 
from  the  mother  will  be  less  beneficial  to  the  infant  than  living 
with  the  mother  apart  from  the  father." 

And  the  language  of  Street,  J.,  in  Re  Mathieu , above,  is  pecu- 
liarly apposite  to  this  motion,  both  as  to  the  facts  and  the  consid- 
erations which  should  guide  my  decision,  where  that  very  learned 
and  able  Judge,  29  0.  R.  at  p.  549,  says:  “There  is  no  reason  here, 
apart  from  the  mere  caprice  of  the  wife.,  why  the  child  should  not 
have  the  advantage  of  living  with  both  her  father  and  mother;  to 
do  so  would  be  far  better  for  her  than  to  live  with  either  her  father 
or  mother  alone,  and  it  must  be  the  aim  of  the  Court  not  to  lay 
down  a rule  which  will  encourage  the  separation  of  parents,  who 
ought  to  live  together  and  jointly  take  care  of  their  children." 

Our  Infants  Act  is,  I think,  in  effect  a transcript  of  the  Imperial 
Act  49  & 50  Viet.  ch.  27,  sec.  5,  originally  becoming  the  law  of  this 
Province  by  50  Viet.  ch.  21,  sec.  1.  There  is  similar  but  not  iden- 
tical legislation  in  the  Province  of  New  Brunswick,  and  it  was 
there  held  by  the  Supreme  Court  in  Rex  v.  Sharp  (1920),  55 
D.  L.  R.  626,  that  “in  determining  whether  the  custody  of  an 
infant  ought  to  be  given  to  the  mother  as  against  the  father  . . . 
the  Court  should  consider  (1)  the  paternal  right,  (2)  the  marital 
duty,  (3)  the  interest  of  the  child,  and  of  these  three  the  dominant 
consideration  is  the  welfare  of  the  infant,  which  is  not  to  be  meas- 
ured by  money  or  physical  comfort  only,  but  the  moral  and  religious 
welfare  is  also  to  be  considered"  (head-note).  This  reads  very 
well,  although,  having  regard  to  the  facts  recited  in  the  judgment, 
I have  not  been  quite  able  to  perceive  that  in  the  end  it  was  worked 
into  the  Iwarp  and  woof  of  the  order  made ; but  this  is  of  no  imme- 
diate consequence;  I refer  to  this  case  only  because  this  is  a line 
of  argument  frequently  urged  as  the  proper  interpretation  of  our 
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statute,  an  erroneous  interpretation  as  I think;  and,  by  way  of 
contrast,  to  emphasise  that  this  is  not  the  proper  interpretation  of 
our  statute  as  declared  by  our  Court  of  Appeal  in  Re  S earth  (1916), 
35  0.  L.  R.  312.  In  that  case  the  head-note — a satisfactory  epitome, 
I think,  of  the  conclusions  of  the  Court,  Maclaren,  J.A.,  dissenting 
— is  as  follows 

“The  provision  of  the  Infants  Act  with  regard  to  the  custody 
of  infants  ...  is  not,  in  so  far  as  it  expresses  concern  for  the 
welfare  of  the  infant,  intended  to  exalt  the  interest  of  the  infant 
into  one  of  paramount  importance.  Other  things,  such  as  the  con- 
duct of  the  parents,  being  equal,  when  it  happens  that  the  wishes 
of  the  parents  conflict,  the  Court  must  determine  which  is  to  have 
the  custody,  having  regard,  however,  to  the  father’s  practically 
immemorial  right  to  control,  unless  he  has  forfeited  the  right  by 
miconduct.  Where  a husband  has  done  no  wrong  and  is  able  and 
willing  to  support  his  wife  and  child,  the  Court  will  not  take  away 
from  him  the  custody  of  the  child  merely  because  the  wife  prefers 
to  live  away  from  him.” 

I made  the  order  appealed  from  in  the  Scarth  case.  In  that 
case,  as  in  this,  the  husband  and  wife  were  respectable  people — no 
suggestion  of  immorality  on  either  side.  In  that  case,  as  in  this, 
the  projection  of  the  wife’s  father  and  mother  into  the  life  of  the 
husband  and  wife  (and  there  is  a deplorable  multitude  of  similar 
cases)  was  the  sole  cause  of  the  trouble—' “the  caprice  of  the  wife,” 
as  expressed  by  Mr.  Justice  Street,  above  quoted.  If  a maiden 
is  not  in  some  degree  prepared  to  “forsake  father  and  mother,” 
and  adopt  her  husband’s  home  as  her  home,  she  had  better  remain 
a spinster,  or,  marrying,  be  prepared  to  submit  to  the  prima  facie 
paramount  right  of  her  husband  to  the  custody  and  control  of  their 
children,  if  any  there  are. 

The  husband  in  the  present  case  has,  I think,  honestly  endeav- 
oured to  persuade  his  wife  to  live  with  him;  they  have  had  no 
quarrels  in  which  the  wife  was  not  as  much  to  blame  as  the  hus- 
band, and  the  quarrels  they  had  were  in  the  early  days  of  their 
married  life ; they  would  not  be  likely  to  recur  if  they  were  working 
and  living  together  in  their  own  home  each  helping  and  being 
helped,  as  the  marriage  rite  clearly  implies.  She  admits  that  he 
worked  steadily  and  always  provided  for  her  support.  Even  if  the 
welfare  of  the  child  were  the  paramount  consideration,  I could 
not  upon  the  material  and  evidence  before  me  conclude  that  the 
custody  of  the  mother  would  be  best  for  the  child — a peculiarly 
speculative  and  hazardous  conclusion  of  fact  in  any  case;  it  might 
or  might  not  be  so — it  is  said  that  she  was  not  at  all  times  as 
thoughtful  for  its  comfort  as  she  should  have  been.  There  is 
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satisfactory  evidence  that  the  husband  is  in  a position  to  provide 

1923. 

a suitable  home  for  the  child,  and  that,  young  as  she  is,  she  will  be 
properly  looked  after.  He  has  the  means  to  pay  for  her  home  and 

Re 

Garwood. 

caretaking,  and  the  mother  has  not.  “ It  must  be  the  aim  of  the 
Court  not  to  lay  down  a rule  which  will  encourage  the  separation 
of  parents  who  ought  to  live  together  and  jointly  take  care  of  their 
children/5  This  being  so,  and  the  father  being  mentally,  morally, 
and  financially,  a fitting  guardian,  he  is,  prima  facie , and  upon 
the  authority  of  a long  line  of  firmly  established  cases,  the  best 
judge  as  to  the  best  interest  and  welfare  of  his  child ; and  the  Court 
does  not  substitute  its  opinion  for  his  judgment,  honestly  exercised, 
upon  hazy  conjectures  or  a mere  balance  of  possibilities,  or  even 
probabilities;  it  must  have  evidence,  direct  or  inferential,  of  mis- 
conduct or  unfitness,  and  “it  must  be  satisfied  that  it  has  the 
means  of  acting  safely  and  efficiently  before  it  will  deprive  him  of 
his  long-established  parental  right.55 

The  examination  of  the  respondent  and  all  documents  used 
upon  the  motion  in  Chambers  must  be  filed  as  exhibits.  The 
mother  must  be  allowed  to  see  her  child  from  time  to  time,  and  I 
will  hear  the  suggestions  of  counsel  as  to  when  and  how — subject 
to  this  there  will  be  an  order  declaring  that  the  applicant  is  entitled 
to  the  custody  and  control  of  the  infant  and  directing  that  she  be 
given  over  to  him  forthwith. 

1923. 

[ORDE,  J.] 

Nov.  30. 

Rex  v.  Hurt. 

Criminal  Law — Indictment  for  Endangering  Life  by  Omission  to  Per- 
form Duty — Absence  of  Physical  Consequences — Criminal  Code , 
sec.  21/1 — “ Danger .” 

* 

Section  247  of  the  Criminal  Code  attaches  no  criminal  responsibility 
to  the  mere  omission  without  lawful  excuse  to  perform  the  duty  of 
taking  reasonable  precautions  against  and  of  using  reasonable  care 
to  avoid  endangering  human  life:  to  entail  criminal  responsibility 
there  must  be  some  physical  consequences  resulting  from  such  omis- 
sion; the  danger  itself  is  not  a consequence  within  the  meaning  of 
the  section. 

Union  Colliery  Co.  v.  The  Queen  (1900),  31  Can.  S.C.R.  81,  and  Rex  v. 
Canadian  Allis-Chalmers  Ltd.  (1923),  54  O.L.R.  38,  referred  to. 

Trial  of  the  accused  upon  an  indictment  found  by  the  grand 
jury  at  the  assizes  held  at  Sandwich  in  the  autumn  of  1923. 

November  5.  The  defendant  was  tried  upon  the  indictment 
before  Orde,  J.,  and  a jury. 

G.  A.  Urquhart,  for  the  Crown. 

R.  L.  Braclcin,  1\.C.,  for  the  accused,  moved  to  quash  the  in- 
dictment. 
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November  30.  Orde,  J. : — At  the  Essex  county  assizes  held 
on  the  22nd  October,  1923,  the  following  indictment  was  found 
against  the  accused: — 

“ The  jurors  of  our  Lord  the  King  present  that  Bussell  Hurt, 
at  the  town  of  Sandwich,  in  the  county  of  Essex,  on  the  24th 
day  of  July,  1923,  was  guilty  of  an  indictable  offence  in  that  the 
said  Bussell  Hurt  had  then  and  there  under  his  charge  and  con- 
trol certain  inanimate  things,  to  wit,  a diving  apparatus,  the  said 
inanimate  things  being  such  that  they  might,  in  the  absence  of 
precaution  or  care,  endanger  human  life,  and  thereby  the  said 
Bussell  Hurt  became  and  was  under  a legal  duty  to  take  reasonable 
precautions  against  and  to  use  reasonable  care  to  avoid  such 
danger,  but  the  said  Bussell  Hurt  then  and  there  omitted  without 
lawful  excuse  to  perform  such  duty,  whereby  the  life  of  one 
Captain  Wellington  'Sphears  was  endangered.” 

When  arraigned,  the  accused  by  his  counsel  moved  to  quash 
the  indictment,  on  the  ground  that  it  disclosed  no  offence  known 
to  the  law.  I preferred  not  to  deal  with  the  point  at  this  stage, 
and  reserved  the  motion  for  further  argument  and  consideration 
until  later.  The  accused  thereupon  pleaded  “ not  guilty.” 

The  accused  was  a “ tender”  to  one  Wellington  Sphears,  a 
diver  of  many  years’  experience,  and  had  been  in  Sphears’s 
employment  for  11  years.  According  to  Sphears,  the  accused  was 
a first-class  tender  and  understood  his  duties  thoroughly.  It  is 
the  duty  of  the  tender  to  keep  the  “ air-line  ” and  the  “ life-line,” 
which  are  connected  with  the  diving  suit,  in  his  hands,  to  receive 
and  answer  certain  signals  from  below,  and,  according  to  the 
instructions  conveyed  thereby,  to  see  that  the  air-pump  increases 
or  diminishes  the  pressure  of  air  to  the  diver,  and  also  to  assist  the 
diver  when  ascending  from  below.  The  duties  of  the  tender  are 
such  that  any  neglect  of  them  may  cause  the  death  by  suffocation 
of  the  diver,  and  it  is  a matter  of  vital  import  to  the  diver  that  the 
man  at  the  air-pump  shall  not  be  obliged  to  leave  the  pump  until 
the  diver’s  helmet  or  head-piece  has  been  removed  or  the  face- 
plate has  been  unscrewed. 

On  the  occasion  in  question,  Sphears  was  working  from  his 
diving  scow,  upon  a sunken  tug,  at  a depth  of  from  12  to  22  feet 
of  water.  Upon  the  scow  were  the  accused  and  the  man  at  the 
pump.  After  being  down  for  some  time,  Sphears  found  himself 
becoming  exhausted,  and  signalled  that  he  intended  to  ascend. 
There  was  no  response,  and  he  found  that  the  life-line  which 
should  have  been  kept  taut  by  the  accused  had  become  slack. 
Sphears  then  made  for  the  ladder  and  got  to  the  surface,  with 
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his  head  and  shoulders  above  water.  When  emerging  from  the 
water,  the  great  weight  of  the  diving  suit  and  especially  of  the 
helmet  and  neck-piece  becomes  a dead  weight  upon  the  diver,  and 
it  is  one  of  the  duties  of  the  tender,  by  means  of  the  life-line  and 
otherwise,  to  assist  the  diver  farther  up  the  ladder  and  on  to  the 
deck  of  the  scow,  and  then  to  remove  his  helmet.  When  Sphears 
reached  the  surface  he  was  angry  or  irritated  at  the  failure  of 
the  accused  to  attend  to  his  duties,  and  he  struck  the  life-line 
with  a hatchet  he  had  been  carrying  while  working  on  the  wrecked 
tug  and  knocked  the  line  out  of  Hurt’s  hands.  Hurt  (whether 
because  he  was  annoyed  or  frightened  by  Sphears’s  action  was  not 
quite  clear)  immediately  picked  up  his  dinner-pail  and  walked 
off,  leaving  Sphears  to  get  to  the  deck  of  the  scow  as  best  he 
could.  Sphears  was  at  that  moment  undoubtedly  in  great  peril. 
The  pump-man  could  not  leave  the  air-pump,  and  unless  Sphears 
could  reach  the  deck  unaided  he  would  before  long  fall  back  into 
the  water,  with  the  consequent  risk  of  suffocation  or  death  from 
exhaustion.  He  succeeded  in  reaching  the  deck  of  the  scow,  and, 
by  handling  the  air-pump  himself,  kept  up  the  necessary  supply  of 
air  while  the  pump-man  removed  his  helmet. 

Sphears  asserted  that  as  a result  of  Hurt’s  neglect  he  was 
suffering  from  a disease,  peculiar  to  divers  and  others  who  work 
in  compressed  air  in  tunnels  and  caissons,  known  as  “ the  bends,” 
but  the  evidence  of  the  physician  called  by  the  Crown  disposed 
of  that  contention,  and  the  Crown  disclaimed  any  intention  of 
establishing  that  any  physical  consequences  to  Sphears  had  re- 
sulted from  Hurt’s  negligence  and  confined  its  case  to  the  danger 
in  which  Sphears  had  been  placed  as  a “ consequence  ” within 
the  meaning  of  sec.  247  of  the  Criminal  Code,  and  so  rendering 
Hurt  liable  to  indictment  thereunder. 

Section  247  of  the  Code  is  as  follows: — 

“ Every  one  who  has  in  his  charge  or  under  his  control  any- 
thing whatever,  whether  animate  or  inanimate,  or  who  erects, 
makes  or  maintains  anything  whatever  which,  in  the  absence  of 
precaution  or  care,  may  endanger  human  life,  is  under  a legal  duty 
to  take  reasonable  precautions  against,  and  use  reasonable  care  to 
avoid,  such  danger,  and  is  criminally  responsible  for  the  conse- 
quences of  omitting,  without  lawful  excuse,  to  perform  such  duty.” 

At  the  close  of  the  Crown’s  case,  counsel  for  the  accused 
renewed  his  motion  to  quash  the  indictment  and  also  moved  that 
1 should  direct  the  jury  that  there  was  no  evidence  upon  which 
they  could  convict  the  accused.  We  were  somewhat  handicapped 
upon  the  argument  of  these  motions  by  the  absence  of  a full 
report  of  the  judgment  of  the  Appellate  Division  in  Rex  v.  Canadian 
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Allis-Chadmers  Ltd.  (1923),  24  O.W.N.  236,*  in  which  I had 
taken  part,  bnt  I concluded  that  without  some  physical  consequence 
resulting  from  the  negligence  there  could  be  no  criminal  responsi- 
bility under  sec.  247,  and  I so  instructed  the  jurv,f  who  brought 

* Now  reported  54  O.L.R.  38. 

t The  learned  Judge’s  charge  was  as  follows:  — 

Gentlemen  of  the  jury:  There  has  been  a very  lengthy  argument 

between  counsel  for  the  Crown  and  counsel  for  the  prisoner  upon  a 
very  nice  question  of  law,  as  to  whether  or  not  this  indictment  dis- 
closes any  offence  known  to  the  law,  that  objection  having  been  taken 
at  the  opening  of  the  case.  The  evidence  on  behalf  of  the  Crown,  not 
having  disclosed  any  physical  consequence  to  Captain  Sphears  other 
than  the  danger  in  which  it  was  alleged  he  was  placed  by  the  alleged 
negligence  of  the  accused,  opens  up  another  subject  for  discussion  in 
this  way:  under  the  form  of  indictment  which  was  used  in  the  case 
of  Union  Colliery  Co.  v.  The  Queen,  decided  by  the  Supreme  Court  of 
Canada  about  25  years  ago  (1900),  31  Can.  S.C.R.  81,  there  was  an 
allegation  that  the  neglect  had  in  fact  resulted  in  the  death  of  several 
men.  If  in  the  present  case  there  had  been  evidence  that  some  physical 
consequence  had  ensued  to  Captain  Sphears  from  the  alleged  neglect, 
it  might  well  be  that  I could  have  amended  the  indictment,  and  I 
might  perhaps  have  taken  that  responsibility  (though  some  question 
might  be  raised  as  to  whether  my  power  would  go  that  far) ; but,  even 
on  the  assumption  that  the  indictment  had  set  forth,  as  a necessary 
ingredient  of  the  crime,  that  some  actual  physical  consequence  had 
resulted,  I would  have  to  hold,  and  I think  you  will  agree  with  me, 
that  there  was  no  evidence  at  all  upon  which  to  support  that  side  of 
the  Crown’s  case. 

The  question  is  one  involving  some  nice  considerations  of  law, 
especially  with  regard  to  certain  decisions,  including  one  in  which  I 
took  part  last  spring  in  the  Appellate  Division;  but  I have  come  to 
the  conclusion  that,  as  the  law  now  stands,  as  I understand  it,  even 
giving  to  the  judgment  of  the  Supreme  Court  in  the  Union  Colliery 
case  its  full  effect,  there  must  be  in  the  indictment  an  allegation,  an 
averment,  as  it  is  called,  of  some  physical  consequence  resulting  from 
the  alleged  negligent  act,  and  that  the  mere  placing  of  some  one  in 
danger,  or  the  endangering  of  his  life,  is  not  a “ consequence  ” as  the 
word  is  used  in  sec.  247  of  the  Code;  and,  if  it  is  necessary  that  the 
indictment  should  aver  that,  it  is  of  course  necessary  that  the  proof 
should  go  that  length  and  substantiate  the  averment.  If  there  were 
any  evidence  whatever  upon  which  a jury  could  find  that  there  had 
been  some  such  consequence,  then  it  would  not  be  within  my  power 
to  take  the  case  from  the  jury;  but,  holding  the  view  that  I do  as  to 
the  meaning  of  the  section,  I have  come  to  the  conclusion  that,  in  the 
absence  of  some  such  averment,  and  in  the  absence  of  proof  to  support 
it,  the  mere  fact  that  a man  neglects  his  duty  and  endangers  the  life 
of  some  other  person  does  not  create  a crime  within  the  meaning  of 
sec.  247  of  the  Code,  and  that  to  constitute  the  crime  there  must  be 
some  consequence  of  the  neglect. 

As  I put  it  during  the  course  of  the  argument  (and  I can  see  no 
distinction  between  the  two  cases,  although  Mr.  Urquhart  argued 
otherwise),  if  a taxi-driver  is  driving  me  at  an  excessive  rate  of  speed, 
say  40  or  50  miles  an  hour,  and  is  thereby  endangering  my  life,  yet  if 
he  takes  me  safely  to  my  destination  no  harm  has  been  done;  while 
he  may  be  guilty  of  a breach  of  the  Motor  Vehicles  Act,  he  is  not  guilty 
of  a crime  under  this  particular  section  of  the  Code.  If  the  car  is 
wrecked  and  I am  injured  or  killed,  then  he  is  liable  criminally  for  the 
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in  a verdict  of  “ not  guilty  ” accordingly.  Had  there  been  evi- 
dence of  any  physical  consequence,  it  might  have  been  possible 
either  to  amend  the  indictment  or  to  prefer  a new  indictment 
before  the  grand  jury;  but,  in  the  absence  of  any  such  evidence, 
the  case  squarely  presented  for  determination  the  question  dis- 
cussed in  the  Canadian  Allis-Chalmers  case,  namely,  whether  or 
not  the  mere  failure  “ to  take  precautions  against  and  use  reason- 
able care  to  avoid  ” danger  to  human  life  by  “one  who  has  in  his 
charge  or  under  his  control  ” something  which,  “in  the  absence 
of  precaution  or  care,  may  endanger  human  life,”  gives  rise  to 
any  criminal  responsibility  unless  some  physical  consequence  other 
than  the  mere  danger  itself  results  from  such  failure. 

The  question  seemed  of  sufficient  importance  to  warrant  a 
more  carefully  prepared  opinion  than  I was  able  to  deliver  at  the 
trial  without  the  full  report  of  the  judgment  in  the  Canadian  Allis- 
Chalmers  case  before  me.  Having  now  examined  the  judgments  in 
that  case,  I find  it  quite  clear  that  the  view  I expressed  when  in- 
structing the  jury  was  that  of  the  Appellate  Division,  and  that  sec. 
247  attaches  no  criminal  responsibility  to  the  mere  omission  without 
lawful  excuse  to  perform  the  duty  of  taking  reasonable  precautions 
against  and  of  using  reasonable  care  to  avoid  endangering  human 
life,  and  that  there  must  be  some  physical  consequences  resulting 
from  such  omission  to  entail  criminal  responsibility.  The  danger 
itself  is  not  a consequence  within  the  meaning  of  the  section. 

It  is  hardly  necessary  to  repeat  what  I said  in  the  Canadian 

consequence  of  his  neglect  to  perform  his  duty  to  keep  his  car  within 
a reasonable  speed.  Or,  as  I put  it  also  to  Mr.  Urquhart,  suppose  an 
engine-driver,  in  charge  of  a train  loaded  with  passengers,  passes  a 
stop-signal  and  runs  the  risk  of  collision  with  a train  leaving  the  next 
station  for  which  he  should  have  waited  upon  a siding,  but  the  trains 
are  stopped  in  time  and  nobody  is  hurt,  the  engine-driver  may  be 
guilty  of  a breach  of  some  law,  he  may  be  guilty  possibly  of  some  crime 
under  some  other  section  of  the  Code  which  has  to  do  with  engine- 
drivers,  or  the  running  of  trains,  but  he  is  not,  in  my  judgment,  guilty 
of  any  crime  under  this  particular  section,  because  there  have  been  no 
consequences  flowing  from  his  neglect  of  duty.  I do  not  regard  the 
mere  danger  or  peril  in  which  the  passengers  were  placed  as  a conse- 
quence. W;e  must  remember  that  in  dealing  with  questions  like  this 
we  are  not  dealing  with  the  abstract  question  whether  or  not  the  law 
ought  to  make  negligence  of  this  character  a crime.  The  question  is 
whether  or  not  the  Code  has  done  so;  and  I have  come  to  the  conclu- 
sion, not  without  some  doubt,  because  of  certain  judicial  decisions, 
that,  in  the  absence  of  some  actual  physical  result  flowing  from  the 
neglect  of  duty,  the  mere  peril  in  which  a person  is  placed  does  not 
itself  constitute  a “consequence,"  as  that  word  is  used  in  the  Code; 
and  that,  upon  the  evidence  as  presented  and  upon  the  indictment  as 
framed,  there  is  no  evidence  upon  which  you  as  a jury  can  find  the 
accused  guilty;  and,  acting  within  the  powers  which  are  conferred 
upon  me,  I consequently  direct  you  to  find  a verdict  of  “ not  guilty  " 
upon  the  indictment  in  its  present  form. 
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Allis-Ch aimers  case  as  to  the  insufficiency  of  an  indictment  which 
contains  no  averment  that  physical  consequences  have  resulted  from 
the  negligence  of  the  accused,  and  as  to  the  defects  in  the  indict- 
ment in  Rex  v.  Michigan  Central  Railroad  Co.  (1907),  17  Can. 
Grim.  Cas.  483,  which  is  given  in  Tremeear’s  Annotated  Criminal 
Code,  1919,  under  sec.  247,  as  an  example  to  be  followed. 

It  is  to  be  regretted  that  in  cases  like  this  the  right  of  the 
Crown  to  test  by  an  appeal  the  ruling  of  the  trial  Judge  upon  a 
question  of  law  has  been  taken  away  by  the  recent  amendments 
to  the  Criminal  Code. 


[LENNOX,  J.] 

Gardner  v.  City  of  Niagara  Falls. 

Municipal  Corporations — “ Officer  ” of  Corporation — City  Engineer — 

Appointment  and  Dismissal — Municipal  Act,  R.S.O.  191Jf,  ch.  192, 

sec.  2Jf6 — “ Pleasure  of  Council  ” — Action  for  Wrongful  Dismissal — 

Failure  of — Costs. 

A city  engineer  appointed  by  by-law  of  a city  council  is  an  officer  of 
the  city  corporation,  and  as  such  holds  office  during  the  pleasure  of 
the  council:  Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  246. 

An  action  for  damages  for  the  wrongful  dismissal  of  the  plaintiff,  by  a 
resolution  of  the  council  passed  on  the  25th  August,  1922,  without 
previous  notice  or  reason  for  dismissal  assigned,  from  the  office  of 
city  engineer,  to  which  he  had  been  appointed  for  the  year  1922  by 
by-law  passed  at  the  beginning  of  the  year,  was  dismissed,  but  with- 
out costs. 

History  of  the  legislation  and  review  of  the  authorities. 

Willson  v.  Corporation  of  York  (1881),  46  U.C.R.  289,  and  Hellems  v. 
City  of  St.  Catharines  (1894),  25  O.R.  593,  followed. 

An  action  for  damages  for  the  wrongful  dismissal  of  the  plain- 
tiff from  the  service  of  the  defendants. 

December  5.  The  action  was  tried  by  Lennox,  J.,  without  a 
jury,  at  Welland. 

W.  M.  German,  K.C.,  for  the  plaintiff. 

F.  C.  McBurney,  for  the  defendants. 

December  6.  Lennox,  J. : — In  1922  the  defendant  corporation, 
by  by-laws  1067  and  1068  of  their  municipal  council,  engaged  the 
plaintiff,  a civil  engineer,  as  their  engineer  for  the  year  1922. 
These  were  the  ordinary  New  Year  by-laws  appointing  officers  for 
the  municipal  year.  On  the  25th  August,  1922,  by  resolution  of  the 
council,  he  was  dismissed,  without  any  reason  being  assigned  by 
the  council  for  the  dismissal.  The  action  is  brought  to  recover 
damages  for  wrongful  dismissal,  the  plaintiff  claiming  $1,666.50. 

The  action  was  tried  at  Welland  yesterday.  In  addition  to 
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formal  proof,  the  plaintiff  gave  evidence  pointing  to  the  loss  sus- 
tained. I have  no  doubt  that  the  plaintiff  was  inconvenienced 
and  sustained  actual  loss. 

The  defendants  did  not  call  any  witnesses,  nor  did  counsel  for 
the  defence  suggest  any  reason  for  the  dismissal— he  put  the 
defence  squarely  upon  the  provisions  of  the  Municipal  Act,  R.S.O. 
1914,  ch.  192,  sec.  246 : “All  officers  appointed  by  a council  shall 
hold  office  during  the  pleasure  of  the  council.”  This  section  is 
not  new.  In  slightly  different  form  it  has  been  in  our  Municipal 
Acts  for  a great  many  years,  and  judicial  interpretation  of  its 
meaning  and  effect  has.  been  frequently  declared. 

Mr.  German,  however,  urged  that  the  plaintiff  was  not  “ an 
officer  ” of  the  municipal  council  or  corporation,  and  referred  me  to 
Speakman  v.  City  of  Calgary  (1908*),  1 A.L.R.  454,  9 W.L.R.  264 — 
the  case  of  a city  engineer  and  the  judgment  of  an  appellate  court. 
The  sole  ground  of  the  decision,  as  I understood  the  judgment 
from  extracts  read  by  Mr.  German,  was  that  the  city  engineer 
was  not  “ an  officer,”  and  perhaps  he  was  not,  within  the  meaning 
of  the  enactments  the  Alberta  Court  was  then  dealing  with.  An 
obvious,  and,  I think,  not  too  captious,  answer  is,  that  in  this  case 
the  by-laws  in  question  were  for  the  purpose  of  appointing  “ city 
officers  ” and  fixing  their  salaries,  including  the  plaintiff,  and  for 
no  other  purpose ; and,  if  the  plaintiff  was  not  “ an  officer,”  he 
was  not  appointed  at  all. 

So  far  as  my  own  judgment  is  concerned,  that  the  plaintiff  was 
not  an  officer  of  the  defendant  corporation  within  the  meaning 
of  secs.  246,  398,  para,  29,  and  406,  para.  13,  of  our  Act,  is  not 
open  to  argument.  I may  not  have  an  opportunity  of  examining 
the  Alberta  case  for  some  time,  and,  seeing  that  there  is  a wealth 
of  authority  in  this  Province  which  I must  in  any  event  follow,  I 
will  not  defer  my  judgment  to  look  into  the  Alberta  case.  When 
the  circumstances  giving  rise  to  Willson  v.  Corporation  of  York 
(1881),  46  U.C.R.  289,  occurred,  the  provision  of  the  Municipal 
Act  relating  to  the  tenure  of  office  of  officers  of  a municipal  cor- 
poration read:  “All  officers  appointed  by  the  council  shall  hold 
office  until  removed  by  the  council.”  Referring  to  this  provision, 
Armour,  J.,  delivering  the  judgment  of  the  Court,  at  p.  299,  said: 
“ The  effect  of  this  is,  that  all  such  officers  hold  their  offices  during 
the  pleasure  of  the  council,  and  may  be  removed  by  the  council  at 
any  time  without  any  notice  of  such  intended  removal,  and  without 
any  cause  being  shewn  for  such  removal,  and  without  'the  council 
thereby  incurring  any  liability  to  such  officers  for  such  removal. 
There  is  no  hardship  in  this,  for  such  officers  accept  their  offices 
upon  these  terms;  . . . This  case  cannot  be  distinguished 
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on  principle  from  that  of  Hickey  v.  Corporation  of  Renfrew 
(1870),  20  U.C.C.P.  429,  which  we  follow  and  approve  of .” 

This  judgment  was  concurred  in  by  Hagarty,  C.J.,  and  Cam- 
eron, J. 

Hellems  v.  City  of  St.  Catharines  (1894),  25  O.R.  583,  was 
tried  in  1894  by  Mr.  Justice  Rose,  who  entered  judgment  for  the 
defendants,  the  Act  being  the  same  then  as  when  Willson  v.  Cor- 
poration of  York  was  decided.  Upon  appeal  by  the  plaintiff,  the 
Court,  composed  of  Galt,  C.J.,  and  MacMahon,  J.,  held  that  the 
effect  of  sec.  279  of  the  Consolidated  Municipal  Act,  1892,  55 
Viet,  ch  42  (0.),  which  enacts  that  officers  appointed  by  a munic- 
ipal council  shall  hold  office  until  removed  by  the  council,  is  that 
all  such  officers  hold  office  during  the  pleasure  of  the  council,  and 
may  be  removed  at  any  time  without  notice  or  cause  shewn  therefor, 
and  without  the  council  incurring  any  liability  thereby.  At  p.  586 
Galt,  O.J.,  delivering  the  judgment  of  the  Court,  said : “ The 
learned  Judge  at  the  trial  held  that  under  the  provisions  of  the 
Consolidated  Municipal  Act,  55  Viet.  ch.  42,  sec.  79,  the  corpora- 
tion had  the  right  at  any  time  to  dismiss  any  officer  appointed  by 
the  council.  The  words  of  the  section  are:  ‘All  officers  appointed 
by  a council  shall  hold  office  until  removed  by  the  council/  I quite 
concur  in  the  opinion  expressed  by  my  brother  Rose.”  I think 
Hickey  v.  Corporation  of  Renfrew , above,  is  at  least  argumenta- 
tively distinguishable. 

Dams  v.  City  of  Montreal  (1897),  27  Can.  S.C.R.  539,  is  not, 
and,  in  addition  to  affording  direct  authority  as  to  the  powers  of 
a municipal  body  to  dismiss  its  officers  “ at  pleasure,”  under  an 
Act  to  all  intents  the  same  as  ours,  incidentally  affords  an  authori- 
tative recognition  that  the  plaintiff  here  is  to  be  regarded  as  a 
municipal  officer.  The  plaintiff,  as  here,  was  an  engineer,  and,  as 
such,  was  engaged  as  superintendent  of  the  waterworks  in  the  city 
of  Montreal,  and  was  summarily  dismissed.  A contention  was 
set  up  that  there  was  a difference  between  the  English  and  French 
versions  of  the  Act.  Taschereau,  J.,  who  delivered  the  judgment 
of  the  Court,  held  that  there  was  no  difference.  At  pp.  543,  544, 
the  learned  Judge  said : “ The  answer  of  the  respondent  to  these 
allegations  consists  in  stating  . . . that  by  52  Viet,  ch  79, 

sec.  79,  the  council  may  appoint  such  officers  as  it  may  think 
necessary  to  carry  into  execution  the  powers  vested  in  it  by  the 
said  Act”  (referring  to  the  statutory  charter),  “and  may  pre- 
scribe and  regulate  by  by-law  the  duties  of  such  officers  respectively, 
and  at  its  pleasure  remove  any  such  officer  and  appoint  another  in 
his  place;  that  this  privilege  of  nominating  and  dismissing  officers 
is  absolute.  . . . The  plaintiff's  appeal  must  in  my  opinion 
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be  dismissed  . . . When  the  Legislature  empowered  the  cor- 

poration to  remove  its  officers  at  pleasure,  it  must  have  intended  to 
vest  it  with  the  power  claimed  by  it  in  this  case.  The  statute 
would  otherwise  have  no  meaning.” 

Section  279  of  the  Consolidated  Municipal  Act,  1892,  as  above 
set  out,  was  continued  down  to  and  included  in  the  Consolidated 
Municipal  Act  of  1903,  3 Edw.  VII.  ch.  19,  sec.  321.  When, 
however,  the  Legislature,  in  preparation  for  the  revision  of  1914, 
passed  the  Municipal  Institutions  Act  in  1913,  3 & 4 Geo.  V.  ch.  43, 
sec.  321  of  3 Edw.  VII.  ch.  19  was  amended  so  as  to  read:  “All 
officers  appointed  by  a council  shall  hold  office  during  the  pleasure 
of  the  council”  (sec.  246),  which  is  as  it  now  appears  in  the 
Municipal  Act,  R.S.O.  1914,  ch.  192,  sec.  246.  Adopting,  in  this 
way,  without  the  alteration  of  a word,  the  meaning  assigned  to  the 
earlier  Act  by  Armour,  J.,  speaking  for  the  Court  in  the  King’s 
Bench,  in  Willson  v.  Corporation  of  Yorh , above,  and  followed  in 
Hellems  v.  City  of  St.  Catharines , above,  in  the  Common  Pleas 
Divisional  Court,  the  effect  is  the  same  as  if  these  cases  had  been 
decided  after  the  enactment  of  sec.  321  of  3 & 4 Geo.  V.  ch.  43,  or 
directly  under  the  provision  of  sec.  246,  relied  upon  by  the  defen- 
dant corporation. 

The  plaintiff  must  fail.  There  is  the  question  of  costs.  The 
decisions,  as  I have  pointed  out,  emphatically  declare  that  the 
council  is  not  bound  at  the  time  of  dismissal  or  at  any  time  to 
assign  a reason  or  justification  therefor,  but  that  does  not  imply 
that  they  ought  not  to  satisfy  the  conscience  of  the  Court,  if  they 
can,  that  their  action  was  not  harsh,  arbitrary,  or  unfair.  To 
push  the  provisions  of  the  Act  too  far  is  to  compel  municipalities, 
in  the  end,  to  pay  higher  salaries  than  they  otherwise  would  to 
secure  the  services  of  competent  men.  The  plaintiff  was  in  the 
service  of  the  municipality  in  1921,  and  there  is  no  suggestion 
that  in  1922  he  was  found  incompetent  or  neglectful  or  indifferent 
in  the  discharge  of  his  duties.  The  engagement  involved  the 
abandonment  of  his  private  practice  and  disorganisation  and  loss 
of  connections,  in  any  case;  and  dismissal,  without  a moment’s 
warning,  necessarily  resulted  in  further  loss.  I do  not  think  it  is 
a case  for  costs.  There  will  be  judgment  dismissing  the  action 
without  costs. 

The  plaintiff  alleges  in  his  statement  of  claim  that  he  was 
wrongfully  dismissed  on  the  1st  August,  1922,  and  the  defendants 
admit  that  they  dismissed  him.  The  plaintiff  put  in  the  resolution 
as  part  of  his  case;  and,  whether  the  resolution  was  per  se  dis- 
missal or  not,  he  acted  upon  it.  The  question  as  to  whether  a 
resolution  was  sufficient  was  not  raised  at  the  trial,  and  I have 
not  considered  it. 
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[IN  CHAMBERS.] 

Re  Bigras. 

Infants — Custody — Children’s  Aid  Society — Transfer  of  Guardianship 
to — Direction  as  to  Religious  Faith  in  which  Children  to  be 
Brought  up  — Paramount  Right  of  Father — Children’s  Protection 
Act  of  Ontario,  R.S.O.  1914,  ch.  231,  secs.  2(1)  (h) , 9(2),  28(1), 
28a. (1)  (6  Geo.  V.  ch.  53,  sec.  4) — Infants  Act,  R.S.O.  1924,  ch.  153, 
sec.  36. 

In  December,  1922,  B.  executed  an  instrument  under  seal,  called  a 
“ transfer  of  guardianship,”  committing  his  four  infant  children  to 
the  care,  guardianship,  and  control  of  a children’s  aid  society,  and 
constituting  the  society  their  guardian  during  minority.  The 
instrument  contained  ai  clause  by  which  B.  purported  to  direct  that 
the  infants  should  be  placed  in  a good  and  approved  family  home  and 
brought  up  in  the  tenets  of  the  Protestant  faith.  B.  was  a Roman 
Catholic,  as  had  been  his  wife,  then  deceased;  but  he  was  in  poor 
circumstances,  and  was  led  to  believe  that  he  could  not  obtain  the 
services  of  the  society  unless  he  agreed  that  his  children  should  be 
brought  up  as  Protestants.  An  order  of  commitment  followed,  and 
it  also  contained  the  Protestant  clause.  The  children  were  placed 
by  the  society  in  Protestant  foster-homes.  In  1923  B.  applied  for  an 
order  directing  that  the  children  be  placed  in  Roman  Catholic  foster- 
homes:— 

Held,  that  this  was  the  father’s  right  at  common  law,  preserved  by  the 
Children’s  Protection  Act  of  Ontario  and  the  Infants  Act;  and  an 
order  was  made  accordingly,  upon  terms  that  B.  should  pay  to  the 
foster-parents  certain  sums  in  part  repayment  of  their  outlay  upon 
the  children. 

Re  Faulds  (1906),  12  O.L.R.  245,  followed. 

Application  by  Adolph  Bigras,  the  father  of  the  infants  Noel, 
Albert,  Manuel,  and  Rene  Bigras,  for  an  order  changing  their 
custody. 

The  application  was  heard  as  in  Chambers  at  a sittings  of  the 
Weekly  Court,  Ottawa. 

W.  L.  Scott,  K.C.,  for  the  applicant. 

J.  A.  Ritchie , K.C.,  for  the  Children’s  Aid  Society  of  Prescott 
and  Russell  Counties. 

December  6.  Lennox,  J. : — By  arrangement  between  counsel, 
and  to  save  expense,  a writ  of  habeas  corpus  was  not  issued,  and 
the  infants,  hereafter  referred  to  as  children,  were  not  in  Court. 
Noel  will  be  14  next  December;  Albert  was  11  last  March;  Manuel 
was  10  last  May;  and  Rene  was  8 last  April. 

No  question  has  arisen  as  to  Rene,  but  he  is  included  in  the 
application  and  will  be  embraced  in  the  order. 

The  mother  was  a Roman  Catholic,  and  died  about  three  years 
ago.  On  the  30th  December,  1922,  Adolph  Bigras,  the  applicant 
and  father  of  the  children,  executed  an  instrument  under  seal, 
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called  a “ transfer  of  guardianship/’  committing  the  children  above 
named  “ to  the  care,  guardianship,  and  control  of  the  Children’s 
Aid  Society  of  Prescott  and  Russell  Counties,”  purporting  to 
release  to  the  society  all  his  control  over  them,  and  constituting 
the  society  their  guardian  during  minority.  The  instrument  recites 
that  he  does  this  voluntarily  and  of  his  own  free  will  and  accord. 
The  “ transfer  of  guardianship  ” is  accepted  on  behalf  of  the 
Children’s  Aid  Society  by  the  Rev.  P.  A.  MacEwan,  local  inspector 
of  the  Children’s  Aid  Society.  I would  be  doing  him  an  injustice 
if  I interpreted  literally  his  expression,  “ I happen  to  be  & Baptist.” 

The  instrument  of  transfer  contains  this  clause : “ I direct  that 
the  said  children  shall  be  placed  in  a good  and  approved  family 
home  where  they  shall  be  treated  kindly,  brought  up  in  the 
tenets  of  the  Protestant  faith,  shall  be  taught  habits  of  truthful- 
ness,” etc.  An  order  of  commitment  followed,  and  it  embodies 
the  provision  above  set  out  as  to  the  religious  education  or  training 
of  the  children.  The  children,  other  than  the  last  named,  have 
been  placed  by  the  society  in  Protestant  foster-homes.  It  is  con- 
ceded that  they  are  well  provided  for,  by  respectable  Protestant 
families,  and  are  apparently  comfortable  and  happy. 

I have  a letter  of  the  10th  instant  (I  think  I had  one  before) 
from  Mr.  MacEwan,  which  he  should  not  have  written.  Amongst 
other  things  he  says : “ The  parties  who  have  given  adoption  to 
the  boys  do  not  now  wish  to  part  with  them,  nor  do  the  boys 
wish  to  leave  them.  It  would  be  unfortunate  to  disturb  present 
relations.” 

Proselytising  is  no  part  of  the  duty  of  an  officer  of  a Children’s 
Aid  Society.  He  should  have  been  content  with  giving  evidence  at 
the  hearing.  I intimated  to  counsel,  by  letter,  that,  if  the  foster- 
parents  are  disappointed  in  what  they  probably  regarded  as  a per- 
manent arrangement,  they  should  be  paid  some  reasonable  and 
moderate  sum  for  expenditure  for  clothing  and  the  like,  of  which 
they  would  not  get  the  benefit,  and  suggested  that  counsel  tenta- 
tively agree  on  the  amount.  Mr.  MacEwan  appears  to  have  got  track 
of  this  in  some  way,  and  accordingly  argued  the  propriety  of 
exacting  payment  of  a little  bill  of  Mr.  Lefebre — to  whom  I shall 
presently  refer  as  a witness — for  $188.20.  Writing  Mr.  MacEwan, 
this  gentleman  says : “ I take  pleasure  in  forwarding  you  a copy 
of  our  claim  for  the  four  Bigras  boys,  13  days  $6.  $78,”  etc.  I 
should  think  he  would,  and  pleasure,  too,  in  any  order  conditioned 
upon  payment  of  the  total  claim;  and  a few  such  claims  allowed, 
as  my  correspondent  suggests,  would  be  well  calculated  to  prevent 
any  disturbance  of  “ present  relations.”  And  this,  unfortunately, 
is  not  all.  As  supplementary  evidence,  and  to  contradict  and  offset 
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the  sworn  testimony  of  the  applicant,  Mr.  MacEwan  encloses  a 
letter  from  Mr.  W.  T.  Erskine,  J.P.,  in  reply  to  Mr.  MacEwan’s 
letter,  written  after  the  motion  had  been  launched,  and  in  his 
possession,  actually  or  impliedly,  when  the  motion  was  heard, 
although  not  referred  to  at  that  time.  Contrary  to  the  common 
adage,  “ second  thoughts  ” are  not  always  best.  As  appeared  upon 
the  return  of  the  motion,  Mr.  MacEwan  was  somewhat  in  evi- 
dence— though  I did  not  then  think  unduly  so — when  the  change 
of  custody  was  brought  about,  and  upon  the  argument  I expressed 
the  opinion  that  the  society  acted  in  good  faith,  and  it  is  undoubt- 
edly a fact  that  as  a body  the  society  has  done  and  is  doing  a work 
of  incalculable  value  to  the  Province;  but  it  can  act  only  through 
agents,  and  I regret  that,  as  concerning  this  branch  or  county  com- 
mittee, I cannot  now,  in  view  of  the  matters  just  referred  to, 
confidently  reiterate  that  opinion,  although  it  is  quite  possible 
that  it  did. 

The  society,  as  a society,  has  not  strenuously  opposed  this  appli- 
cation. The  decision  turns  upon  the  effect,  if  any,  to  be  given  to 
the  clause  as  to  the  religious  training  or  education  of  the  children; 
and  whether  this  should  'be  enforced  contrary  to  the  father’s  wishes 
depends  upon  all  the  facts  and  circumstances  immediately  preced- 
ing the  commitment.  He  is  not  asking  to  take  the  children  out  of 
the  guardianship  and  legal  custody  of  the  Children’s  Aid  Society; 
he  is  only  asking  for  an  order  directing  that  the  children  be 
placed  in  Roman  Catholic  foster-homes  as  the  Act  provides,  in 
order  that  they  shall  be  instructed  in  the  religion  of  their 
father  and  mother,  the  religious  faith  in  which  they  were  born 
and  have  hitherto  been  educated,  and  in  the  meantime,  until 
they  are  of  an  age  knowingly  and  deliberately  to  decide  for 
themselves,  that  they  shall  have  the  ministrations  of  the  church 
in  which  the  three  boys  are  already  placed  (according  to  the  evi- 
dence of  Exalia  Bigras),  and  to  which  Noel  and  Albert  at  all 
events,  I presume,  canonically  belong,  they  having  made  their 
first  communion.  However,  be  this  as  it  may,  the  religion  of  the 
father  is  the  religion  of  his  infant  children;  if  this  father  is  a 
Roman  Catholic,  his  children  are,  for  the  time  being,  legally 
Roman  Catholics  the  provision  as  to  how  they  are  to  be  “ placed  ” 
or  “ brought  up,”  whether  binding  upon  the  father  or  not,  to  the 
contrary,  notwithstanding. 

Upon  the  evidence  I am  thoroughly  convinced  that  the  appli- 
cant is  and  has  always  been  a Roman  Catholic,  and  the  contention 
to  the  contrary  is  wholly  unfounded.  Granted  that  the  foster- 
homes selected  are  in  all  other  respects  satisfactory,  and  assuming, 
without  deciding,  that  these  are  “ neglected  children  ” within  the 
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meaning  of  sec.  2(1)  (h)  of  the  Children's  Protection  Act  of 
Ontario,  R.S.O.  1914,  ch.  231,  nevertheless  there  is  no  discretionary 
power  whatever  vested  in  anybody  as  to  the  religions  character 
of  the  foster-home  of  a Protestant  or  Roman  Catholic  child ; and, 
so  far  as  I am  aware,  there  is  only  one  instance  in  which  the 
statute  recognises  or  sanctions  any  modification  of  the  Legisla- 
ture's clearly  defined  policy — a statutory  recognition  and  adoption 
of  the  common  law.  By  sec.  28a. (1),  as  enacted  in  1916  by  6 
Geo.  Y.  ch.  53,  sec.  4,  “for  the  purpose  of  this  Act , a child  shall 
be  deemed  to  be  a Protestant  child  if  its  father  is  a Protestant,  and 
a child  shall  be  deemed  to  be  a Roman  Catholic  child  if  its  father 
is  a Roman  Catholic,  unless  it  is  shewn  that  an  agreement  had 
been  entered  into  in  writing,  signed  by  the  parents,  that  the  child 
should  be  brought  up  in  the  faith  of  its  mother,  and  that  faith  is 
not  the  faith  of  its  father."  The  exception  provided  for  here  does 
not  apply,  for  there  was  no  agreement  between  the  parents,  and 
the  mother  and  father  were  of  one  faith. 

And  the  functions,  duties,  and  jurisdiction  of  the  Children's 
Aid  Society  are  specific,  limited,  and  purely  statutory;  nego- 
tiating, or  bargaining,  or  contracting  with  parents  is  not  sanc- 
tioned or  contemplated — provision  is  not  made  for  lazy  and  indif- 
ferent parents  to  throw  the  responsibilities  of  parentage  upon  the 
State,  by  bargaining  with  the  society  as  to  religious  education  or 
otherwise;  the  sphere  of  its  action,  and  the  duty  of  spontaneous 
action,  by  the  Children's  Aid  Society,  within  its  sphere,  and 
solely  by  virtue  and  under  the  provisions  of  the  Act,  are  alike 
unmistakably  provided  for ; and  the  result  is  that,  in  cases  within 
the  Act,  the  society  must  function,  and,  functioning,  be  guided 
solely  by  the  provisions  of  the  Act,  without  reference  to  whether 
the  father  consents  to  or  opposes  what  is  done;  and,  if  the  case 
does  not  fall  within  the  Act,  the  society,  whether  with  or  without 
the  parents'  consent,  has  no  jurisdiction  to  do  anything  whatever. 

The  religious  faith  of  the  father  is  a question  of  fact,  and  the 
ascertainment  of  this  question  is  almost  an  initial  proceeding 
under  the  Act,  sec.  9,  subsec.  2.  The  applicant’s  father  and  Le- 
febre,  the  most  active  parties  in  bringing  about  this  blunder,  both 
thoroughly  well  knew  that  the  father  of  the  children  was  born 
and  was  still  a Roman  Catholic,  and  desired  to  have  his  children 
Roman  Catholics.  If  evidence  was  taken  by  the  Police  Magistrate 
under  sec.  9,  it  has  not  been  put  in,  although  the  order  of  com- 
mitment is  on  file — Mr.  Lefebre  and  Mr.  MacEwan  attended. 


As  a matter  of  record  it  would  be  quite  proper,  and  advisable 
I should  say.  when  it  is  possible,  to  have  the  father  declare  his 
religious  faith  in  writing  over  his  signature.  As  a matter  of 
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record  it  would  be  proper  and  perhaps  advisable,  where  it  can  be 
obtained,  although  the  action  of  the  society  is  in  no  way  dependent 
upon  it,  to  have  the  consent  of  the  father  to  the  taking  over  and 
guardianship  of  the  children,  under  the  provisions  of  the  Act. 

And  the  Legislature  has  fortunately  stated  its  intention  in  un- 
mistakable language;  the  clearly  expressed  intention  is  the  law; 
and  no  private  or  semi-private  convention  or  contract  or  consent 
or  direction  can  override  or  change  or  modify  it.  “ Notwithstand- 
ing anything  in  this  Act,  no  Protestant  child  shall  be  committed 
to  the  care  of  a Roman  Catholic  children’s  aid  society  or  institution, 
nor  shall  a Roman  Catholic  child  be  committed  to  a Protestant 
children’s  aid  society  or  institution ; and  in  like  manner  no 
Protestant  child  shall  be  placed  out  in  any  Roman  Catholic  family 
as  its  foster-home,  nor  shall  a Roman  Catholic  child  be  placed  out 
in  any  Protestant  family  as  its  foster-home:”  sec.  28,  subsec.  1. 

The  facts  ascertained,  the  statute  operates  automatically,  and, 
in  the  face  of  a provision  so  plainly  and  pointedly  inhibitive,  and 
impliedly  mandatory  as  well,  I cannot  escape  from  the  conclusion 
that  the  action  of  this  local  branch  of  the  Children’s  Aid  Society, 
in  obtaining  and  acting  upon  the  alleged  agreement,  was  not  only 
beyond  its  jurisdiction,  but  was  distinctly  contrary  to  the  policy 
and  clearly  expressed  intention  of  the  Legislature,  and,  if  allowed, 
would  be  subversive  of  the  fundamental  principles  of  the  Chil- 
dren’s Protection  Act  and  a denial  of  the  common  law  rights  of 
the  father  as  well. 


Lennox,  J. 
1923. 
Re 

Bigras. 


This  in  itself,  of  course,  affords  ample  ground  for  making  the 
order,  but  it  is  not  the  basis  upon  which  the  motion  was  argued, 
and  it  is  right  that  I should  deal  with  the  phase  of  the  case  so 
ably  argued  by  Mr.  Scott,  principally  turning  upon  questions  of 
fact.  I have  already  incidentally  touched  upon  some  of  the  rele- 
vant facts  and  circumstances,  and  I have  dwelt  upon  the  con- 
struction of  the  Act  on  account  of  its  importance  as  affecting  the 
public  interest;  and  not  too  long,  perhaps,  seeing  that  upon  the 
judicious  and  absolutely  unbiassed  observance  of  its  provisions  the 
continued  success  of  this  singularly  well-conceived  and  provident 
statute  depends. 

What  I have  already  said  makes  it  unnecessary  to  discuss  the 
dominant  right  of  a father  at  common  law  as  fully  as  I otherwise 
would  have  done.  The  cases  are  almost  innumerable,  and  the  para- 
mount right  of  the  father,  as  a rule,  to  retain  or  obtain  the  custody 
of  his  infant  children,  and  control  their  education,  religious  and 
secular,  has  been  recognised  by  the  Courts  from  time  almost  imme- 
morial. I dealt  with  this  recently  in  Re  Garwood  (1923),  ante  43, 
the  case  of  a child  only  two  and  a half  years  old,  and  I gave  the 
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custody  to  the  father,  as  against  the  mother,  although  there  was 
no  morally  improper  conduct  attributable  to  her.  A number  of 
the  leading  cases  are  collected  in  that  judgment.  As  regards  the 
law  affecting  this  case,  it  will  be  sufficient  to  refer  to  Re  Faulds 
(1906),  12  O.L.R.  245  (Divisional  Court),  affirming  the  judgment 
of  Anglin,  J.,  where  most  of  the  leading  authorities  are  collected 
and  discussed,  and,  if  I may  say  so  with  very  great  respect,  the 
most  illuminating  and  convincing  judgment  I have  come  upon  as 
to  the  right  of  a father  to  insist  that  his  religion  shall  be  the 
religion  of  his  children  until  they  are  of  an  age  to  decide  for 
themselves.  And  the  Legislature  has,  I think,  always  been  careful 
to  recognise  this  sacred  right — for  instance,  in  the  Infants  Act, 
R.S.O.  1914,  ch.  153,  sec.  36:  “ Nothing  in  this  Act  shall  change 
the  law  as  to  the  authority  of  the  father  in  respect  to  the  religious 
faith  in  which  his  child  shall  be  educated.” 


It  was  mentioned  that  one  of  the  applicant’s  daughters  may 
come  back  to  her  father,  and  they  together  provide  a home  for 
these  children,  but  there  is  nothing  definite  as  to  this,  and  I am 
asked  to  make  such  order  as  I think  ought  to  be  made,  without 
reference  to  the  re-establishment  of  a home. 

I took  viva  voce  evidence,  and  I have  no  doubt  as  to  the  main 
facts.  The  father,  as  I have  said,  is  a Roman  Catholic,  and  he 
did  not  at  any  time  determine,  as  a matter  of  choice,  that  his 
children  should  be  brought  up  as  Protestants.  He  is  a decidedly 
illiterate  man,  and  the  circumstance  that  he  does  not  speak  or 
understand  the  English  language  was  a contributory  factor  in  the 
blunder  he  committed.  He  was  in  poverty,  he  could  not  even 
supply  his  children  with  necessary  food,  and,  having  to  work  for 
a living,  he  could  not  even  keep  his  children  off  the  street.  He 
says  he  applied  to  his  own  church  people  for  help  in  securing  a 
home  for  his  children  and  failed.  He  was  "at  the  end  of  the 
way,”  helpless  and  hopeless.  In  this  situation  he  applied  to  his 
father  and  Arthur  N.  Lefebre,  a cousin,  for  advice,  and  he  was 
advised  that  there  was  a way  out,  namely,  to  give  the  children 
into  the  care  of  a Protestant  society  to  be  brought  up  as  Protes- 
tants. He  was  made  to  understand,  and  he  did,  as  I find,  under- 
stand, that  the  Children’s  Aid  Society  of  Prescott  and  Russell 
was  an  exclusively  Protestant  society,  and  that  he  must  do  as  he 
did,  or  let  his  children  starve  or  become  vagabonds.  There  are 
many  kinds  of  duress ! I can  think  of  no  more  benumbing  condi- 
tion than  the  alternative  presented  to  this  man.  He  never  knew 
that  he  had  a choice,  he  had  no  chance  to  know;  he  never  knew 
the  truth,  never  knew  that  the  basic  principle  of  the  children’s 
aid  scheme,  so  wisely  and  beneficently  planned,  and  crystallised 
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in  the  Act  I have  referred  to,  absolutely  forbids  what  was  done 
in  this  case. 

I do  not  know  whether  these  men  committed  an  innocent  mis- 
take or  otherwise,  and  it  is  of  no  immediate  consequence.  They 
were  born  Roman  Catholics  and  became  Protestants.  The  unregu- 
lated fervor  of  proselytes  to  either  side  is  proverbial.  The  whole 
thing  was  a blunder  as  far  as  the  applicant  is  concerned ; and  it 
was  directly  contrary  to  the  Act,  as  I have  pointed  out,  as  regards 
the  society.  The  duty  of  the  society  was  to  find  out  the  religious 
faith  of  the  father,  and  place  the  children  accordingly,  and  they 
certainly  would  have  found  out;  had  they  inquired.  They  had  no 
authority  whatever  to  obtain  the  execution  of  an  instrument  of 
the  character  in  question.  It  was  contrary  to  public  policy,  and 
revocable:  Re  Hutchinson  (1912-13),  26  O.L.R.  601,  28  O.L.R. 
114.  It  was  wholly  ultra  vires , as  above  stated,  and  cannot  stand 
in  the  way  of  the  father’s  rights,  both  common  law  and  statutory. 

The  people  who  have  given  a foster-home  to  these  children,  in 
the  meantime,  have  been  put  to  outlays,  and  will  be  subjected  to 
disappointment.  They  should  each  be  paid  by  the  applicant,  as 
partial  recoupment,  the  sum  of  $25.  Upon  payment  of  these  sums 
the  order  will  go  directing  that  the  society  remove  the  children 
from  their  present  foster-homes  and  place  them  in  suitable  Roman 
Catholic  foster-homes,  as  the  Act  provides. 

As  to  the  costs  of  the  application  I make  no  order. 


[KELLY,  J.] 

Toronto  Hamilton  and  Buffalo  Railway  Co.  y.  Steel  Co. 

of  Canada  Ltd. 

Railway  — Demurrage  Charges  — Freight  Cars  Detained  on  Private 
Siding  — Canadian  Car  Demurrage  Rules  Approved  by  Railway 
Commissioners — “ Free  Time  ” Allowance — “ Private  Tracks  ” of 
“ Car-owner ” — Partnership  Interest  in  Cars — Private  Cars  “ Stored ” 
on  Tracks — Discrimination. 

The  plaintiff  railway  company  sought  to  recover  from  the  defendant 
company  demurrage  charges  for  the  period  from  the  1st  January, 
1921,  to  the  28th  June,  1922,  upon  freight  cars  loaded  with  coal  and 
placed  by  the  plaintiff  company  upon  the  defendant  company’s  pri- 
vate sidings  leading  from  the  plaintiff  company’s  railway  to  the 
defendant  company’s  industrial  plant,  which  cars  were  not  unloaded 
within  the  “ free  time  ” allowed  by  the  Canadian  Car  Demurrage 
Rules,  as  prescribed  and  approved  by  the  Board  of  Railway  Commis- 
sioners for  Canada.  By  the  rules,  cars  which  are  subject  to  demur- 
rage are  “ cars  held  for  or  by  consignor  or  consignee  for  loading, 
unloading,  forwarding  directions  or  for  any  other  purpose,’’  with 
certain  exceptions,  one  of  which  is  (a)  “private  cars  (loaded  or 
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empty)  on  private  tracks  of  Uie  car-owner,”  and  another  (b)  “empty 
private  cars  stored  on  carriers’  or  private  tracks:” — 

Held,  that  the  cars  detained  by  the  defendant  company  upon  its  sid- 
ings, being  in  transportation  service,  were  not  “ stored  ’’  within  the 
meaning  of  exception  (b). 

'National  Refining  Co.  v.  St.  Louis  Iron  Mountain  and  Southern  Rail- 
way Co.  (1916),  237  Fed.  Repr.  347,  referred  to. 

Held,  also,  that*  they  were  not  “ private  cars  ....  on  private 
tracks  of  the  car-owner  ” — the  defendant  company,  although  a part- 
owner  of  the  cars,  i.e.,  one  of  a syndicate  of  owners  who  purchased 
400  cars  on  “ joint  account,”  was  not  a car-owner  within  the  mean- 
ing of  the  rules,  which  were  designed  to  prevent  discrimination. 

Held,  therefore,  that  the  plaintiff  company  was  entitled  to  recover. 


Action  for  demurrage  charges. 


The  action  was  tried  by  Kelly,  J.,  without  a jury,  at  Hamilton. 

J.  A.  Soule , for  the  plaintiff  company. 

George  Lynch- Staunton,  K.C.,  for  the  defendant  company. 

December  8.  Kelly,  J. : — The  plaintiff  seeks  to  recover  $2,202 
(and  interest)  for  demurrage  charges  covering  the  period  from  the 
1st  January,  1921,  to  the  28th  June,  1922,  inclusive,  upon  cars 
which,  it  claims,  were  subject  thereto.  It  alleges  in  its  statement 
of  claim  that  within  that  period  it  received  for  shipment  and  de- 
livered to  the  defendant  and  placed  for  unloading  on  the  defendant's 
sidings  in  Hamilton  (where,  it  alleges,  the  defendant  owns  and 
operates  an  industrial  plant  and  a railway  siding  leading  from  the 
plaintiff's  railway)  a large  number  of  freight  cars  known  as 
M.A.T.X.  cars,  loaded  with  coal  and  consigned  from  points  in  the 
United  States  to  the  defendant,  which  cars  were  not  unloaded  by 
the  defendant  within  the  “free  time  " allowed  by  the  Canadian  Car 
Demurrage  Rules,  as  prescribed  and  approved  by  General  Order 
No.  201  of  the  Board  of  Railway  Commissioners  for  Canada  of 
the  1st  August,  1917,  as  amended  by  General  Order  No.  349  of  the 
Board  dated  the  23rd  November,  1921;  and  that,  under  the  said 
Demurrage  Rules,  demurrage  charges  became  assessable  against 
these  cars,  which,  under  the  provisions  of  the  Dominion  Railway 
Act,  1919,  it  is  under  obligation  to  collect.  It  alleges  that  these 
cars  (held,  as  it  alleges,  by  the  defendant  for  unloading)  were  not 
private  cars,  loaded  or  empty,  on  private  tracks  of  the  owner  of 
the  cars,  and  were  not  empty  private  cars  stored  on  carriers’  or 
private  tracks,  and  were  not  cars  containing  freight  for  tranship- 
ment to  vessel  when  moving  on  through  bill  of  lading  and  held 
on  railway  terminal  awaiting  boat,  within  the  meaning  of  Rule  1 
of  the  said  Canadian  Gar  Demurrage  Rules. 

The  defendant  makes  a general  denial  of  the  plaintiff's  allega- 
tions, and  pleads  in  defence  that  the  cars  known  as  M.A.T.X.  cars 
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were  not  owned  or  controlled  by  any  railway  company,  and  are 
ing  that  it  is  only  on  cars  of  which  the  plaintiff  is  entitled  to 
demurrage;  that  it  (the  defendant)  is  the  owner  of  the  cars  in 
respect  of  which  the  plaintiff  here  claims  demurrage;  that  these 
cars  are  the  property  of  a partnership  in  which  it  (the  defendant) 
is  a partner,  and,  as  such,  as  against  the  plaintiff,  is  the  owner 
thereof;  and  that  the  title  is  such  that  when  these  cars  come  into 
its  possession  it  becomes  entitled  to  retain  them  indefinitely,  claim- 
ing that  it  is  only  on  cars  of  which  the  plaintiff  is  entitled  to 
recover  possession  that,  under  any  circumstances,  the  plaintiff  may 
be  entitled  to  demurrage. 

On  this  record  the  case  came  before  me  for  trial  without  a 
jury,  and  on  the  evidence  relative  to  these  allegations  it  must  be 
disposed  of.  The  defendant  at  the  trial  argued  against  the  right 
of  the  Board  of  Railway  Commissioners  to  pass  the  Canadian  Car 
Demurrage  Rules;  but,  as  that  contention  is  not  expressly  set  up 
in  the  pleadings,  I deal  with  the  matter  as  if,  for:  the  present  pur- 
poses, that  contention  is  not  in  issue.  By  Rule  1 of  the  Canadian 
Car  Demurrage  Rules  (as  they  stood  during  the  period  in  respect 
of  which  the  present  claim  is  made),  authorised  and  passed  by 
the  Board  of  Railway  Commissioners  for  Canada,  cars  which  are 
subject  to  the  rules  are  “ cars  held  for  or  by  consignor  or  consignee 
for  loading,  unloading,  forwarding  directions  or  for  any  other 
purpose  ” except : — 

(a)  Private  cars  (loaded  or  empty)  on  private  tracks  of  the 
car-owner ; 

(5)  Empty  private  cars  stored  on  carriers’ .or  private  tracks; 

and 

(c)  Cars  containing  freight  for  transhipment  to  vessel,  when 
moving  on  through  bill  of  lading  and  held  at  railway  terminal 
awaiting  boat. 

The  rules  declare  that,  after  the  expiration  of  the  “ free  time 
allowance,”  cars  which  are  subject  to  demurrage  shall  be  charge- 
able at  the  rates  there  prescribed.  Unless  the  cars  now  in  ques- 
tion can  be  classed  under  one  or  other  of  these  three  headings,  they 
are  not  exempt  from,  but  are  subject  to,  the  demurrage  charges  so 
prescribed. 

Demurrage  is  a penalty  imposed  for  detention  of  cars;  its 
enforcement  tends  to  keep  them  moving  and  aids  in  transportation. 
One  of  the  chief  purposes  of  the  rules  relating  to  demurrage  upon 
private  cars  is  to  prevent  discrimination  between  consignors  and 
consignees  or  other  users  of  cars;  and,  as  it  is  the  carriers’  duty 
to  provide  facilities  for  transportation  of  goods  and  commodities, 
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the  introduction  of  any  element  in  transportation  operations  which 
would  tend  to  interfere  with  that  purpose,  or  render  it  less  work- 
able, might  work  a discrimination  as  between  those  using  such 
transportation  equipment.  Declarations  made  by  the  Board  of 
Railway  Commissioners  of  Canada  indicate,  to  some  extent  at  least, 
the  purpose  of  the  rules. 

The  necessary  interchange  of  traffic  and  transportation  between 
Canada  and  the  United  States  makes  it  desirable  that  some  degree 
of  uniformity  be  maintained  between  the  demurrage  rules  and 
regulations  applicable  to  the  two  countries.  In  the  United  States, 
it  was  stated  in  effect  in  Swift  v.  Hocking  Valley  Railway  Co. 
(1917),  243  U.S.  281,  that  empty  private  cars  in  railroad  service 
from  the  time  they  are  placed  by  the  carriers  for  loading  or  tend- 
ered for  loading  and  private  cars  while  in  railroad  service,  whether 
on  carriers’  or  private  tracks,  are  subject  to  demurrage  rules  to 
the  same  extent  as  cars  of  railroad  ownership. 

In  the  present  instance  the  plaintiff,  using  private  cars — that 
is,  cars  not  of  railroad  ownership — for  transportation  of  commo- 
dities on  its  line  of  tracks,  pays  for  such  use  a small  mileage 
charge  to  the  car-owner.  To  the  extent  of  that  use,  the  cars  for 
the  time  being  become  part  of  its  general  stock  of  cars  used  in  its 
service.  To  carry  out  the  purposes  of  the  rules  respecting  demur- 
rage, it  is  under  obligation  not  to  permit  these  cars,  while  so  in 
service,  to  work  a discrimination  in  favour  of  any  consignor  or 
consignee  as  against  others;  which  would  be  the  case  if  these  so- 
called  private  cars  were  exempt  from  prescribed  demurrage  charge. 
Cases  are  easily  conceivable  where  such  discrimination  would  arise. 

Exemption  from  such  charge  can  only  be  where  the  car  falls 
within  any  one  of  the  above  mentioned  three  classes  to  which  exemp- 
tion is  granted  by  the  rules.  Obviously  these  M.A.T.X.  cars  do  not 
fall  within  class  (c) — “ cars  containing  freight  for  transhipment  to 
vessel  when  moving  on  through  bill  of  lading  and  held  at  railway 
terminal  awaiting  boat nor  do  * they  fall  within  class  ( b ) — 
“ empty  private  cars  stored  on  carriers’  or  private  tracks  ” — by 
which  are  evidently  meant  empty  cars  which  are  e<  laid  up  ” and 
have  ceased,  for  the  time  being,  to  be  in  service.  As  I understand 
the  evidence,  the  cars  now  in  question  are  not  “ stored  ” in  that 
sense,  and  so  are  not  on  that  ground  entitled  to  exemption. 

Decisions  in  Courts  in  the  United  States  have  been  along  the 
lines  that  if  cars  are  in  active  transportation  service,  but  are  tem- 
porarily held  by  an  owner  for  loading  or  unloading,  and  are 
detained  over  the  free  time  allowance,  they  are  subject  to  demur- 
rage even  if  on  the  track  of  their  owner. 

In  National  Refining  Co.  v.  St.  Louis  Iron  Mountain  and 
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Southern  Railway1  Co.  (1916),  237  Fed.  Repr.  347,  the  -Court  held 
that  the  loading  and  unloading  of  cars  is  *a  necessary  incident  of 
their  use  in  ordinary  transportation  service.  It  would  appear, 
therefore,  that  while  private  cars  are  in  transportation  service,  they 
are  not  “ stored,”  and  therefore  not  exempt  from  demurrage  under 
the  tariff.  A perusal  of  the  judgment  in  this  case  throws  light 
upon  the  rules  and  practice,  dn  the  United  States,  in  relation  to 
demurrage  on  private  cars. 

The  defendant,  however,  contends  that  these  cars,  in  the  cir- 
cumstances in  which  they  are  owned  and  used,  do  fall  within  class 
(a) — “ private  cars  (loaded  or  empty)  on  private  tracks  of  the 
car-owner.”  To  support  its  position  it  refers  to  an  agreement 
made  between  Pickands  Mathers  & Co.,  Cleveland-Cliffe  Coal  Com- 
pany, Perry  Iron  Company,  and  Stelco  -Coal  Company,  from  which 
it  appears  that  Pickands  Mathers  & Co.  contracted  for  the  purchase 
of  400  of  these  cars  for  the  “ joint  account  ” of  the  other  three 
parties  to  the  agreement,  and  by  which  provision  was  made  for 
payment  therefor  in  equal  shares  by  these  three  parties.  It  is 
unnecessary  for  present  purposes  to  set  out  all  the  terms  of  that 
agreement,  but  it  appears  that  the  purpose  of  purchasing  these  cars 
was  to  provide  means  for  the  transportation  of  coal  from  the 
Mathers  collieries  to  the  above  mentioned  three  parties.  While 
about  one-third  of  the  whole  number  of  these  cars  are  in  use  for 
and  reach  the  premises  of  the  defendant,  the  same  cars  are  not 
always  in  use  for  that  purpose,  the  selection  being  promiscuously 
from  the  whole  400.  The  evidence  is  that  all  but  one  of  these 
400  cars  have  at  one  time  or  another  passed  over  the  plaintiff’s 
line  of  railway  to  the  defendant’s  premises.  It  is  also  in  evidence 
that  all  but  a very  small  number  of  the  shares  of  the  capital  stock  in 
the  Stelco  Coal  Company  are  held  by  the  defendant ; and,  for  these 
reasons,  it  claims  ownership  in  the  cars,  and  contends  that  this 
interest  in  the  cars  constitutes  it  an  owner  within  class  (a),  and 
that,  being  the  owner  of  the  tracks  on  which  the  cars  lie,  its  right 
to  exemption  is  established.  I cannot  accede  to  that  proposition. 
As  such  part-owner,  or  having  such  partial  interest,  the  defendant 
does  not  and  cannot  exert  the  control  or  mastery  over  these  cars 
which  a sole  owner  would  possess ; and  whatever  control  it  has,  and 
whatever  direction  it  may  exercise,  must  necessarily  be  with  the 
consent  or  approval  or  agreement  of  the  co-owners  and  not  inde- 
pendently of  them.  Possessing  only  this  limited  interest  in  the 
cars,  it  is  not  an  owner  in  the  sense  intended  by  the  rules.  The 
defendant,  as  the  owner  of  the  private  tracks,  in  this  instance,  is 
not  the  owner  of  the  private  cars;  at  most  it  has  only  a partial 
interest  in  them. 
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If  the  defendant’s  contention  were  to  prevail,  then  there  is  no 
limit,  to  the  number  of  persons  or  corporations  who,  by  such  a 
combination,  would  be  enabled  each  to  declare  himself  or  itself  an 
owner,  and  thus  defeat  the  very  purpose  of  the  rules  and  work  a 
discrimination  which  the  rules  aim  at  preventing. 

I think  the  plaintiff  is  entitled  to  succeed,  and  judgment  should 
be  given  accordingly. 


[ORDE,  J.] 

Jewell  y.  Grand  Trunk  Railway  Co.  of  Canada. 

'Negligence — Collision  of  Motor  Vehicle  with  Engine  at  Railway  Cros- 
sing— Contributory  Negligence — Action  Tried  with  Jury — Evidence 

— When  Case  may  be  Taken  from  Jury — Right  of  Judge  to  Dismiss 

Action, 

The  Judge  presiding  at  the  trial  is  justified  in  dismissing  the  action 
if  he  is  of  the  opinion  that  there  is  no  evidence  upon  which  the  jury 
can  reasonably  find  a verdict  for  the  plaintiff,  even  though  in  coming 
to  that  conclusion  the  Judge  must  himself  determine  that  the  plain- 
tiff was  guilty  of  contributory  negligence. 

Davies  v.  London  and  South  Western  Railiuay  Co.  (1883),  12  Q.B.D.  70, 
O'Hearn  v.  Town  of  Port  Arthur  (1902),  4 O.L.R.  209,  and  other  cases, 
followed. 

In  an  action  for  damages  resulting  from  the  collision  of  the  plaintiff’s 
motor  vehicle  with  an  engine  of  the  defendants  at  a level  highway 
crossing,  it  was  held,  upon  the  plaintiff’s  own  admissions,  and  having 
regard  to  the  facts  that  the  defendants  had  the  right  of  way  over 
the  crossing,  that  the  plaintiff  knew  that  the  crossing  was  there, 
and  that  a train  approaching  from  the  east  could  be  seen  for  a dis- 
tance of  nearly  half  a mile  at  any  point  upon  the  highway  within 
250  feet  south  of  the  crossing,  that  the  plaintiff’s  failure  to  see  the 
approaching  train  was  due  to  his  neglect  of  his  plain  duty  as  a 
matter  of  self-protection  to  look  out  for  a train;  and,  upon  these 
facts,  no  jury  could  properly  or  reasonably  find  that  the  accident 
was  caused  otherwise  than  by  the  negligence  of  the  plaintiff  himself. 
And  the  action  was  dismissed  with  costs. 

Action  to  recover  damages  for  injury  and  loss  sustained  by 
the  plaintiff  as  the  result  of  a collision  of  his  motor  car  with  an 
engine  of  the  defendants  at  a level  highway  crossing,  caused,  as 
he  alleged,  by  the  negligence  of  the  defendants. 

September  18  and  19.  The  action  was  tried  by  Orde,  J.,  and 
a jury,  at  Kingston. 

A.  B.  Cunningham , K.C.,  for  the  plaintiff. 

J.  P.  Pratt , for  the  defendants. 

December  10.  Orde,,  J. : — This  is  an  action  for  damages 
resulting  from  the  collision  of  the  plaintiff’s  motor  car  with  an 
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engine  of  the  defendant  company,  caused,  as  alleged,  by  the  negli- 
gence of  the  defendants.  The  defendants  pleaded  contributory 
negligence.  At  the  conclusion  of  the  plaintiff’s  case,  the  defend- 
ants moved  that  the  action  should  be  dismissed  on  the  ground  that 
there  was  no  evidence  upon  which  a jury  could  reasonably  find  for 
the  plaintiff.  I reserved  judgment  upon  this  and  allowed  the  trial 
to  proceed  and  the  case  to  go  to  the  jury.  The  defendants’  motion 
was  renewed  at  the  close  of  the  trial.  The  jury  found  for  the 
plaintiff,  but,  by  reason  of  the  defendants’  motion,  which  I wished 
to  consider  more  fully,  I did  not  enter  judgment. 

On  the  26th  November,  1922,  about  10  a.m.,  the  plaintiff  was 
driving  a Ford  touring  car,  with  his  curtains  up,  north-westerly 
along  the  York  road.  At  the  point  where  the  accident  occurred, 
the  road  is  crossed  by  the  double  tracks  of  the  Grand  Trunk  Rail- 
way Company  at  right  angles,  the  crossing  being  known  both  as 
the  “ York  road  crossing  ” and  the  “ Cataraqui  crossing.” 

There  is  on  the  highway  a large  sign,  300  feet  from  the  crossing, 
with  the  words  “ Danger,  railway  crossing  300  feet,”  in  large  letters 
upon  it.  The  plaintiff  was  familiar  with  the  road  and  knew  that 
the  crossing  was  there.  From  a point  at  least  250  feet  from  this 
crossing  until  the  crossing  itself  is  reached,  there  are  no  bushes, 
trees,  houses,  or  other  obstructions  to  prevent  a clear  view  of  any 
train  coming  from  the  east  upon  any  part  of  the  track  for  a 
distance  of  about  half  a mile  east  of  the  crossing.  The  plaintiff 
admits  that  if  he  had  been  looking  for  the  train  he  would  have 
seen  it. 

According  to  the  plaintiff’s  evidence,  he  had  been  travelling 
at  about  20  miles  an  hour  but  had  slowed  down  on  approaching 
the  crossing.  He  says  he  had  looked  both  to  the  left  and  to  the 
right  and  that  at  the  time  he  looked  he  saw  no  train.  The  day 
was  not  a clear  one,  but  it  was  not  raining.  He  says  he  heard  no 
whistle  or  bell  and  that  before  he  could  stop  his  car  the  engine  of 
the  defendants’  train  struck  him  and  he  and  his  car  were  injured. 

There  was  the  usual  contradictory  evidence  as  to  the  ringing 
of  the  bell  and  the  sounding  of  the  whistle,  and  the  jury  found 
that  the  defendants  were  guilty  of  negligence  causing  the  accident 
in  not  giving  proper  signals.”  But  they  also  found  that  the 
plaintiff  was  not  guilty  of  contributory  negligence. 

At  the  request  of  the  parties,  the  jury  and  I viewed  the  crossing 
and  the  approaches  to  it,  and  it  is  impossible  to  understand  how 
any  one  approaching  the  crossing  from  the  south  could  fail  to  see 
a train  approaching  from  the  east  in  ample  time  to  avoid  a collision. 
It  is  rather  significant  that  the  plaintiff’s  car  was  not  struck  by  the 
pilot  or  cow-catcher,  but  collided  with  the  left  hand  cylinder  casing 
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of  the  defendants’  engine  and  was  thrown  to  one  side.  If  the 
plaintiff  was  travelling  at  a moderate  rate  of  speed  when  approach- 
ing the  crossing,  as  he  says  he  was,  he  had  ample  time  and  space 
to  stop  his  car  even  after  he  reached  the  southern  boundary  of  the 
defendants’  right  of  way,  as  the  train  was  approaching  on  the 
northerly  track.  My  own  conclusion  from  the  evidence  is  that  the 
plaintiff’s  statements  as  to  his  rate  of  speed  and  that  he  did  not 
see  the  approaching  train  are  not  . to  be  believed,  and  that  what 
really  happened  was  that  he  thought  he  could  cross  ahead  of  the 
train,  and  had  increased  his  speed  for  the  purpose,  and  then,  dis- 
covering when  too  late  that  he  could  not  do  so,  was  unable  to  reduce 
his  speed  in  time  to  avoid  striking  the  engine. 

At  the  trial  I expressed  the  view  that  I found  it  difficult  to 
understand  how  I could  take  the  case  from  the  jury,  not  on  the 
ground  that  there  was  no  evidence  upon  which  they  could  base  a 
finding  of  negligence,  but  upon  the  ground  that  there  was  no 
evidence  upon  which  they  could  reasonably  find  that  the  plaintiff 
was  not  himself  either  guilty  of  contributory  negligence  or  that 
his  negligence  was  the  real  or  proximate  cause  of  the  accident. 
But  I find  upon  looking  more  carefully  into  the  matter  that  there 
is  a great  mass  of  authority,  both  in  England  and  in  Ontario,  to 
justify  a Judge  in  dismissing  the  action  if  he  is  of  the  opinion 
that  there  is  no  evidence  upon  which  a jury  can  reasonably  find  a 
verdict  for  the  plaintiff,  even  though  in  coming  to  that  conclusion 
the  Judge  must  himself  determine  that  the  plaintiff  was  guilty  of 
contributory  negligence.  Without  citing  all  the  cases,  it  will  be 
sufficient  to  mention  Ryder  v.  Wombwell  (1868),  L.R.  4 Ex.  32; 
Giblin  v.  McMullen  (1868),  L.R.  2 C.P.  317;  Davies  v.  London 
and  South  Western  Railway  Co.  (1883),  12  Q.B.D.  70;  F'ollett  v. 
Toronto  Street  Railway  Co.  (1888),  15  A.R.  346;  Danger  v. 
London  Street  Railway  Co.  (1899),  30  O.R.  493 ; Phillips  v.  Grand 
Trunk  Railway  Co.  (1901),  1 O.L.R.  28;  and  O'Hearn  v.  Town  of 
Port  Arthur  (1902),  4 O.L.R.  209. 

In  the  present  case,  upon  the  plaintiff’s  own  admissions,  and 
having  regard  to  the  facts  that  the  railway  company  had  the  right 
of  way  over  the  crossing,  that  the  plaintiff  knew  the  crossing  was 
there,  and  that  a train  approaching  from  the  east  could  be  seen  for 
a distance  of  nearly  half  a mile  at  any  point  upon  the  highway 
within  250  feet  south  of  the  crossing,  the  plaintiff’s  failure  to  see 
the  approaching  train  (if  he  really  failed  to  see  it,  which  I doubt) 
was,  in  my  judgment,  due  to  his  neglect  of  his  plain  duty  as  a 
matter  of  self-protection  to  look  out  for  an  approaching  train.  I 
am  of  the  opinion  that  upon  these  facts  no  jury  could  properly  or 
reasonably  find  that  the  accident  was  caused  otherwise  than  by  the 
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negligence  of  the  plaintiff  himself.  I think  that  I ought  to  have 
taken  the  case  from  the  jury  and  dismissed  the  action. 

The  action  will  therefore  be  dismissed  with  costs. 

[On  the  2nd  June,  1924,  the  First  Divisional  Court  of  the  Appellate 
Division  dismissed  an  appeal  by  the  plaintiff  from  the  judgment  of 
Orde,  J.  (Hodgins  and  Ferguson,  JJ.A.,  dissenting).  The  reasons  for 
judgment  of  the  Divisional  Court  will  be  reported  in  due  course.  See 
26  O.W.N.  373.] 


[APPELLATE  DIVISION.] 

Morwick  v.  Provincial  Contracting  Co.  Limited. 

Fire — Steam-engine  Operated  on  Highway — Escape  of  Sparks — Destruc- 
tion of  Property  on  Land  Adjoining  Highway — Liability  of  Owner 
and  Operator — Evidence — Bringing  on  Road  Thing  which  Proved 
Dangerous  — Trial  — Jury — General  Verdict — Refusal  of  Judge  to 
Submit  Questions — Discretion — Appeal — Rejection  of  Evidence  as 
to  Insurance  upon  Property  Destroyed. 

In  an  action  to  recover  damages  for  the  loss  of  the  plaintiff’s  barn  and 
contents  by  fire,  alleged  to  have  been  caused  by  sparks  or  hot  ashes 
escaping  from  a traction  engine  owned  and  operated  (by  steam)  by 
the  defendants,  and  used  at  the  time  in  repairing  a road  adjacent  to 
the  plaintiff’s  farm,  the  jury  found  a general  verdict  in  favour  of 
the  plaintiff  and  assessed  his  damages  at  $12,000:  — 

Held,  that  the  discretion  of  the-  trial  Judge  in  refusing  to  submit  ques- 
tions to  the  jury  should  not  be  interfered  with  on  appeal. 

Turner  v.  Burns  (1893),  24  O.R.  28,  followed. 

(2)  That,  there  being  evidence  which  would  justify  the  jury  in  drawing 
the  inference  that  the  fire  was  occasioned  by  a spark  from  the  engine, 
it  was  not  necessary  for  the  plaintiff  to  shew  negligence  in  the  opera- 
tion of  the  engine — the  defendants  were  liable,  within  the  rule  in 
Rylands  v.  Fletcher  (1868),  L.R.  3 H.L.  330,  for  bringing  upon  the 
road  a thing  which  in  fact  proved  to  be  dangerous. 

Phillips  v.  Britannia  Hygienic  Laundry  Co.,  [1923]  1 K.B.  539,  ex- 
plained and  distinguished. 

Powell  v.  Fall  (1880),  5 Q.B.D.  597,  followed. 

Musgrove  v.  Pandelis,  [1919]  2 K.B.  43,  and  Armagh  Union  Guardians 
v.  Bell,  [1900]  2 I.R.  371,  referred  to. 

(3)  That  the  trial  Judge  was  right  in  refusing  to  allow  evidence  to  be 
given  to  shew  what  insurance,  if  any,  there  was  upon  the  property 
destroyed. 

Millard  v.  Toronto  Railway  Co.  (1914),  31  O.L.R.  526,  followed. 
Meredith,  C.J.C.P.,  dissented  from  the  views  of  the  majority  of  the 
Court  upon  each  of  the  three  points. 

An  appeal  by  the  defendants  from  the  judgment  of  Kelly,  J., 
upon  the  verdict  of  a jury  at  the  trial,  in  favour  of  the  plaintiff 
for  the  recovery  of  $12,000  in  an  action  for  damages  for  the  loss 
of  the  plaintiffs  barn  and  contents  by  fire,  alleged  to  have  been 
caused  by  sparks  or  hot  ashes  which  escaped  from  a steam  roller 
engine  owned  and  operated  by  the  defendants. 
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October  31.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton',  and  Logie,  JJ. 

George  Lynch-S taunt  on,  K.C.  and  J.  8.  Beatty,  for  the  appel- 
lants. The  evidence  given  by  the  witnesses  was  wrongly  applied 
by  the  learned  trial  Judge  in  his  charge  to  the  jury.  The  appellants 
were  not  liable,  unless  negligence  was  proved,  and  it  was  not 
proved:  Phillip'S  v.  Britannia  Hygienic  Laundry  Co.  Limited 
(1923),  39  Times  L.R.  207,  [1923]  1 K.B.  539;  Canada  Atlantic 
Railway  Co.  v.  Moxley  (1888),  15  Can.  S.C.R,  145.  The  appellants 
should  not  have  been  prevented  from  eliciting  from  the  plaintiff 
the  facts  as  to  insurance  carried  by  him:  Grand  Trunk  Railway 
Co.  Y.  Jennings  (1888),  13  App.  Cas.  800;  Adamson  v.  Jarvis 
(1827),  4 Bing.  66,  at  p.  72;  Millard  v.  Toronto  Railway  Co. 
(1914),  31  O.L.R.  526.  It  is  not  known  whether  the  insurance 
was  indemnity  assurance  or  not,  and  there  was  no  proper  evidence 
given  as  to  the  value  of  the  property. 

8.  F.  Washington , K.C.,  and  H.  Morwick , for  the  plaintiff, 
respondent.  On  the  question  of  insurance,  see  Halsbury’s  Laws  of 
England,  vol.  10,  p.  326;  Bradburn  v.  Great  Western  Railway  Co. 
(1874),  L.R.  10  Ex.  1 ; Pym  v.  Great  Northern  Railway  Co.  (1863), 
4 B.  & S.  396,  at  p.  403.  On  the  question  of  the  use  of  a thing  of  a 
dangerous  nature,  or  a thing  having  dangerous  potentialities,  see 
Jones  y.  Festiniog  Railway  Co.  (1868),  L.R.  3 Q.B.  733,  at  p. 
736;  Cairns  v.  Canadian  Refining  Co.  (1914),  6 O.W.N.  562,  26 
O.W.R.  490;  Powell  v.  Fall  (1880),  5 Q.B.D.  597;  Musgrove  v. 
Pandelis , [1919]  2 K.B.  43. 

December  12.  Middleton,  J. : — The  defendants  owned  and 
operated  an  engine  or  road  roller  upon  the  highway  passing  the 
plaintiffs  farm.  On  the  17th  November,  1922,  the  plaintiffs 
barn  and  contents  were  destroyed  by  fire.  The  plaintiff  alleges 
that  this  fire  was  caused  by  a spark  from  the  defendants*  engine. 
The  action  was  tried  before  Mr.  Justice  Kelly  and  a jury,  at 
Hamilton,  on  the  3rd  and  4th  April,  1923,  and  the  jury  found  a 
general  verdict  in  favour  of  the  plaintiff  for  $12,000.  From  this 
the  defendants  appeal. 

Upon  the  opening  of  the  appeal  Mr.  Lynch- Staunton  admitted 
that  there  was  evidence  which,  if  believed,  would  justify  the  jury 
in  drawing  the  inference  that  the  fire  was  occasioned  by  a spark 
from  the  defendants*  engine,  as  alleged.  But  he  contended,  first, 
that  the  learned  trial  Judge  ought  to  have  submitted  specific  ques- 
tions to  the  jury,  and  that  his  failure  to  do  so  when  requested  con- 
stituted a mistrial;  second,  that,  in  the  circumstances  disclosed, 
there  was  no  legal  liability  on  the  part  of  the  defendants;  and, 
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third,  that  the  trial  J udge  had  erroneously  refused  to  allow  evidence 
to  be  given  to  shew  what  insurance,  if  any,  there  was  upon  the 
property  ‘destroyed. 

Upon  the  first  of  these  questions  the  practice  laid  down  in 
Turner  v.  Burns  (1893),  24  O.R.  28,  has  been  for  many  years  fol- 
lowed. The  submitting  the  questions  is  a matter  resting  in  the 
sound  discretion  of  the  presiding  Judge.  His  refusal  to  submit 
questions  does  not  in  itself  entitle  the  appellants  to  a new  trial,  so  Middleton,  J. 
long  as  the  J udge,  in  his  charge,  dealt  with  all  matters  calling  for 
the  consideration  of  the  jury,  and  the  exercise  of  this  discretion 
will  not  in  general  be  interfered  with  upon  an  appeal,  although 
it  may  be  a factor  to  he  considered  when  the  trial  appears  to  have 
been  unsatisfactory. 
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The  contention  of  the  defendants  under  the  second  head  arises 
from  a curious  misunderstanding  of  the  decision  of  Phillips  v. 
Britannia  Hygienic  Laundry  Co.,  [1923]  1 K.B.  539.  There, 
owing  to  a defect  in  the  axle  of  the  defendants’  motor  lorry,  a 
wheel  came  off  while  the  lorry  was  being  driven  along  a public 
highway  and  damaged  the  plaintiff’s  van.  The  lorry  had  been 
repaired  by  the  manufacturers,  a firm  of  known  competence,  shortly 
before  the  accident.  It  was  found  as  a fact  that  this  firm  was 
negligent  in  making  the  repairs,  but  that  the  defendants  were 
not  negligent,  for  they  had  employed  a competent  firm  and  had 
no  knowledge  of  the  defect  in  its  work.  The  Court  held  that  the 
defendants  did  not  at  common  law  owe  an  absolute  duty  to  the 
plaintiff  that  the  lorry  should  be  in  safe  and  proper  condition, 
that  the  defendants  were  not  liable  for  the  negligence  of  the 
repairers,  that  the  lorry  was  rightfully  upon  the  highway,  and  was 
not  in  itself  a nuisance;  and  so  the  plaintiff  failed.  The  case 
turned  entirely  upon  the  obligation  of  one  person  using  the  high- 
way toward  other  users  of  the  highway,  and  has  no  bearing  upon 
the  questions  which  here  arise. 

This  case  is  entirely  governed  by  the  decision  of  the  Court  of 
Appeal  in  Powell  v.  Full , 5 Q.B.D.  597,  a case  substantially  on  all 
fours.  The  defendant  there  was  possessed  of  a traction  engine 
propelled  by  steam  power.  Whilst  it  was  being  driven  by  the 
defendant’s  servants  along  a highway,  some  sparks  escaping  from 
it  set  fire  to  a stack  of  hay  of  the  plaintiff’s,  standing  upon  a neigh- 
bouring farm.  The  engine  was  constructed  in  conformity  with 
an  English  statute  governing  the  operation  of  such  engines;  it 
was  being  driven  at  a proper  pace,  and  the  defendant’s  servants 
were  guilty  of  no  negligence  in  its  management.  The  defendant  was 
held  liable  to  compensate  the  plaintiff,  upon  the  ground  that,  the 
engine  being  a dangerous  machine,  an  action  could  be  maintained 


74 


ONTARIO  LAW  REPORTS. 


[vol. 


App.  Div. 
1923. 


Mghwick 

V. 


at  common  law.  The  mere  fact  that  the  engine  was  in  conformity 
with  the  statute  did  not  restrict  the'  liability  of  the  defendant,  the 
principle  of  liability  being  that  the  machine  was  a “ dangerous 
thing  ” within  the  rule  of  Rylands  v.  Fletcher  (1868),  L.R.  3 H.L. 


Provincial  330. 

Contract- 
ing Co.  The  case  of  Mnsgrove  v.  Pandelis , [1919]  2 Iv.B.  43,  has  also 

Limited.  ail  important  bearing  upon  the  question.  There  an  automobile 
Middleton,  J.  entering  a garage  back-lired.  The  fire  spread  to  the  car  and  ulti- 
mately consumed  the  garage.  In  an  action  brought  by  the  owner 
of  the  garage  against  the  owner  of  the  automobile,  he  was  held 
liable  upon  precisely  the  same  principle.  The  question  of  the 
liability  of  one  starting  a fire  for  the  consequences  is  discussed, 
and  it  is  held  that  the  effect  of  the  statute  of  Anne  (here  the 
Accidental  Fires  Act,  R.S.O.  1914,  ch.  118)  is  not  to  relieve  from 
liability  where  the  fire  is  the  result  of  the  defendant’s  negligence 
or  where  the  case  falls  within  the  principle  of  Rylands  v.  Fletcher. 
The  point  which  the  case  particularly  emphasises  is  that  the  auto- 
mobile fell  within  the  rule,  not  because  it  was,  always  and  under 
all  circumstances,  a dangerous  thing,  but  because  in  the  events 
which  happened  it  was  proved  to  be  in . fact  dangerous.  “ The 
expectation  of  danger  is  not  the  basis  of  the  principle  of  Rylands 
v.  Fletcher.  A thing  may  be  dangerous  although  the  danger  is 
unexpected.  . . . The  defendant  brought  it,  or  caused  it  to  be 
brought,  upon  his  premises,  and  he  is  responsible  for  the  fire  which 
resulted,  and  is  not  within  the  protection  of  the  statute  ” ([1919] 
2 K.B.  at  pp.  47,  48). 

The  remaining  question  is  as  to  insurance.  The  decision  of 
this  Court,  differently  constituted,  in  Millard  v.  Toronto  Railway 
Co.,  31  O.L.R.  526,  and  the  cases  there  cited,  leave  nothing  further 
to  be  said.  The  wrongdoer  is  liable  and  must  answer  for  the  con- 
. sequences  of  his  wrongdoing.  The  fact  that  the  property  is 
insured  is  nihil  ad  rem.  It  may  be  that  the  plaintiff  recovers  for 
the  benefit  of  the  insurer,  but  this  is  no  concern  of  the  defendants. 

The  appeal  fails  and  should  be  dismissed  with  costs. 


Riddell  and  Logie,  JJ.,  agreed  with  Middleton-,  J. 

Latchford,  J. : — The  question  whether  the  jury  should  have 
taken  into  account,  in  assessing  damages,  any  insurance  money 
received  by  the  plaintiff  has  been  decided  by  this  Court,  differently 
constituted,  in  Millard  v.  Toronto  Railway  Co.,  31  O.L.R.  526. 
The  contention  of  the  appellants  on  this  point,  therefore,  fails. 

The  question  of  liability  presents  no  difficulty  on  principle  or 
authority.  In  the  words  of  Mr.  Justice  Blackburn  in  Fletcher  v. 
Rylands  (1866),  L.R.  1 Ex.  265,  279,  approved  in  the  House  of 
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Lords  in  Bylands  v.  Fletch&r , L.R.  3 H.L.  330,  339,  340,  “ the 
true  rule  of  law  is,  that  the  person  who,  for  his  own  purposes, 
brings  on  his  lands  and  collects  and  keeps  there  anything  likely 
to  do  mischief  if  it  escapes,  must  keep  it  in  at  his  peril ; and  if  he 
does  not  do  so,  is  prima  facie  answerable  for  all  the  damage  which 
is  the  natural  consequence  of  its  escape.” 

This  principle  has  been  recognised  in  almost  innumerable 
cases.  It  was  applied  by  the  Court  of  Appeal  in  England  in  a 
case  similar  to  this,  though  stronger  in  favour  of  the  owner  of  the 
traction  engine,  inasmuch  as  neither  the  owner  nor  his  servants 
were  guilty  of  contributory  negligence,  while  in  the  present  case, 
having  regard  to  the  learned  trial  Judge’s  charge  and  the  general 
verdict,  it  is  clear  that  the  appellants  were  considered  negligent. 
See  Powell  v.  Fall , 5 Q.B.D.  597. 

Another  case  in  which  the  owners  of  a traction  engine,  operated 
without  negligence,  were  found  liable  for  damages  resulting  from 
the  use  of  the  engine  on  a highway  is  Armagh  Union  Guardians 
v.  Bell,  [1900]  2 I.R.  371.  The  language  of  Sir  Peter  O’Brien, 
L.C.J.,  is  directly  in  point.  “ Even,”  he  says  (at  p.  373),  “ though 
there  be  a complete  compliance  with  statutable  requirements  and 
no  negligence,  yet  still  the  owner  of  the  traction  engine  is  undoubt- 
edly amenable  to  an  action  at  law  for  damages  if  the  use  of  the 
engine  is  fraught  with  danger,  and  if  damage,  which  would  not 
have  been  caused  by  ordinary  traffic,  results  from  its  use.”  The 
Chief  Justice  refers  to  and  applies  Powell  v.  Fall  and  other  cases 
embodying  the  same  principle. 

I would  dismiss  the  appeal. 

Meredith,  C.  J.C.P. : — The  High  Court  Division,  acting 
through  a trial  Judge  and  jury,  has  adjudged  that  the  defendants 
pay  to  the  plaintiff  $12,000  damages,  as  compensation  for  losses 
sustained  by  him  in  a fire  which  destroyed  his  barn,  straw-stack, 
and  other  farm  property,  on  the  17th  November,  1922;  and  the 
defendants  now  appeal  to  this  Court  to  be  relieved  from  that  judg- 
ment, on  the  ground  that  it  is  wrong,  and  that  it  was  not  obtained 
in  a lawful  and  proper  manner. 

The  amount  involved  is  large,  and  the  case  is  otherwise  one  of 
a character  that  requires  very  careful  consideration. 

At  the  outset  we  meet  the  difficulty  of  being  unable  to  find  on 
what  ground  the  verdict  and  judgment  are  based.  There  is  really 
nothing  to  indicate  what,  if  any,  facts  were  found  by  the  jury. 
So  that  it  at  once  becomes  obvious  that  it  is  much  to  be  regretted 
that  a verdict  by  way  of  questions  and  answers  was  not  taken.  No 
one  can  now  but  see  that  it  was  a mistake  to  have  taken  a general 
verdict. 
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The  case  is  anything  but  a simple  one,  in  which,  in  a few 
words,  all  the  law  applicable  to  it  can  be  made  plain  to  the  jury, 
and  one  in  which  they  can  have  no  difficulty  in  applying  that  law 
to  the  facts  as  they  find  them. 

In  this  case  the  charge  to  the  jury  and  some  remarks  respecting 
it  made  in  the  presence  of  the  jury  cover  35  pages  of  the  short- 
hand notes  of  the  trial;  and  the  rest  of  the  notes  covers  264  pages; 
a great  load  for  any  one’s  memory;  and  therefore  one  in  which 
the  minds  and  memories  of  the  jurors  should  have  been  aided  as 
much  as  possible;  and  one  great  aid  is  given  when  their  minds 
are  greatly,  if  not  altogether,  relieved  from  questions  of  law;  and 
vast  aid  is  given  by  having  them  directed  to  the  real  questions  of 
fact  involved,  separately  and  in  writing. 

But  it  is  contended  that  the  manner  in  which  the  verdict  should 
have  been  taken  was  one  in  the  discretion  of  the  trial  Judge,  and 
that  this  Court  cannot  interfere  with  his  exercise  of  it;  that,  how- 
ever, is  a contention  which  seems  to  me  to  be  unsupported  and 
unsupportable.  It  is  true  that  neither  party  has  a right  to  a 
verdict  in  the  better  way;  but  it  is  equally  true  that  the  trial 
Judge  ought  to  take  the  better;  and  that  if  he  fail  to  do  so,  especi- 
ally after  a request,  and  if  that  failure  has  left  in  doubt  the  right, 
as  a matter  of  law,  to  the  verdict  rendered,  the  Court  may  and 
should  set  it  aside. 

The  Legislature  has  said  that  the  jury  may  be  directed  to 
answer  questions  and  that  they  shall  answer  them  and  shall  not 
give  any  verdict. 

In  legislation  such  as  this,  “ may  ” should  be  treated  as  “ shall  ” 
in  a proper  case;  and  assuredly  this  is  such  a case.  In  Mader  v. 
Halifax  Electric  Tramway  Co.  (1905),  37  Can.  S.C.R.  94,  98, 
Davies.,  J.,  in  pronouncing  the  judgment  of  the  Court,  said : “ In 
a case  such  as  this  the  jury  should  be  asked  specifically  to  state 
what  the  negligence  of  the  defendant  company  was  which  caused 
the  plaintiff’s  injury.”  The  same  thing  was  said,  in  effect,  by 
Nesbitt,  J.,  in  Spencer  v.  Alaska  Packers  Association  (1904),  35 
Can.  S.C.R.  362,  373 ; and  by  Lord  Coleridge  in  Pritchard  v.  Lang 
(1889),  5 Times  L.R.  639,  640. 

Nothing  considered,  nor  indeed  anything  said,  in  the  case  of 
Turner  v.  Burns,  24  O.R.  28,  is  in  conflict  with  these  views;  and, 
if  there  were,  it  is  to  be  borne  in  mind  that  a good  many  years 
have  passed  since  that  case  was  considered;  and  that  in  the 
meantime  the  legislation  in  question  has  been  found  to  be  so 
beneficial  that  it  has  been  extended  so  as  to  apply  to  all  cases 
except  libel. 

At  the  least,  the  failure  to  take  the  verdict  by  way  of  answers 
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to  questions,  and  the  consequent  doubts  arising  from  that  mistake, 
must  have  weight  in  considering  whether  this  large  judgment 
ought  to  stand. 

The  next  objection  taken  to  the  verdict  is : that  there  is  no 
evidence  upon  which  reasonable  men  could  find  that  the  defendants 
caused  the  fire  that  caused  the  plaintiffs  injury. 

In  a careful  perusal  of  the  evidence,  I have  been  unable  to 
find  any  such  evidence. 

The  evidence  is  entirely  circumstantial;  and  it  seems  to  me 
to  fail  for  want  of  proof  that  fire  from  the  defendants’  roadmaking 
engine  could  have  caused  it.  If  the  fuel  had  been  wood,  it  might 
be  taken  as  common  knowledge  that  the  defendants  might  be 
guilty ; but  the  evidence  is  that  it  was  hard  coal ; and  there  is  no 
evidence  that  with  such  a fire  it  was  even  possible  that  they  are. 
There  could  have  been  no  difficulty  in  proving  it  by  those  who 
know  if  it  were  so,  but  it  is  not  common  knowledge. 

The  learned  Judge  in  his  charge  told  the  jury  that  there  was 
evidence  that  cinders  from  the  conflagration  caused  by  the  burning 
of  the  light  and  inflammable  material  that  was  destroyed  had  set 
fire  to  inflammable  matter  a much  greater  distance  from  the  con- 
flagration than  it  was  from  the  defendants’  engine.  That  such 
matter  in  such  a conflagration  might  be  carried  a very  much 
greater  distance  is  general  if  not  common  knowledge.  Old  shingles 
become  good-sized  pieces  of  charcoal,  not  much  heavier  than  air, 
and  may  be  carried  miles  if  the  heat  of  the  burning  be  very  great, 
causing  a mighty  draught  upwards,  and  the  wind  not  strong 
enough  to  break  them  up.  But  how  can  that  affect  this  case: — 
except  in  a misleading  way:  this  case,  in  which  the  fire  was, 
according  to  the  evidence,  of  hard  coal  in  an  iron  firebox  and 
incomparably  less  than  that  of  the  burning  stack  and  barn  ? 

One  witness  testified  to  having  found  a piece  of  hard  cinder, 
said  to  have  been  about  a quarter  of  an  inch  square  in  size,  20  feet 
inside  the  plaintiff’s  hedge ; but  that  rather  disproved  than  proved 
— if  it  proved  anything — that  fire  from  the  engine  might  set  the 
straw-stack  on  fire. 

There  was  no  evidence  that  the  engine  did  or  could,  burning 
hard  coal,  throw  any  fire  that  did  or  could  traverse  the  78  feet 
or  so  between  the  road  at  the  nearest  part  and  the  straw-stack. 

There  was  evidence  that  the  fire  was  first  seen  at  or  near  the 
top  of  the  straw-stack,  and  the  better  evidence:  is  that  it  was  then 
on  its  south-east  side — the  side  farthest  from  those  who  saw  it: 
and  from  that  the  conclusion  is  jumped  at  that  the  fire  must  have 
come  down  upon  the  stack,  but  it  is  quite  possible  that  it  might 
have  started  on  the  ground  and  have  quickly  run  up  the  stack 
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before  it  could  be  observed  from  the  other  side,  where  the  observers 
were  a long  distance  away  from  it. 

There  was  no  evidence  of  this  engine  having  ever  set  fire  to 
anything,  though  working  there  through  all  the  dry  summer  and 
autumn  seasons,  with  dry  grass  on  both  sides  of  the  road. 

If  there  had  been  any  evidence  that  the  fire  might  have  been 
caused  by  this  engine,  the  trial  Judge  should,  I think,  have  advised 
the  jury  that,  as  the  evidence  was  altogether  circumstantial,  the 
logical  way  of  dealing  with  the  case  was : first,  to  find  whether  the 
engine  might  have  caused  the  fire;  then,  if  they  found  that,  to 
find  also  all  other  possible  causes,  not  overlooking  the  pipe  or 
matches  of  the  smoker  and  all  other  places  where  fire  was  or 
might  be  near  enough  to  be  the  cause,  if  there  were  any ; and  then 
to  find  against  the  defendants  on  this  question,  only  if  the  evidence 
satisfied  them  that  the  other  things  could  not  have  caused  it. 

It  is  said  that  upon  the  argument  of  this  appeal  counsel  for 
the  defendants  admitted  that  there  was  evidence  upon  which  reason- 
able men  might  find  that  the  fire  which  caused  the  conflagration 
came  from  the  defendants’  engine.  I have  no  recollection  of  any 
such  admission  having  been  made,  nor  any  note  of  it.  If  it  were 
something  said  without  consideration  in  the  cross-examination 
counsel  sometimes  undergo  during  an  argument,  I should  not 
think  the  client  bound  by  it,  and  should  not  think  of  binding 
any  one  by  it.  No  Judge  would  or  should  think  of  being  bound 
by  observations  so  made  by  him ; why  should  counsel  and  much  less 
client?  Admissions  should  be  deliberately  made;  and,  when  so 
made  and  acted  upon  only,  should  be  in  any  way  binding. 

Then  I have  been  unable  to  find  any  evidence  of  negligence  on 
the  defendants’  part  unless,  in  truth,  they  were  burning  some  wood 
and  not  hard  coal  only.  There  was  evidence  that  that  might  cause 
a fire,  and  perhaps  that  it  might  have  caused  this  fire.  But  there 
was  no  evidence  of  wood  being  burned,  and  the  question  was  not 
dealt  with  at  the  trial. 

There  was  no  evidence  that,  burning  hard  coal,  fires  such  as 
that  in  the  defendants’  engine  were  or  could  be  a source  of  danger ; 
or  that  in  such  a case  there  was  any  need  for  a smoke-stack  screen 
or  “ spark-arrester.” 

There  was  no  evidence  that  reasonably  prudent  owners  and 
operators  of  such  engines  used  them  ; the  whole  evidence  was  that 
they  did  not. 

The  owner  of  the  threshing  machine  engine  had  one,  but  he 
burned  wood,  not  hard  coal.  He  was  asked  if  his  engine  had  such 
a screen ; but  was  not  asked  if  it  was  up  at  any  time  that  morning. 
It  is  common  knowledge  perhaps  that  such  screens  are  frequently 
raised  to  get  a better  draught. 
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The  case  went  to  the  jury  as  one  of  negligence;  but  now  it 
is  contended  that  if  the  defendants’  engine  caused  the  fire  they 
are  liable  no  matter  how  careful  they  were. 

The  case  of  Powell  v.  Fall , 5 Q.B.D.  597,  is  relied  on  for  that 
contention;  and  it  is  said  that  this  case  is  really  a repetition  of 
that  case.  But  it  needs  only  very  little  scrutiny  to  dispel  any 
superficial  resemblance;  and  to  make  it  clear  that  the  opposite  of 
that  contention  is  the  law  here,  as  the  learned  trial  Judge  ruled. 

Without  legislation  to  the  contrary,  “ portable  and  traction 
engines ” were  unusual  upon  a highway : at  common  law  those 
who  used  them  there  were  liable  to  all  persons  who  were  specially 
injured  by  such  use. 

That  was  admitted  by  the  defendant  in  that  case;  but  it  was 
contended  by  him  that,  as  legislation  then  permitted  such  use, 
there  could  be  no  liability  except  for  negligence  in  the  authorised 
use.  The  conclusive  answer  to  that  was:  the  legislation  which 
gives  you  that  right  preserves  the  common  right  of  action  against 
you  expressly. 

That  law  might  meet  with  the  approval  of  Judges,  but  it  could 
not  be  in  accord  with  present  day  needs;  and  so  I should  be  sur- 
prised if  it  still  continues,  but  have  not  taken  time  to  find  out 
further  than  this:  to  turn  up  the  enactment  of  1896  and  there  see 
that  as  to  locomotives  affected  by  that  enactment  the  expressed 
preservation  upon  which  the  case  of  Powell  v.  Full  was  decided 
was  repealed. 

But  we  are  concerned,  not  with  the  enactment  under  considera- 
tion in  this  English  case,  but  only  with  our  own  enactment  on  the 
subject;  and  that  gives  the  right  to  use  the  highways  without  any 
reservation  such  as  was  contained,  in  the  Imperial  enactment : the 
Traction  Engines  Act,  R.S.O.  1914,  ch.  212. 

So  that  the  case  so  much  relied  upon  by  the  plaintiff,  when 
followed  up,  leads  inevitably  to  a conclusion  the  opposite  of  that 
for  which  it  was  so  much  relied  upon. 

Nor  does  the  case  of  Musgrove  v.  Pandelis , [1919]  2 Iv.B.  43, 
help  the  plaintiff  upon  this  contention.  It  is  really  not  at  all  in 
point.  It  was  a case  of  fire  started  on  the  property  of  one  person 
spreading  to  the  property  of  another ; and  the  question  was  whether 
the  statute. of  Anne  applied  to  the  case;  and  in  it  the  defendant 
was  found  guilty  of  negligence  doubly : in  employing  a man  not 
competent  to  do  the  work  which  he  was  doing  when  the  fire  oc- 
curred, and  in  that  servant’s  negligence  in  failing  to  take  the 
simple  and  plain  means,  of  stopping  the  fire,  which  was  at  his 
hand,  and  so  the  statute  of  Anne  was  inapplicable.  There  is  no 
suggestion  that  the  defendant’s  engine  was  in  incompetent  hands, 
and  if  it  had  been  that  would  have  been  negligence. 
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It  is  true  that  it  was  said  in  that  ease  that  a motor  car  is  a 
dangerous  thing  in  the  hands  of  an  inexperienced  person;  but  so, 
too,  is  a jack-knife  and  a thousand  and  one  other  things  that  are 
in  these  days  counted  among  the  nece*ssaries  of  life — for  one 
instance,  electricity,  which,  when  properly  harnessed,  is  less  dan- 
gerous than  a trained  horse  properly  harnessed,  but  in  a thunder- 
storm is  sometimes  alarming  and  sometimes  dangerous. 

To  say  that  a horseless  carriage  should  be  put  in  the  category 
of  a vicious  bull  or  a mischievous  dog  so  that  the  driver  of  it, 
or  the  owner,  is  answerable  in  damages  for  all  injuries  caused  by 
it,  is  to  say  that  which  is  manifestly  erroneous  and  contrary  to 
every-day  experience  in  the  law  courts. 

I have  no  manner  of  doubt  that  if  there  were  as  many  horsed 
as  there  are  horseless  carriages  in  use  to-day,  driven  by  the  same 
class  of  drivers,  there  should  be  more  dangers,  and  much  more 
inconvenience  in  the  highways,  than  there  is  now. 

Courts  may  be  allowed  to  doze;  but  must  not  indulge  in  Rip 
Van  Winkle-like  slumbers,  while  the  ways  and  things  of  the  world 
change. 

This  locomotive,  portable  or  traction  engine,  was  a needful 
implement ; and  was  engaged  in  the  needful  work  of  repairing  and 
improving  highways,  and,  at  the  moment,  the  highway  in  front 
of  the  plaintiffs  farm,  a thing  most  beneficial  for  him.  There 
was  no  evidence  of  anything  dangerous  about  it;  no  evidence  that 
it,  or  others  of  the  kind,  had  ever  done  aught  but  good  to  the  plain- 
tiff and  other  landowners,  and  to  the  travelling  public.  What  pos- 
sible reason  can  there  be  for  putting  it  in  the  same  class  as  some 
wild  animals  or  other  dangerous  things  ? 

In  addition  to  all  this,  I have  no  doubt  the  trial  Judge  erred 
in  excluding  all  evidence  as  to  fire  insurance  upon  the  property 
which  was  destroyed. 

The  defendants*  counsel,  in  cross-examining  the  plaintiff  as  to 
his  damages,  asked  if  he  had  been  insured;  and  was  immediately 
stopped.  The  plaintiff  was  at  the  time  both  plaintiff  and  witness, 
and  I should  have  thought  the  question  doubly  admissible,  with 
a view  to  shewing  what  value  the  plaintiff  put  upon  the  property 
when  insuring,  and  to  shew  what  his  real  interest  in  the  action  was, 
to  affect  his  credibility;  and  I am  yet  quite  unable. to  perceive 
what  right  there  was  to  reject  such  evidence.  If  a proper  question 
be  asked  for  supposedly  an  improper  purpose,  the  proper  course  is 
not  to  reject  admissible  evidence,  but  is  to  try  the  case  without 
a jury.  The  jury  may  be  dispensed  with  at  any  time. 

This  question  cannot  be  evaded  by  drawing  attention  to  the 
question  whether  the  insurance  could  affect  the  amount  of  dam- 
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That  is  quite  a different  question,  and  one  which  must  be  dealt 
with  separately. 

Upon  that  question,  I am  quite  in  agreement  with  Mr.  Lynch- 
Staunton  in  his  contention  that  the  measure  of  the  plaintiff’s 
damages  is  the  amount  of  his  money  loss : he  can  be  compensated 
for  the  injury  done  to  him,  through  his  property,  only  in  money. 
His  contention  that  there  is  no  difference  between  the  question 
involved  here  and  that  involved  in  cases  under  the  Fatal  Accidents 
Act  is  logical  and  right. 

I differ  from  him  only  in  this : he  did  not  carry  his  argument 
far  enough;  he  assumed,  doubtless  contrary  to  the  fact,  that  the 
insurance  money  should  eventually  pay  or  go  towards  paying  the 
plaintiff’s  loss.  If  that  were  so,  I should  go  all  the  way  with  him ; 
for  that  which  the  plaintiff  would  be  entitled  to  from  him  is 
only  compenstion ; and,  no  loss  no  compensation. 

I am  unable  to  understand  how  it  can  make  any  difference  that 
the  recovery  from  each  is  on  a different  cause  of  action.  If  paid 
once,  he  is  compensated : if  paid  twice,  he  does  not  get  only  com- 
pensation but  he  gets  twice  as  much  as  compensation.  Neither 
the  insurance  company  nor  the  wrongdoer  is  liable  for  the  value 
of  the  goods  destroyed,  each  is  liable  only  to  make  good  the  actual 
loss ; when  one  has  paid,  there  is  nothing  left  for  the  other  to  do : 
see  British  W estinghouse  Electric  and  Manufacturing  Co.  v.  Under- 
ground Electric  Railways  Co.  of  London , [1912]  A.C.  673,  and 
Erie  County  Natural  Gas  and  Fuel  Co.  v.  Carroll , [1911]  A.C.  105. 

If  the  insurance  in  question  were  indemnity  insurance  only, 
with  the  usual  right  of  subrogation,  as  the  chances  are  a thousand 
to  one  it  was,  then  it  cannot  help  the  defendants;  for  the  plaintiff’s 
right  against  the  insurance  is,  in  effect,  only  to  so  much  as  is  not 
recovered  from  the  defendants.  The  defendants  are,,  as  it  were, 
the  debtors  for  the  amount  of  the  compensation,  and  the  insurance 
company  is  the  guarantor  to  the  amount  of  the  insurance. 

But  the  defendants  were  entitled  to  know  what  the  character 
of  the  insurance  was,  and  if,  by  any  compromise  or  otherwise  in 
any  manner  to  any  amount,  the  insurance  company  had  ceased  to 
have  any  right  of  subrogation. 

Under  all  the  circumstances  of  the  case,,  I am  in  favour  of 
setting  aside  the  judgment  and  verdict,  and  directing  a new  trial; 
all  costs  to  be  costs  in  the  action. 

Quite  enough  is  involved  in  the  case  to  warrant  and  require 
a satisfactory  trial  of  the  action;  to  be  assured  that  right  is  done 
according  to  the  law. 

Appeal  dismissed  (MeeedittL  C.J.C.P.,  dissenting) . 
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Wallace  y.  Pettit. 

Negligence  — Unfinished  Building  — Door  Left  Open  — Injury  to  Boy 
Entering  and  Falling  into  Hole — Trespasser — Invitation — License 
— Allurement. 


The  infant  plaintiff,  eleven  years  old,  playing  with  other  boys  in  a city 
street,  entered  by  an  open  door,  in  the  evening,  the  defendant’s 
uncompleted  buildihg,  adjacent  to  the  street,  (fell  into  a hole,  and 
was  injured.  The  door  had  been  nailed  up,  but  had  been  opened 
to  admit  some  machinery,  part  of  which  had  been  brought  in  thai 
day  and  part  left  in  the  street  to  be  brought  in  the  next  day. 
The  boy  and  his  father  sued  the  defendant  for  negligence,  and  the 
jury  found  that  there  was  negligence,  in  that  the  door  should  have 
been  closed  or  boarded  up,  and  that  the  boy  exercised  reasonable 
care  according  to  his  age:  — 

Held,  that  the  boy  was  a trespasser  and  the  author  of  his  own  wrong, 
and  that  there  was  no  evidence  to  sustain  the  finding  of  negligence 
on  the  part  of  the  defendant  and  none  of  an  invitation  or  license 
to  enter  the  building. 

The  doctrine  of  ‘ allurement”  discussed  and  the  cases  on  the  subject 
reviewed. 

An  appeal  by  the  defendant  from  the  judgment  of  Evans, 
Co.C.J.,  upon  the  findings  of  a jury,  in  an  action  brought  in  the 
County  Court  of  the  County  of  Wentworth,  by  a boy  eleven  years 
old,  and  his  father,  against  a builder  in  Hamilton,  to  recover 
damages  for  personal  injury  sustained  by  the  boy  and  consequent 
expense  occasioned  to  the  father,  by  reason,  as  they  alleged,  of  the 
negligence  of  the  defendant. 

October  29.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

S.  F.  Washington , K.C.,  for  the  appellant,  contended  that  upon 
the  evidence  there  was  no  acquiescence  on  the  part  of  the  defendant 
in  the  boy-plaintiff  being  on  his  premises,  that  there  was  no  allure- 
ment and  no  invitation,  and  that  the  boy  was  in  fact  a tres- 
passer. Even  if  the  boy  were  not  a trespasser,  he  could 
not  succeed,  because  there  was  no  negligence  on  the  part 
of  the  defendant:  Robinson  v.  Village  of  Havelock  (1914),  32 
O.L.R.  25;  Shilson  v.  Northern  Ontario  Light  and  Power  Co. 
Ltd.  (1919),  45  O.L.R.  449;  Pedlar  v.  Toronto  Power  Co. 
(1913),  29  O.L.R.  527.  The  door  to  the  cellar  was  open  at  the 
time  the  plaintiff  went  into  the  house,  but  the  fact  that  there  was  a 
door  indicated  exclusion : Norman  v.  Great  Western  Railway 

Co.,  [1915]  1 K.B.  584;  the  plaintiff  went  in  of  his  own  volition: 
Rogers  v.  Toronto  Public  School  Board  (1897),  27  Can.  S.C.R. 
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448.  On  the  question  of  negligence,  counsel  referred  to  Walker  v. 
Midland  Railway  Co.  (1886),  2 Times  L.R.  450;  Downing  v. 
Grand  Trunk  Railway  Co.  (1921),  49  O.L.R.  36;  Hardy  v.  Central 
London  Railway  Co.,  [1920]  3 K.B.  459. 

William  Morrison,  for  the  plaintiffs,  respondents,  contended 
that  the  case  had  been  properly  left  to  the  jury  on  the  evidence, 
and  their  finding  should  not  be  disturbed.  He  argued  that  leaving 
the  door  of  a house  open  near  the  street,  while  the  house  was  being 
built,  where  children  might  be  tempted  to  go  into  it,  was  an  allure- 
ment or  invitation  to  them  to  do  so:  Smith  v.  Hayes  (1898),  29 
O.R.  283,  at  p.  294;  Shilson  v.  Northern  Ontario  Light  and  Power 
Co.  Ltd.,  supra.,  distinguished;  Glasgow  Corporation  v.  Taylor, 
[1922]  1 A.C.  44;  Shearman  and  Redfield  on  Negligence,  6th  ed., 
vol.  3,  pp.  1846-1849. 

December  12.  Meredith,  C.J.C.P. : — If  the  evidence  adduced 
at  the  trial  of  this  action  could  support  the  plaintiffs’  claim,  a 
new  trial  would  be  necessary,  because  the  findings  of  the  jury,  and 
the  charge  of  the  Judge,  do  not  cover  the  real  questions  involved  in 
the  action. 

But,  if  there  is  no  evidence  upon  which  the  verdict  and  judg- 
ment in  question  can  be  supported,  and  it  is  plain  that  all  sub- 
stantial facts  of  the  case  have  been  disclosed,  a new  trial  is  out  of 
the  question;  the  action  must  be  dismissed. 

And,  if  we  turn  our  backs  to  the  cases  and  deal  with  this  case 
upon  legal  principles  only,  or  according  to  common  sense,  which 
is  much  the  same  thing,  that  result  seems  to  me  inevitable. 

The  first,  and  controlling,  question  in  such  cases  as  this  must 
be:  what,  if  any,  right  had  the  infant  plaintiff  to  be  at  the  place 
where  he  was  when  injured  ? 

If  no  right,  he  was  a wrongdoer,*  a trespasser  upon  the  property 
and  rights  of  the  defendant,  and  has  no  right  of  action  against  the 
defendant:  on  the  contrary,  the  defendant  has  a right  of  action 
against  him  for  trespass,  in  which  damages  should  be  awarded  for 
the  injury  the  accident  caused  to  the  cement  into  which  the  boy 
fell. 

An  infant  trespasser,  in  these  respects,  is  in  the  same  position 
as  an  adult  trespasser.  Infancy  gives  no  legal  right  to  invade  the 
property-rights  of  others. 

But  an  infant  may  not  be  a trespasser  when  and  where  an  adult 
would  be  a trespasser. 

Each  would  equally  be  a trespasser  in  such  a case  as  this  unless 
upon  the  defendant’s  property  with  his  leave,  expressed  or  tacit: 
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and  in  some  cases  leave  would  be  granted  to  an  infant  when  it 
would  be  refused  to  an  adult. 

The  question  is  one  of  fact,  and  is  one  for  the  jury,  but  only 
when  there  is  some  evidence  upon  which  reasonable  men  could  find 
that  leave  had  been  given. 

No  such  question  was  left  to  the  jury  in  this  case:  the  trial 
seems  to  me  to  have  effected  nothing:  and  we  must  now  consider 
whether  there  is  any  evidence  upon  which  reasonable  men  could 
find  that  the  infant  plaintiff  was  not  a trespasser  because  he  had  the 
defendant’s  leave  to  be  where  he  was  when  he  was  injured. 

If  the  actual  truth  is  sought,  no  one  can  reasonably  say  that 
the  defendant  was  in  any  way  willing  that  this  infant  plaintiff  or 
any  of  his  playmates  should  enter  the  unfinished  building  in  ques- 
tion as  they  did : it  is  plain  that  it  was  altogether  against  his 
interests  and  his  wishes. 

No  one  has  suggested,  or  can  suggest,  anything  that  could 
indicate  any  such  leave,  except  that — if  some  of  the  evidence  is  to 
be  believed  and  the  rest  rejected  as  to  this  door — the  leaving  of  a 
door  open  indicates  it.  But  it  would  not,  in  any  circumstances, 
indicate  leave  to  enter  this  unfinished  building  at  night  to  play 
“ hide  and  seek,”  even  with  the  higher  sounding  title  of  “ fox  and 
hounds.” 

It  was,  and  is,  obvious  that  the  door  was  left  open,  as  also  was 
the  hole  or  well  into  which  the  infant  plaintiff  fell,  alighting  upon 
the  newly  cemented  bottom,  to  facilitate  the  building  of  a lift  or 
elevator,  which  work  was  to  proceed  on  the  next  working  day. 
The  various  parts  of  this  lift  and  the  lumber,  and  other  materials 
to  be  used  with  it,  outside  the  building  and  between  it  and  the 
public  sidewalk,  made  that  plain  to  any  one  who  had  eyes  to  see. 
In  order  to  reach  the  door  it  was  necessary  to  pass  over  and  around 
this  material. 

Then  turning  our  faces  to  the  cases  and  our  backs  upon  prin- 
ciples, I know  of  none  in  which  the  right  to  recover  was  not  based 
upon  leave,  expressed  or  implied.  Some,  doubtless,  have  gone  a 
long  way  in  seeking  evidence  of  leave  in  invitation,  allurement, 
knowledge,  and  other  ways;  but  none  has  taken  the  plaintiff  out 
of  the  category  of  trespasser  except  on  the  ground  really  of  leave  in 
some  form  or  other. 

We  are  not  concerned  in  the  facts  of  other  cases : we  must 
determine  this  case  on  its  own  facts ; and  I am  bound  to  say  that 
no  reasonable  man  could  say  that  these  boys  had  the  defendant’s 
leave  to  play  in  that  building,  as  they  did,  or  at  all,  without 
knowing  that  he  was  saying  that,  which  was  untrue. 
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If  the  infant  plaintiff  were  a trespasser,  it  is  admitted  and  is 
obvious  that  the  defendant  was  not  guilty  of  any  conduct  that  could 
make  him  liable  in  damages  for  the  injury  the  infant  plaintiff 
sustained. 

Some  one  did  owe  a duty  to  the  child — a moral  duty  to  teach  him 
not  to  trespass  on  the  property  and  rights  of  others:  but  it  was 
not  the  defendant  who  owed  it. 

I would  allow  the  appeal  and  dismiss  the  action. 

Riddell,  J. : — An  appeal  by  the  defendant  from  the  judgment 
at  the  trial  before  his  Honour  Judge  Evans  and  a jury  in  the 
County  Court  of  Wentworth. 

The  action  is  brought  by  a lad  of  eleven  and  his  father  against 
the  defendant,  a builder  in  Hamilton,  alleging  that  the  defendant 
by  his  negligence  had  caused  personal  injury  to  the  boy. 

The  defendant  was  building  a garage,  storehouse,  and  repair- 
shop,  fronting  on  Cannon  street,  with  the  front  about  10  feet  from 
the  sidewalk:  on  the  Cannon  street  front  the  wall  had  been  com- 
pleted, but  the  glass  had  not  been  put  in.  There  were  three  doors 
on  this  side — two  had  been  in  for  over  a week  when  the  accident 
happened  and  were  nailed  up.  The  third  door  led  to  an  intended 
elevator-shaft  for  hauling  automobiles  up  to  the  next  floor : this 
door  was  hung  and  had  been  nailed  up  also  for  about  a week.  But 
on  Good  Friday  and  the  next  day  the  elevator  machinery  arrived 
in  several  loads  from  Galt,  and  was  unloaded  at  this  elevator-door, 
between  the  building  and  the  sidewalk;  some  of  this  was  placed 
and  some  left  in  front  of  the  door.  The  boy  was  playing  “ fox 
and  hounds,”  with  three  companions,  on  Saturday  evening,  about 
8 o’clock — the  “ fox,”  Fred  Wood,  went  in  the  door  and  went 
upstairs — he  called  the  young  plaintiff,  who  was  a “ hound,”  and 
he  then,  standing  on  the  sill,  went  on,  took  a step  into  the  building, 
and  fell  down  a hole,  breaking  his  leg. 

Wood  had  kept  to  the  right  side,  where  there  was  a floor,  and 
walked  right  up  the  stairway,  as  the  infant  plaintiff  said,  and  so 
escaped  injury,  but  the  plaintiff  stepped  to  the  left  and  had  the 
accident — the  plaintiff  says  that  he  saw  that  the  floor  was  only 
halfway  across  the  opening,  and  that  he  stepped  into  the  opening 
to  see  where  the  other  boy  was — he  could  not  see  the  hole,  there 
was  just  blackness  down  there.  The  jury  gave  answers  to  ques- 
tions as  follows: — 

1.  Was  the  accident  to  the  infant  plaintiff  due  to  the  negligence 
of  the  defendant?  A.  Yes. 
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2.  If  so,  in  what  did  such  negligence  consist  ? A.  After  carry- 
ing in  the  small  machinery  the  door  should  have  been  closed  or 
boarded  up. 

3.  Did  the  infant  plaintiff  exercise  reasonable  care?  A.  Yes, 
according  to  his  age. 

4.  If  not,  could  the  infant  by  the  exercise  of  reasonable  care 
have  a/oided  the  accident? 


5.  At  what  sum  do  you  assess  the  damages  in  case  the  plaintiff 
is  entitled  to  recover?  A.  The  father,  $109;  the  boy,  $100:  $209. 

On  the  boy’s  own  story,  I do  not  think  that  twelve  men  could 
reasonably  find  that  he  was  not  the  author  of  his  own  misfortune. 
A boy  of  eleven,  standing  on  the  sill  looking  into  a passageway, 
sees  it  only  half  covered  with  flooring,  sees  his  friend,  by  keeping 
to  the  right,  where  there  was  flooring,  ascend  stairs  in  safety, 
seeing  on  the  left  “ just  blackness,”  steps  into  that  blackness — is 
it  not  inevitable  that  it  should  be  held  that  the  resulting  accident 
was  caused  by  himself?  It  was  not  beyond  the  intelligence  of  a 
boy  like  this  to  know  that  he  should  not  act  in  that  way. 

Nor  can  I see  any  actionable  negligence  on  the  part  of  the 
defendant. 

There  is  no  such  thing  in' law  as  negligence  at  large — action- 
able negligence  is  the  failure  in  duty  to  some  one  certain  or  unas- 
certained. Towards  whom  was  there  a duty  to  have  the  left  side 
of  this  passageway  properly  covered? 

To  any  one  rightly  there  by  invitation  or  on  business,  as  in 
Indermaur  v.  Dames , no  doubt:  but  why  towards  this  lad?  No 
question  can  here  arise  of  liability  by  reason  of  leaving  a nuisance 
in  the  form  of  an  opening  near  the  highway  such  as  was  under 
consideration  in  such  cases  as  Jewson  v.  Gatti  (1886),  2 Times 
L.R.  381;  Ilarrold  y.  Watney,  [1898]  2 Q.B.  320;  Crane  v.  South 
Suburban  Gas  Co .,  [1916]  1 K.B.  33 ; or  of  a nuisance  on  the  high- 
way like  that  in  the  leading  and  much  quoted  case  of  Lynch  v. 
Nurdin  (1841),  1 Q.B.  29;  or  a public  park:  Glasgow  Corporation 
v.  Taylor , [1922]  1 A.C.  44  (H.L.  Sc.) 

But  we  are  pressed  with  the  “ allurement  ” argument. 

Very  many  cases  in  the  English  Courts  and  some  in  our  own 
have  discussed  the  principle  of  allurement — most  of  these  cases 
are  to  be  found  in  the  text-books;  and,  while  I have  re-read  many 
of  them,  I do  not  think  it  necessary  to  draw  on  any  but  the  two 
recent  cases  in  England,  Latham  v.  R.  Johnson  and  Nephew  Ltd., 
[1913]  1 K.B.  398  (C.A.),  and  Hardy  v.  Central  London  Railway 
Co.,  [1920]  3 K.B.  459,  which  seem  to  me  to  place  this  doctrine  on 
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a firm,  logical,  and  proper  basis.  There  is  no  greater  liability  of 
the  owner  of  property  towards  children  than  towards  adults — per 
Farwell,  L.J.,  [1913]  1 K.B.  at  p.  407:  “ the  exceptions  apply  to 
all  alike  and  the  adult  is  as  much  entitled  to  protection  as  the  child.” 
Bankes,  J.,  in  the  Hardy  case,  [1920]  3 K.B.  at  p.  465,  says: 
“ This  is  no  doubt  true,  but  in  accepting  the  proposition  the  fact 
must  not  be  lost  sight  of  that  a very  different  inference  may  have 
to  be  drawn  from  facts  when  dealing  with  the  case  of  an  infant, 
than  when  dealing  with  the  case  of  an  adult.  . . . What  may 
amount  to  an  invitation  or  a license  to  a child  may  be  neither  the 
one  nor  the  other  to  an  adult.” 

This  distinction  does  not  avoid  the  principles  applicable  to 
child  as  to  man — a child  must  be  a trespasser  under  the  state  of 
facts  in  which  a man  would  be  a trespasser,  unless  there  are 
circumstances  amounting  to  an  invitation  or  license  to  a child  where 
the  same  would  not  be  such  to  a man — and  where  the  child  is  a 
trespasser  he  has  the  same  rights  as,  and  no  higher  than  those  of, 
a man. 

“ Allurements,”  “ attractions,”  “ implied  invitations,”  “ implied 
licenses,”  etc.,  have  been  relied  upon  in  some  cases  to  fasten  liability 
upon  a landowner  in  respect  of  an  infant  coming  upon  the  land: 
and  the  cases  shew  that,  if  the  landowner  place  or  leave  upon  his 
land  anything  that  would  naturally  attract  children  to  come  upon 
his  land  without  taking  efficient  means  to  .keep  them  off,  he  may 
therefore  be  held  to  have  invited  or  licensed  them  to  come  upon 
his  property — and  consequently  they  cease  to  be  trespassers  and 
become  invitees  or  licensees  with  all  the  rights  of  express  invitees 
or  licensees. 

I am  unable  to  find  that  what  was  done  and  what  was  left 
undone  in  the  present  case  could  be  considered  an  implied  invi- 
tation or  license.  It  may  be  true  that  children  will  sometimes 
play  in  unfinished  buildings  if  they  have  a chance — so  they  may 
in  an  open  cellar  or  anywhere  else — but  “ it  is  hard  to  see  how 
infantile  temptations  can  give  rights,  however  much  they  may 
excuse  peccadilloes.  A child  will  be  a trespasser  still :”  [1913] 

1 K.B.  415,  416.  Surely  there  is  nothing  alluring  to  child  more 
than  to  man  in  an  open  door:  there  is  not  in  an  open  door  an 
allurement  so  potent  that  he  will  almost  involuntarily  enter  it. 
Nor  does  the  plaintiff  pretend  that  he  was  allured  into  the  building 
— he  followed  the  “ fox  ” when  the  “ fox  ” ran  in,  and  because  the 
“ fox  ” ran  in — natural  perhaps,  but  not  caused  by  the  attractions 
of  the  place. 
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Moreover,  even  supposing  that  he  conld  be  considered  allured 
to  the  sill:  he  stood  there  in  safety  for  a time,  and  then  stepped 
down  to  the  black  place  on  the  floor,  not  because  he  was  allured 
or  attracted  by  some  characteristics  of  the  place,  but  to  get  a better 
view  of  the  “ fox,”  who  had  run  upstairs. 

I am  wholly  unable  to  understand  how  it  could  in  the  present 
case  be  held  that  there  was  anything  equivalent  to  an  invitation 
or  license  to  go  to  that  part  of  the  passageway.  The  plaintiff  then 
was  a trespasser  with  the  rights  of  a trespasser  only — and  in  that 
view  has  no  right  of  action. 

I have  not  lost  sight  of  the*  fact  that  children  had  been  found 
in  some  part  of  the  building,  but  they  had  been  chased  away: 
Crane  v.  South  Suburban  Gas  Co .,  [1916]  1 K.B.  33.  The  Scot- 
tish case  Wilson  v.  Glasgow  and  South-Western  Railway  Co., 
[1915]  S.C.  215,  is  not  unlike  the  present. 

I would  allow  the  appeal  and  dismiss  the  action  with  costs  here 
and  below. 


Middleton,  J.,  agreed  with  Riddell,  J. 

Latchford.  J. : — Unless  an  allurement  to  children,  of  which 
the  defendant  knew  or  ought  to  have  known,  existed  upon  his 
premises,  sufficient  to  amount  to  an  invitation  to  the  infant  plain- 
tiff which  would  convert  him  from  trespasser  to  licensee,  the 
defendant  owed  the  boy  no  duty  and  was  guilty  of  no  negligence. 

Such,  briefly  stated,  is,  in  my  opinion,  the  result  of  many 
decisions  as  applied  to  the  circumstances  of  this  case.  See  Salmond 
on  Torts,  6th  ed.,  p.  457  et  seq. 

No  such  allurement  existed.  The  infant  plaintiff,  if  allured, 
was  allured,  not  by  the  condition  of  the  building,  but  by  the 
playmate  whom  he  followed  into  it.  Evidence  is  lacking  that  boys 
were  known  to  have  played  on  the  premises,  except  when  the  exca- 
vation for  the  foundation  was  open,  after  which  notices  to  keep 
out  were  put  up,  and  children  ceased  frequenting  the  place — at 
least  so  far  as  the  owner  was  aware. 

I,  therefore,  think  the  appeal  should  be  allowed. 

Logie,  J. : — The  plaintiff,  a boy  of  ten  years  of  age  at  the  time  of 
the  accident,  was  playing  with  others  a game  of  “ fox  and  hounds,” 
on  a dark  evening  in  April.  In  the  course  of  it,  one  of  the  foxes 
entered  the  defendant’s  building,  which  was  in  course  of  construc- 
tion, through  a door  which  the  jury  found  had  been  left  open. 
The  plaintiff,  a hound,  followed.  He  saw  that  the  fox  kept  to  the 
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right  and  went  up  some  stairs,  that  there  was  a floor  in  the  passage- 
way leading  to  the  stairs  which  covered  only  half  the  opening.  In 
endeavouring  to  see  where  the  fox  was,  and  as  a result  of  a call 
from  the  boy,  the  plaintiff  went  to  the  left  at  the  entrance,  stepped 
into  an  open  space  in  the  darkness,  fell  into  the  cellar,  and  broke 
his  leg. 

At  the  trial  the  jury  found,  in  response  to  questions  put  to 
them  by  the  learned  trial  Judge,  that  the  accident  was  due  to  the 
negligence  of  the  defendant,  and  that  such  negligence  consisted 
in  this,  that  “ after  carrying  in  the  small  machinery  the  door 
should  have  been  closed  or  hoarded  up/’  and  that  the  plaintiff 
exercised  reasonable  care  according  to  his  age. 

No  question  as  to  the  place  being  an  allurement  to  children 
was  left  to  the  jury.  It  was  discussed  on  Mr.  Washington’s  objec- 
tion to  the  learned  Judge’s  charge,  but  neither  counsel  asked  that 
such  a question  should  be  put  to  the  jury,  and  the  learned  trial 
Judge  did  not  see  fit  to  do  so. 

Before  us,  however,  the  case  was  argued  on  the  assumption  that 
the  plaintiff,  being  a trespasser,  could  succeed  only  on  the  theory 
that  a building  under  construction,  with  a door  standing  open, 
constituted  an  allurement  which  a child  of  the  plaintiff’s  age  could 
not  resist. 

Now,  in  order  that  the  doctrine  of  allurement  may  be  applied, 
it  must  be  shewn  that  the  thing  which  caused  the  injury  was  an 
allurement  to  children,  that  they  were  in  the  habit  of  frequenting 
the  place  where  it  was,  and  that  this  fact  was  known  to  the  person 
who  put  it  there,  the  principle  being  that  the  knowledge  of  the 
defendant  that  the  children  were  in  the  habit  of  trespassing  is  a 
matter  of  inducement  only,  and  that  they,  by  the  defendants 
acquiescence,  from  being  trespassers  became  licensees:  Cooke  v. 
Midland  Great  Western  Railway  of  Ireland , [1909]  A.C.  229 ; 
Latham  v.  R.  Johnson  & Nephew  Ltd.,  [1913]  1 K.B.  398,  416; 
Hardy  v.  Central  London  Railway  Co.,  [1920]  3 K.B.  459; 
Glasgow  Corporation  v.  Taylor,  [1922]  1 A.C.  44;  and  in 
Shilson  v.  Northern  Ontario  Light  and  Power  Co.  Ltd.,  45  O.L.R. 
449,  our  First  Divisional  Court  of  the  Appellate  Division  held 
that  the  principle  upon  which  Cooke  v.  Midland  Great  Western 
Railway  of  Ireland  was  decided  had  been,  in  that  case,  pressed  to 
the  utmost  limit. 

In  the  case  before  us,  however,  there  was  no  finding  of  that 
kind,  and  no  evidence  which  would  support  or  warrant  such  a 
finding.  On  the  contrary,  the  evidence  wholly  negatives  acquies- 
cence on  the  defendant’s  part. 
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In  the  words  of  Hamilton,  L.J.,  in  Latham  v.  R.  Johnson  & 
Nephew  Ltd.,  [1913]  1 K.B.  at  pp.  415,  416,  approved  by  Bankes, 
L.J.,  in  Hardy  v.  Central  London  Railway  Co. : — 

“ Here  it  is  hard  to  see  how  infantile  temptations  can  give 
rights,  hofvever  much  they  may  excuse  peccadilloes.  A child  will 
be  a trespasser  still,  if  he  goes  on  private  ground  without  leave  or 
right,  however  natural  it  may  have  been  for  him  to  do  so.” 

I would  allow  the  appeal,  and  dismiss  the  action,  both  with 
costs,  if  exacted. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Cyr  V.  Dufault. 

Contract  — Promise  to  Marry  — Breach  — Statute  of.  Frauds  — Whether 

Contract  to  he  Performed  within  a Year — Renewal  of  Promise  from 

Time  to  Time — Acknowledgment — Letters  Abandoning  Contract. 

In  the  autumn  of  1921  the  defendant  proposed  marriage  to  the  plaintiff 
and  she  agreed  to  marry  the  defendant.  The  marriage  was  to  take 
place  not  later  than  the  month  of  May,  1923.  The  promise  of 
marriage  was  renewed  from  time  to  time  up  to  the  17th  May,  1922: — 
Held , therefore,  that,  even  if  the  date  fixed  for  the  marriage  was  the 
15th  May,  1923,  the  contract  was  one  to  he  performed  within  a year, 
and  a memorandum  in  writing  to  satisfy  the  Statute  of  Frauds  was 
unnecessary. 

Smith  v.  Jamieson  (1889),  17  O.R.  626,  followed. 

And,  semble,  letters  of  the  defendant,  written  on  various  days  between 
May,  1922,  and  January,  1923,  although  containing  an  abandonment 
or  renunciation  of  the  contract,  amounted  to  an  admission  or  acknow- 
ledgment that  there  was  an  existing  contract. 

Leather  Cloth  Co.  v.  Hieronimus  (1875),  L.R.  10  Q.B.  140,  applied. 

Action  to  recover  $2,500  damages  for  breach  by  the  defendant 
of  an  alleged  contract  to  marry  the  plaintiff. 

The  action  was  tried  by  Weight,  J.,  without  a jury,  at  Ottawa. 

Henri  Saint- Jacques,  for  the  plaintiff. 

0.  A.  Sauve,  for  the  defendant. 

December  13,  1923.  Weight,  J. : — In  this  action  the  plaintiff 
claims  $2,500  damages  for  breach  of  contract  of  marriage.  At  the 
trial  I found  that  there  was  a contract  by  the  defendant  to  marry 
the  plaintiff,  and  also  that  there  was  a breach  of  such  contract.  I 
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reserved,  for  further  consideration,  the  question  whether  or  not 
the  contract  was  one  necessary  to  be  in  writing  within  the  Statute 
of  Frauds  as  being  a contract  not  to  be  performed  within  one  year, 
and  also  the  assessment  of  damages  in  case  the  plaintiff  should  be 
entitled  to  recover. 

The  parties  to  this  action  first  met  in  October,  1921,  and  shortly 
thereafter  the  defendant  proposed  marriage  to  the  plaintiff,  and 
she  agreed  to  marry  the  defendant. 

The  defendant  sets  up  the  defence  that  the  marriage  was  to 
take  place  on  the  15th  May,  1923;  and,  as  this  would  be  more  than 
one  year  after  the  original  promise  was  made,  the  Statute  of 
Frauds  would  afford  a complete  defence. 

The  plaintiff  in  her  evidence  says  that  May,  1923,  was  the 
latest  date  at  which  the  marriage  was  to  take  place,  although  in 
her  cross-examination  she  states  that  at  some  time  during  the 
engagement  the  date  of  the  marriage  was  fixed  for  the  15th  May, 
1923. 

William  Cyr,  the  plaintiffs  father,  says  that  during  March  or 
April,  1922,  the  defendant  stated  to  him  that  he  (the  defendant) 
was  to  marry  the  plaintiff  not  later  than  the  15th  May,  1923. 

The  result  of  all  the  evidence  appears  to  be  that  the  parties 
were  to  be  married  not  later  than  the  month  of  May,  1923;  and, 
if  this  is  the  correct  result,  the  Statute  of  Frauds  will  not  apply. 
See  Smith  v.  Jamieson  (1889),  17  O.R.  626,  and  cases  there  cited, 
and  also  Halsbury’s  Laws  of  England,  vol.  7,  p.  365,  para.  753. 

From  the  evidence  I would  conclude  that  the  promise  of 
marriage  was  renewed  from  time  to  time  between  the  parties  up 
to  the  17th  May,  1922;  and  that,  therefore,  even  if  the  date  of 
the  marriage  was  fixed  for  the  15th  May,  1923,  it  was  not  neces- 
sary that  the  contract  should  be  evidenced  in  writing,  as  the 
marriage  was  to  take  place  within  a year  after  the  renewal  of  the 
promise. 

At  the  trial,  some  letters  from  the  defendant  to  the  plaintiff, 
bearing  date  the  12th  May,  1922,  the  17th  May,  1922,  the  17th 
August,  1922,  and  the  3rd  January,  1923,  respectively,  were  put 
in.  These  letters  contain  sufficient  memoranda  of  the  defendant’s 
agreement  to  marry  the  plaintiff  to  satisfy  the  Statute  of  Frauds. 
They  contain  an  abandonment  or  renunciation  of  the  contract  on 
the  part  of  the  defendant,  but  they  also  at  the  same  time  amount 
to  an  admission  or  acknowledgment  that  there  was  an  existing 
contract. 

I think  the  principle  of  the  decision  in  Leather  Cloth  Co.  v. 
Rieronimus  (1875),  L.R.  10  Q.B.  140,  applies  to  this  case,  and 
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that  the  defendant’s  letters  contain  a sufficient  note  or  memoran- 
dum of  the  agreement  to  satisfy  the  Statute  of  Frauds. 

There  will  be  judgment  for  the  sum  of  $1,500  and  costs. 

The  defendant  appealed  from  the  judgment  of  Wright,  J. 

March  6,  1924.  The  appeal  was  heard  by  Latchford,  C.J., 
Hodgins,  Middleton,  and  Masten,  JJ.A. 

J.  Sauve , for  the  appellant. 

Henri  Saint- Jacques,  for  the  plaintiff,  respondent. 

The  judgment  of  the  Court  was  delivered,  at  the  conclusion  of 
the  argument  for  the  appellant,  by  Latchford,  C.J. : — Counsel 
for  the  appellant  has  advanced  all  that  can  be  said  in  favour  of  his 
client;  yet,  looking  at  the  letter  of  the  12th  May,  1922,  it  is  difficult 
to  say  that  it  is  not  an  admission  in  writing  of  the  promise  of 
marriage. 

Then,  on  the  other  point,  there  is  nothing  in  the  contract  to 
shew  that  it  was  not  to  be  performed  within  a year. 

Therefore,  if  not  sufficiently  authenticated  by  the  letter  referred 
to,  the  contract  does  not  come  under  such  authorities  as  Peter  v. 
Compton  (1694),  Skinner  353,  1 Sm.  L.C.,  12th  ed.,  p.  353,  so  as 
to  make  the  Statute  of  Frauds  apply,  and  so  the  appeal  must  be 
dismissed. 


Appeal  dismissed  with  costs. 
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1923. 


McCormick  v.  Township  of  Caledon. 


April  19. 
Dec.  15. 


Highway— Nonrepair — Dangerous  Place  in  Road — Failure  to  Guard — 
Negligence  of  Township  Corporation  — Motor  Vehicle  Becoming 
Unmanageable  and  Running  off  Road  into  Gully  without  Fault  of 
Driver — Death  of  Driver — Proximate  Cause — Combined  Causes — 
Duty  of  Corporation  as  Regards  Fitness  of  Road  for  Motor  Traffic 
— Action  under  Fatal  Accidents  Act. 


M.  was  driving  a motor  car  upon  a highway  in  the  township,  when 
the  car  (owing  to  no  fault  of  the  deceased,  as  was  found)  became 
uncontrollable  and  ran  off  the  road  into  a gully,  killing  M.  The 
place  was  (as  found)  a dangerous  one,  and  there  was  no  fence  or 
other  guard:  — 

HCd  (Meredith,  C.J.C.P.,  dissenting,  and  Riddell,  J..  doubting),  that 
the  defendants,  the  township  corporation,  were  liable  for  their 
negligence  in  not  erecting  and  maintaining  a fence  or  guard-rail  at 
this  place;  and  damages  were  assessed  against  them  in  an  action 
under  the  Fatal  Accidents  Act,  brought  by  the  mother  of  M. 

The  rule  laid  down  in  Sherwood  v.  City  of  Hamilton  (1875),  37  U.C.R. 
410,  that  “where  two  causes  combine  to  produce  the  injury,  both  in 
their  nature  proximate,  the  one  being  the  defect  in  the  highway,  and 
the  other  some  occurrence  for  which  neither  party  is  responsible,  the 
corporation  is  liable,  provided  the  injury  would  not  have  been  sus- 
tained but  for  the  defect  in  the  highway,”  applied. 

Plant  v.  Township  of  Normanhy  (1905),  10  O.L.R.  16,  referred  to. 

A motor  car  which,  without  fault  of  its  driver,  becomes  unmanageable, 
comes  within  the  rule  applied  to  runaway  horses  in  Foley  v.  Town- 
ship of  East  Flamborough  (1889),  26  A.R.  43. 

It  is  the  duty  of  the  corporation  to  alter  the  standard  of  a road  from 
time  to  time,  as  the  traffic  upon  it  becomes  larger  or  altered  in 
character:  Chichester  Corporation  v.  Foster , [1906]  1 KB.  167,  175, 
176;  Sharpness  New  Docks  and  Gloucester  and  Birmingham  Naviga- 
tion Co.  v.  Attorney-General,  [1915]  A C.  654,  662,  665,  671,  672. 


Action  by  the  mother  of  Michael  McCormick,  deceased,  to 
recover  damages  for  his  death,  in  an  automobile  accident  alleged 
to  have  been  caused  by  the  nonrepair  of  a highway  in  the  town- 
ship of  Caledon.  The  action  was  brought  against  the  township 
corporation  under  the  Fatal  Accidents  Act. 

The  trial  was  before  Mulock,  C.J.Ex.,  without  a jury,  at 
Brampton. 

II.  Guthrie,  K.C.,  and  H.  B.  Church,  for  the  plaintiff. 

C.  B.  McKeown,  K.C.,  and  W.  8.  Morphy , for  the  defendant 
corporation. 

April  19.  Mulock,  C.J.Ex.: — The  plaintiff.  Mrs.  McCormick, 
brings  this  action  under  the  Fatal  Accidents  Act,  against  the 
Municipal  Corporation  of  the  Township  of  Caledon,  in  the  County 
of  Peel,  for  damages  because  of  the  death  of  her  son  Michael,  who 
was  killed  in  an  automobile  accident  which  occurred  on  Monday 
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the  24th  October,  1921,  upon  the  2nd  concession  line  east  of  Huron 
street  in  the  said  township. 

The  plaintiff  charges  that  the  accident  was  caused  by  the  road 
being  in  a condition  of  nonrepair.  This  the  corporation  denies, 
and  also  sets  up  the  defence  that  the  accident  was  caused  by  the 
negligence  of  the  deceased. 

On  the  morning  of  the  24th,  Michael  McCormick  was  alone  in 
his  car,  driving  it  along  the  highway,  on  a down  grade,  and  his 
evidence  shews  that  he  lost  control  of  it  at  a point  about  70  feet 
southerly  from  the  place  where  the  accident  happened,  and  that 
from  this  point  the  car  continued  in  a practically  straight  line 
until  it  ran  off  the  road  into  the  gully,  killing  Michael. 

Where  the  accident  occurred,  the  road  was  not  guarded.  It 
appears  that  the  road-allowance,  skirting  along  the  edge  of  a hill, 
led  through  a somewhat  deep  depression,  and  in  order  to  save  the 
travelling  public  from  being  obliged  to  proceed  along  this  valley 
the  township  corporation  had  cut  a ledge,  about  14  feet  in  width, 
along  the  edge  of  the  hill,  and  the  via  trita,  as  it  continued  from 
the  higher  level  down  towards  this  ledge,  curved  to  the  right, 
whereby  the  traffic  by  means  of  this  ledge,  was  able  to  avoid  the 
valley.  Because  of  the  narrowness  of  this  ledge  and  of  the  gully 
at  the  edge  of  it  the  place  was  dangerous,  and  the  danger  was 
increased  because  of  the  curve  in  the  via  trita  within  a few  feet 
of  the  ledge  itself,  and  in  its  unguarded  condition  it  was,  in  my 
opinion,  in  a state  of  nonrepair. 

The  Township  of  Caledon,  situate  in  the  heart  of  the  Province, 
has  been  long  settled,  is  populous  and  wealthy,  its  assessment 
being  nearly  $2,000,000.  There  is  much  local  and  other  (including 
automobile)  traffic  along  the  road,  and  a wire  fence,  which  would 
have  prevented  the  accident,  could  have  been  erected  at  a trifling 
cost  (about  $50) . . 

The  evidence  shews  that  as  the  car  was  proceeding  down  the 
grade  the  deceased  lost,  and  was  unable  to  recover,  control  of  it. 

One  witness,  Dr.  Raynor,  the  coroner,  swore  that  for  a con- 
siderable distance  back  from  where  the  car  left  the  road  there  were 
marks  on  the  side  of  the  travelled  road  which  might  have  been 
made  by  the  hub  with  spokes  broken  out  of  it,  and  that  from  the 
marks  he  considered  that  the  car  was  out  of  control. 

Dr.  Stubbs  examined  the  marks  made  by  the  car  and  swore  that 
for  40  feet  or  more  they  shewed  that  the  car  was  skidding  and 
that  intermittently  its  wheels  were  not  revolving. 

Dr.  Thomas  found  marks  of  skidding  made  by  the  hind  wheels 
of  the  car  at  different  places  along  the  road  from  where  the 
trouble  began, *70  feet  back,  to  where  the  car  ran  off  the  road;  after 
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the  accident  he  examined  the  car  and  found  one  of  the  brake-rods 
detached  from  the  crank-shaft  and  driven  through  the  side  of  the 
engine,  whereby,  the  crank-shaft  became  locked,  and  he  thought 
that  the  car  had  been  going  at  a high  rate  of  speed. 

C.  T.  Sweeney  examined  the  marks  on  the  road,  and,  in  his 
opinion,  they  shewed  that  the  ear  was  “ jumpy/  locking  and  not 
locking. 

Albert  E.  Smith  saw  marks  of  intermittent  skidding  in  fairly 
straight  line,  but  ce  angling  ” towards  the  left  (the  gully),  and  on 
examination  of  the  car  he  found  a connecting  rod  disconnected 
from  the  crank-shaft  and  driven  to  the  side  of  the  cylinder,  and 
the  cap  of  the  bearing  which  holds  that  rod  in  place  was  lying  in 
the  crank-case. 

R.  H.  Raybourne  saw  marks  on  the  road  which  indicated  inter- 
mittent skidding  of  the  hind  wheels,  and  he  swore  that  if  the  road 
had  been  straight  the  car  would  have  remained  upon  the  road,  and 
no  accident  would  have  happened. 

R.  B.  Robson,  an  experienced  expert  in  the  mechanism  and 
operation  of  automobiles,  was  of  opinion  that  it  was  impossible  to 
ascertain  with  reasonable  certainty  the  cause  of  the  driver  losing 
control  of  the  car,  but  his  best  theory  was  that  when  it  was  descend- 
ing the  grade  some  undiscoverable  steering  trouble  arose  which 
prevented  the  deceased  controlling  the  car,  and  that,  with  a view 
to  stopping  it,  he  had  put  it  into  low  gear,  which  was  the  proper 
thing  to  do;  that  the  immediate  result  was  accelerated  speed;  that 
then  the  engine  had  torn  the  thread  off  the  nuts  which  held  the 
cap  of  the  connecting  rods  in  place,  whereupon  the  steering  gear 
became  disabled,  the  driver  helpless,  and  the  uncontrollable  car 
continued  on  its  downward  straight  course  over  the  bank  into  the 
gully. 

I accept  Mr.  Robson’s  evidence.  The  onus  was  on  the  defendant 
corporation  to  establish,  on  the  part  of  the  deceased,  negligence 
which  caused  or  contributed  to  the  accident.  There  is  evidence 
to  shew  that  the  steering  gear  was  out  of  order  three  weeks  before 
the  accident,  but  that  subsequently  this  defect  was  remedied  by 
one  Edward  Whittick,  automobile  repairer,  in  whose  hands  the  car 
was  placed  for  repair,  and  I see  no  reason  for  questioning  his 
evidence,  which  was  to  the  effect  that  he  put  the  car  in  repair,  and 
that  when  it  left  his  hands  the  steering  gear  was  in  good  order. 

I find  that  the  uncontrollable  condition  of  the  car  arose  from 
no  fault  of  the  deceased;  that  he  had  no  reason  to  anticipate  it; 
that  it  began  as  the  car  descended  the  grade ; that  the  deceased 
made  all  reasonable  efforts  to  control  the  ear,  but  was  unsuccessful ; 
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Muloek,  and  that  the  accident  happened  because  of  the  unguarded  condition 
C J Ex  of  the  road. 


Township 

of 

Caledon. 


1923‘  The  facts  of  this  case  bring  it  within  the  rule  laid  down  in 

McCormick  Sherwood  v.  City  of  Hamilton  (1875),  37  IJ.C.R.  410,  that  “ where 
two  causes  combine  to  produce  the  injury,  both  in  their  nature 
proximate,  the  one  being  the  defect  in  the  highway,  and  the  other 
some  occurrence  for  which  neither  party  is  responsible,  the  cor- 
poration is  liable,  provided  the  injury  would  not  have  been  sus- 
tained but  for  the  defect  in  the  highway/’  Here  the  car  unex- 
pectedly, and  without  fault  of  the  deceased,  became  unmanageable, 
and  the  accident  would  not  have  happened  but  for  the  unguarded 
condition  of  the  road;  and,  therefore,  if  it  was  the  duty  of  the 
corporation  to  have  guarded  it,  it  is  liable  if  the  plaintiff  is  entitled 
to  damages. 


The  narrowness  of  the  locus  in  quo , the  gully,  the  down  grade 
and  bend  in  the  road  as  one  approached  the  locus , marked  it  as  a 
spot  dangerous  to  the  travelling  public.  The  road  had  been  in  use 
for  over  60  years,  was  an  average  travelled  township  road,  in  a 
populous  township,  and  passed  through  a well-settled  portion  of 
the  township.  A few  rods  of  wire  fencing  would  have  prevented 
the  accident;  the  cost  thereof  (but  a few  dollars)  was  practically 
negligible ; and  I am  unable  to  discover  any  excuse  for  this  wealthy 
township  not  having  made  such  a trifling  expenditure  in  order  to 
protect  the  lives  of  those  using  the  road.  I think  Dr.  Stubbs 
spoke  correctly  when  he  said  that,  had  it  done  so,  the  deceased 
“ would  have  been  alive  to-day.” 

The  fact  that  the  vehicle  in  question  was  an  automobile  does 
not,  I think,  relieve  the  township  corporation.  As  said  by  Wills,  J., 
in  Chichester  Corporation  v.  Foster , [1906]  1 K.B.  167,  at  pp. 
175,  176:  “ It  seems  to  me  that  Attorney -General  v.  Scott,  [1905] 
2 K.B.  160,  is  a distinct  authority  for  the  proposition  that  it  is 
their”  (the  corporation’s)  “ duty  to  alter  the  standard  of  a road 
from  time  to  time,  as  the  traffic  upon  it  becomes  larger  or  altered 
in  character.”  This  was  also  the  view  of  the  Court  in  Sharpness 
New  T)ock,s  and  Gloucester  and  Birmingham  Navigation  Co.  v. 
Attorney-General,  [1915]  A.C.  654,  per  Viscount  Haldane,  L.C. 
(p.  662)  : “ The  Court  of  Appeal  seems  to  have  thought  that  the 
obligation  under  these  words  to  maintain  and  repair  might  have 
imposed  an  obligation  to  make  new  works,  by  analogy  to  the 
general  obligation  of  the  county  authority  to  keep  a highway  in 
such  a condition  that  it  could,  carry  not  only  the  traffic  of  the 


period  at  which  it  was  made,  but  heavier  traffic  coming  into  exist- 
ence subsequently.”  And  per  Lord  Atkinson  (p.  665):  “My 
Lords,  in  the  argument  of  this  appeal  many  authorities  were  cited 
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to  establish  that  it  is  the  duty  of  the  road  authorities  to  keep  their 
public  highways  in  a state  fit  to  accommodate  the  ordinary  traffic 
which  passes  or  may  be  expected  to  pass  along  them.  As  the 
ordinary  traffic  expands  or  changes  in  character,  so  must  the 
nature  of  the  maintenance  and  repair  of  the  highway  alter  to  suit 
the  change.  No  person  really  contests  that  principle.”  And  per 
Lord  Par  moor  (pp.  671,  672)  : “ The  obligation  of  a road 

authority  is  to  keep  the  roads,  as  dedicated  to  the  public,  in  a 
reasonably  fit  state  to  bear  the  ordinary  traffic  of  the  district  which 
may  reasonably  be  expected  to  come  upon  them.” 

Having  regard  to  these  views,  I am  of  opinion  that  the  road 
in  question  was  out  of  repair,  and  that  such  nonrepair  was  the 
proximate  cause  of  the  accident. 

The  remaining  question  is,  whether  the  plaintiff  is  entitled  to 
damages,  and,  if  so,  to  what  amount. 

The  plaintiff  is  a widow,  61  years  of  age,  and  lives  on  and 
works  a farm.  At  the  time  of  his  death,  the  deceased  was  a young 
man,  20  years  of  age,  in  good  health,  unmarried,  and  living  with 
his  mother  on  her  farm.  During  the  winter,  for  four  or  five  years, 
he  had  worked  in  Toronto,  driving  a delivery  waggon,  earning  a 
wage  commencing  at  $8  and  increasing  to  $18  per  week,  and 
during  the  summer  months  he  worked  on  farms,  earning  from 
$25  to  $40  a month  and  board.  She  swore  that  he  gave  her  all 
his  wages,  less  his  expenses,  and  was  in  good  health  at  the  time 
of  the  accident.  She  could  not  state  what  amounts  he  gave  her 
from  time  to  time,  but  definitely  remembered  one  sum  of  $50  given 
her  in  1918. 

The  plaintiff  impressed  me  as  quite  truthful,  and  I do  not 
question  the  correctness  of  her  evidence.  I am  of  opinion  that 
she  had  a reasonable  expectation  of  benefit  from  the  continuance 
of  her  son’s  life,  and  I award  her  $500  damages,  with  costs  on  the 
Supreme  Court  scale. 

The  defendants  appealed  from  the  judgment  of  Mulock, 
C.J.Ex. 

December  3.  The  appeal  was  heard  by  Meredith,  C.J.C.P., 
Riddell,  Latchford,  Middleton,  and  Logie,  JJ. 

McKeown,  K.C.,  and  Morphy,  for  the  appellants. 

Guthrie , K.C..  and  Church,  for  the  plaintiff,  respondent. 

December  15.  Latchford,  J. : — The  evidence  is  uncontra- 
dicted that  a proper  guard,  such  as  is  in  common  use,  would  have 
held  up  the  car  and  prevented  the  accident. 
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Dr.  Brynan,  after  stating  that  the  road  was  dangerous,  was 
asked : — 

“ Q.  Why  is  it  a dangerous  place  on  the  roadway?  A.  Because, 
in  the  first  place,  it  is  only  10  or  12  feet  wide,  and  the  deviation 
renders  it  more  dangerous  because  any  car  out  of  control  or  any 
horse  or  buggy  out  of  control,  they  go  straight  on — certainly  they 
go  straight  on  down  the  embankment.” 

Later,  Mr.  Guthrie  asked: — 

“ Q.  Now,  I understand.  Doctor,  from  your  description  of  it, 
as  you  saw  it  that  day,  there  is  no  attempt  there  to  guard  anybody 
from  going  over  the  embankment  or  precipice?  A.  No. 

“ Q.  Would  it  be  possible  to  guard  it  at  that  point?  A.  Well, 
that  was  my  opinion  at  the  time,  had  there  been  a fender. 

“ Mr.  McKeown.  Pardon  me. 

“ His  Lordship.  Is  this  ooie  of  your  experts  ? 

“ Mr.  Guthrie.  I will  have  to  treat  this  as  one. 

“ His  Lordship.  One  of  the  three. 

“ Witness.  Had  there  been  a fender  on  there,  it  certainly 
would  have  held  the  car  up. 

“ Mr.  Guthrie.  What  do  you  mean  by  a fence  ? A.  Posts  put 
down  and  heavy  wire,  as  is  put  in  many  parts  of  the  country  where 
I see  fences  put  up  at  particularly  dangerous  places. 

“ Hir  Lordship.  A guard?  A.  Yes,  sir. 

“ Mr.  Guthrie.  Q.  When  you  call  it  a fender,  you  mean  the 
side  fence,  posts?  A.  Yes. 

“ Q.  When  you  speak  of  other  parts  of  the  country,  are  you 
speaking  of  this  county?  A.  Yes. 

“ Q.  Is  there  any  difficulty  there  in  the  surface  of  the  soil  or 
anything  to  prevent  a guard  being  put  up  there?  A.  No. 

“ Q.  Would  it  be  an  expensive  undertaking  for  the  county  to 
put  a guard  there?  A.  I think  it  could  possibly  be  put  up  there 
for  $50  or  $60. 

“ Q.  And  from  what  you  saw  of  it,  was  it,  in  your  opinion, 
necessary  to  guard  it  at  that  place?  A.  That  was  my  opinion  at 
the  time — that  I think  that  the  car  would  have  been  held  up  and 
consequently  the  life  saved  if  they  had  a fender  there.” 

No  attempt  was  made  on  the  cross-examination  of  Dr.  Bryman 
to  weaken  his  evidence  that  the  road  was  dangerous  and  that  it 
could  have  been  guarded  at  slight  cost  in  a way  that  would  have 
prevented  the  accident. 

A veterinary  surgeon,  Mr.  William  Stubbs,  who  had  travelled 
the  road  since  1868,  considered  the  place  dangerous  for  a man 
going  north,  as  the  plaintiff’s  son  was. 

“ Q.  Gould  it  be  made  safe  there?  A.  Oh  certainly. 
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“ Q.  Is  it  possible?  A.  Oh,  yes. 

“ Q.  How  ? A.  Put  a guard-rail  on  it — we  have  guard-rails  in 
the  township. 

“ Q.  You  have  them  in  the  township,  I understand  so?  A. 
Yes. 

“ Q.  What  kind  of  a guard-rail  would  you  put  here?  A.  Well, 
we  have  both  kinds,  we  have  the  post  kind,  with  wood,  timber,  along 
either  side,  rail,  and  top-rail,  but  I would  rather  have  the  wire. 

“ Q.  The  wire-guard?  A.  Yes. 

“ Q.  Can  a wire-guard  be  erected  there,  to  safeguard  it,  at  a 
reasonable  cost?  A.  I think  so. 

“ Q.  What  would  you  think  it  would  cost  to  put  a guard-rail  to 
make  that  safe?  A.  $45  or  $50.” 

On  cross-examination  Mr.  Stubbs  was  asked  by  Mr.  Mc- 
Keown — 

“ Q.  Going  as  an  ordinary  man  should  drive,  a man  who  was  born 
there,  and  had  lived  there  all  his  life,  this  particular  case,  is  there 
any  reason  why  this  young  man,  born  within  a few  yards  of  it, 
and  living  there  all  his  life,  at  ten  o’clock  in  the  morning  should 
have  an  accident  there?  A.  Well,  I think  if  there  had  been  a 
railing  there,  I think  that  he  would  have  been  living  yet. 

“ Q.  That  is  not  what  I asked  you — I asked  you  if  there  was 
any  reason?  A.  No,  I cannot  give  the  reason. 

“ Q.  You  cannot  give  any  reason  why  he  should  have  an  acci- 
dent in  the  daytime,  knowing  the  road  as  he  knew  it.  Now  let 
me  ask  you,  Doctor,  you  were  reeve  of  the  township  for  a number 
of  years?  A.  Yes,  sir. 

“ Q.  And  the  road  was  in  the  same  condition  when  you  were 
reeve  as  it  is  now?  A.  Practically. 

“ Q.  And  at  the  time,  you  and  your  councillors  did  not  con- 
sider it  apparently  a dangerous  enough  road  to  repair  as  you  have 
suggested?  A.  Yes,  we  did,  excuse  me,  we  did,  but  there  were 
other  roads  in  the  township  of  a great  deal  more  importance. 

“ Q.  Yes?  A.  We  had  the  leading  roads  through  our  town- 
ship, and  a big  percentage  of  it  gravelled  without  any  covering 
on  it. 

“ Q.  And  you  did  these  repairs?  A.  And  these  kind  of  roads, 
people  were  crowding  our  council  or  councilmen  to  get  these  roads 
fixed,  and  the  township  was  doing  pretty  well,  fixing  roads,  but 
lately  they  have  not  been  doing  very  well.” 

About  two  weeks  before  the  accident,  Mr.  Stubbs  noticed  grease 
coming  out  of  the  housing  of  the  hind  axle  of  the  car  owned  by  the 
plaintiffs  son  and  told  him  he  should  get  some  rivets  that  were 
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out  of  the  housing  replaced,  and  that  if  he  did  not  he  would  be 
killed. 

After  the  accident  the  first  thing  Mr.  Stubbs  did  was  to  go 
and  look  at  the  housing. 

“ And  how  was  it  ?”  he  was  asked  on  re-examination.  He 
answered,  “ Why,  he  had  the  rivets  all  in.” 

Another  old  resident,  Alexander  McLeish,  deposed  that,  going 
north  as  young  McCormick  was,  the  place  where  the  accident  hap- 
pened was  dangerous. 

“ Q.  It  is  a place  that  could  be  properly  guarded  in  a reason- 
able way  ? A.  I should  think  so,  there  is  no  reason  why  it  should 
not. 

“ Q.  How  can  it  be?  A.  With  a railing  such  as  they  have  in 
different  parts  of  the  township. 

“ Q.  Would  that  be  erected  at  a modest  expense?  A.  Yes.” 

On  cross-examination 

“ Q.  When  you  said  to  my  learned  friend  that  it  was  dangerous 
at  night,  I presume  that  you  referred  to  a real  dark  night?  A. 
Yes,  sir. 

“ Q.  Not  at  all  dangerous  in  the  daytime?  A.  Oh,  no,  the  road 
is  there  to  drive  on,  if  you  are  all  right. 

“ Q.  The  road  is  quite  safe?  A.  Yes,  I have  drove  it  many  a 
time. 

“ Q.  And  more  especially  so  to  a person  who  knows  the  road? 
A.  Yes.” 

The  effect  of  this  was  weakened  by  subsequent  questions : — 

“ Q.  Would  you  consider  this  in  daytime  any  more  dangerous 
than  you  would  expect  to  find  on  an  ordinary  travelled  country 
road  ? A.  Yes. 

“ Q.  More  than  you  would  expect  to  find?  A.  Yes;  well,  the 
road  is  quite  narrow,  the  declivity  is  there. 

“ Q.  Yes  ? A.  And  you  have  a narrow  place  to  go  down,  and 
if  you  have  control  of  your  car,  or  control  of  your  horse,  whatever 
you  are  driving,  the  grade  is  not  so  great.” 

McLeish  was  not  cross-examined  as  to  the  feasibility  of 
properly  guarding  the  road. 

The  witness  for  the  defence,  Whittick,  about  two  weeks  before 
the  accident,  repaired  the  car  by  replacing  a broken  connecting 
rod  and  putting  in  proper  nuts  and  pins.  He  noticed  that  the 
other  connecting  rods  were  properly  equipped.  The  car  was  in 
good  order  on  the  day  prior  to  the  accident,  when  it  was  used  to 
carry  six  persons  some  miles.  On  one  hill,  “ a pretty  steep  little 
hill,”  the  load  was  too  great,  but  when  two  of  the  passengers  dis- 
embarked the  grade  was  successfully  overcome. 
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Again,  on  the  following  morning,  when  taken  out  by  the  plain- 
tiffs son,  the  car  appeared  to  be  in  good  order.  There  was  no 
witness  to  the  fatality  which  happened  soon  afterward.  Various 
and  different  inferences  were  in  evidence  based  on  the  traces  left 
on  the  road  and  the  slope  down  which  the  car  ran.  According  to 
the  expert  Robson,  whose  evidence  the  trial  Judge  accepted,  the 
steering  gear  caused  the  original  trouble. 

I see  no  reason  for  questioning  the  finding  of  fact  made  by  the 
learned  trial  Judge  that  young  McCormick  had  no  reason  to  antici- 
pate the  trouble  which  led  to  his  death.  Though  there  was  more 
"play”  to  the  steering  gear  than  is  usual  even  in  a Ford  car,  no 
difficulty  was  experienced  in  the  steering  when  the  car  was  driven 
on  the  previous  day.  I can  see  no  ground  for  declining  to  accept 
the  finding  that  negligence  cannot  be  attributed  to  the  deceased. 

There  is  ample  evidence  to  sustain  the  other  material  finding 
that  the  locality  was  a dangerous  one.  That  it  could  have  been 
easily  guarded  in  such  a way  as  to  have  prevented  the  accident  is 
not  disputed  except  by  argument.  The  evidence  on  the  point  is 
uncontradicted.  But  for  the  defect  in  the  highway  the  fatality 
would  not  have  occurred.  There  was  another  contributing  cause; 
but  to  the  facts  the  principle  established  by  Sherwood  v.  City  of 
Hamilton , 37  U.C.R.  410,  in  1875,  and  never  since  questioned, 
appears  to  me  to  apply.  In  neither  that  case  nor  this  was  the 
driver  of  the  horses  in  the  one  case  or  the  driver  of  the  automobile 
in  the  other  aware  of  any  vice  in  the  power  under  his  control  which 
would  contribute  to  the  accident,  and  horses  are,  I think,  much 
more  liable  than  a motor  car  to  become  uncontrollable.  It  is 
unnecessary  to  refer  to  other  cases.  The  recent  decision  of  the 
First  Divisional  Court  in  Clinton  v.  County  of  Hastings  (1923), 
53  O.L.R.  266,  refers  to  those  most  in  point. 

I would,  therefore,  dismiss  this  appeal. 

Middleton,  J. : — There  is  evidence,  in  my  view,  sufficient  to 
justify  the  findings  by  the  'Chief  Justice,  that  the  condition  of  the 
highway  called  for  the  erection  of  a guard  at  the  place  in  question, 
that  the  defendant  corporation  was  negligent  in  not  erecting  such 
a guard,  and  that  such  a guard  would  have  prevented  the  deceased 
from  falling  into  the  ditch. 

I also  think  that  the  finding  that  the  accident  was  not  caused 
by  the  negligence  of  the  deceased  is  supported  by  the  evidence. 
His  car  broke  down ; and,  while  there  was  evidence  which,  if 
believed,  might  have  supported  a finding  that  he  was  negligent  in 
using  a car  known  to  him  to  be  out  of  repair,  the  finding  that  this 
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was  a pure  accident  for  which  the  deceased  was  not  responsible 
cannot  be  said  to  be  against  the  weight  of  evidence. 

The  negligence  of  the  defendant  corporation  was  a proximate 
' cause  of  the  overturning  of  tire  car,  and  in  the  absence  of  contribu- 
tory negligence  it  must  compensate. 

The  reasoning  of  my  Lord  in  Plant  v.  Township  of  Normandy 
(1905),  10  O.L.R.  16,  commends  itself  to  me  and  demonstrates 
the  duty  to  guard  the  dangerous  spot.  The  obligation  extends  to 
runaway  horses:  Foley  v.  Township  of  East  Flamborough  (1899), 
26  A.R.  43,  and  many  other  cases;  and  I can  see  no  reason  why 
an  automobile  which,  without  fault  of  its  driver,  become  unman- 
ageable is  not  within  the  same  principle. 

The  appeal  should  be  dismissed. 

Riddell,  J. : — A careful  perusal  of  the  evidence  in  this  case 
leaves  me  in  a state  of  doubt,  even  giving  full  effect  to  the  dis- 
credit of  certain  evidence  by  the  learned  Chief  Justice  ; and  all 
that  is  in  dispute  is  fact. 

I am  not,  however,  to  consider  how,  were  I the  trial  Judge, 
I should  have  found  the  fact — I am  to  determine  whether  it  can 
be  said  that  the  trial  Judge  is  clearly  wrong. 

That  cannot  be  done,  “ to  doubt  is  to  affirm,”  and  the  appeal 
should  be  dismissed. 

Logie,  J.,  agreed  that  the  appeal  should  be  dismissed. 

Meredith,  C.J.C.P. : — I am  in  favour  of  allowing  this  appeal 
on  several  grounds: — 

I find  no  evidence  of  failure  on  the  part  of  the  defendants  to 
keep  the  highway  in  question  in  repair:  and  that  was  the  only 
duty  they  owed  to  the  man  who  was  killed.  The  fact  that  there 
had  never  before  been  any  accident  at  the  place  in  question,  in  the 
many  years  that  the  road  has  been  as  it  now  is,  and  the  fact  that 
no  complaint  had  ever  been  made  of  any  kind,  as  to  the  repair  or 
condition  of  the  road,  strongly  support  the  defendant  corporation’s 
denial  of  any  breach  of  duty.  It  is  not  the  duty  of  those  charged 
with  the  repair  of  the  highways  to  fence  them;  it  is  their  duty  to 
do  so  only  at  dangerous  places  when  doing  so  safeguards  them,  and 
it  can  be  done. 

The  plaintiff  has  not  satisfied  the  onus  of  proof  upon  her  that 
the  absence  of  a guard-rail  was  the  cause  of  the  accident:  upon  the 
evidence  my  conclusion  is  that  it  could  not  have  prevented  it. 
The  mere  opinion  of  witnesses  without  experience  or  any  pretence 
of  expert  knowledge  is  not  only  without  weight  but  is  inadmiss- 
ible. 
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Assuming  that  the  driver  of  the  car  was  not  guilty  of  negligence 
which  caused  the  accident,  then  the  case  is  one  in  which  there  was 
no  actionable  negligence : it  was  merely  an  accident  for  which  no 
one  is  blameable.  The  driver  not  blameable,  and  the  defendants 
not  blameable,  because  their  duty  to  repair  does  not  require  them 
to  build  a guard  that  is  sure  to  prevent  runaway  motor  cars  going 
off  the  travelled  part  of  the  road. 

The  real  cause  of  the  accident  was  the  uncontrollable  condition 
of  the  car.  If  it  had  not  caused  an  accident  at  the  spot  where  it 
was  caused,  it  was  sure  to  cause  one  somewhere  else,  however 
straight,  or  in  whatever  condition,  the  highway  might  have  been. 

And  upon  the  whole  evidence  I can  come  to  no  other  conclusion 
than  that  the  owner’s  own  negligence  was  the  cause  of  the  car 
becoming  uncontrollable,  and  consequently  of  all  that  happened 
after  that.  His  car  had  been  out  of  repair  and  in  a state  which 
made  it  a source  of  danger  when  in  motion : yet  the  owner,  with 
full  knowledge  of  such  a condition,  drove  the  car,  and  at  the  time 
of  the  accident  was  driving  it,  without  having  had  it  fully  repaired. 

Appeal  dismissed  (Meredith,  C.J.C.P.,  dissenting) . 


[APPELLATE  DIVISION.] 

Diett  jl  Reynolds. 

Contract — Exchange  of  Properties — Fraud — Bribery  of  Agent — Secret 
Commission  — Action  for  Rescission  — Conduct  of  Plaintiffs — 
Whether  Amounting  to  Election  to  Perform  Contract  • — Ina- 
bility of  Defendants  to  Convey  by  Reason  of  their  own  Default — 
Ground  for  Rescission — Matters  Occurring  after  Commencement  of 
Action — Rules  157,  159,  160,  161 — Pleading— Amendment — Evidence 
Taken  and  Issue  Dealt  ivith  at  Trial — Right  to  Rescission — Restor- 
ing Parties  to  Original  Positions. 

In  an  action  for  the  rescission  of  an  agreement  for  the  exchange  of 
lands  of  the  plaintiffs  in  Windsor  for  lands  of  the  defendants  In 
Detroit,  it  was  held,  that  the  defendants  had  brought  about  the 
agreement  by  a secret  understanding  with  and  the  offer  of  a secret 
commission  afterwards  paid  to  the  agent  of  the  plaintiffs,  and  that 
the  agreement,  for  that  reason,  could  not  stand. 

Review  of  the  authorities. 

Hitchcock  v.  Sykes  (1913-14),  29  O.L.R.  6,  49  Can.  S.C.R.  403,  specially 
referred  to. 

(2)  The  plaintiffs  had  not,  after  knowledge  of  the  fraud,  elected  to 
perform  the  contract. 

(3)  The  defendants,  having  made  default  in  payment  of  moneys  due 
by  them  to  the  persons  from  whom  they  had  agreed  to  purchase  the 
Detroit  property  which  they  were  to  convey  in  exchange  for  the 
Windsor  property,  and  having  been  foreclosed  of  their  interest  in 
the  Detroit  property,  were  not  in  a position  to  perform  their  con- 
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1923.  tract,  and  the  plaintiffs  were,  on  that  ground  also,  entitled  to 

rescission. 

Diett  Review  of  the  authorities. 

v.  (4)  The  foreclosure  occurred  after  the  commencement  of  this  action 
Reynolds.  (see  Rule  157),  but  the  result  of  the  situation  caused  by  the  fore- 
closure was  dealt  with  at  the  trial,  an  application  for  leave  to  amend 
being  made  and  apparently  granted,  though  no  formal  amendment 
was  made;  and  the  difficulty  might  be  got  over  by  allowing  the 
defence  to  be  raised  in  a new  action  and  by  consolidating  the  two 
actions. 

Per  Hodgins,  J.A. : — The  case  having  been  allowed  to  proceed  and  evi- 
dence to  be  given  as  if  this  cause  of  action  had  oeen  properly  alleged 
by  the  plaintiffs  and  pleaded  to  by  the  defendants,  it  was  not  open 
to  the  defendants  to  object  that  the  foreclosure  occurred  after  the 
commencement  of  this  action.  Rules  159,  160,  and  161  expressly 
permit  such  a pleading;  if  any  injustice  was  feared,  the  time  to  take 
the  objection  was  when  the  application  for  leave  to  amend  was  made 
to  the  trial  Judge;  and,  the  whole  evidence  being  before  the  Court, 
the  plaintiffs  should  have  whatever  relief  they  were  entitled  to: 
Judicature  Act,  sec.  16;  Rule  183. 

(5)  There  was  no  difficulty  in  the  way  of  restoring  the  parties  to 
their  original  positions,  or  doing  so  substantially;  and  rescission 
was  the  proper  remedy. 

Judgment  of  Masten,  J.,  reversed. 

Action  for  the  rescission  of  an  agreement. 

May  23  and  25.  The  action  was  tried  by  Masten,  J.,  without 
a jury,  at  Sandwich. 

F.  D.  Davis,  K.C.,  for  the  plaintiffs. 

W.  H.  Furlong,  for  the  defendants. 

July  13.  Masten,  J. The  plaintiffs’  claim  is  for  the  rescis- 
sion of  an  agreement  entered  into  between  them  and  the  defendants 
on  or  about  the  14th  day  of  November,  1922,  for  the  exchange  of 
three  certain  parcels  of  lands  in  Windsor  owned  by  the  plaintiffs, 
or  one  of  them,  for  an  apartment-house  in  Detroit,  Michigan, 
known  as  the  Ada  Apartments. 

The  plaintiffs  were,  or  one  of  them  was,  the  owner  in  fee 
simple  of  two  of  the  Windsor  properties,  and  the  third  parcel  was 
held  under  an  agreement  of  purchase,  in  respect  of  which  there 
remained  unpaid  at  the  date  of  the  agreement  here  in  question 
the  sum  of  $1,300.  These  three  properties  were,  for  the  purpose 
of  the  exchange,  valued  at  $34,000  net. 

The  plaintiffs,  on  the  date  of  the  agreement,  conveyed  to  the 
defendant  Reynolds  by  deed  of  grant  two  of  the  Windsor  properties, 
and  assigned  the  agreement  of  purchase  and  all  other  rights  in  the 
third  parcel  to  the  defendant  Annie  Reynolds,  who  took  it  subject 
to  the  payment  of  the  balance  of  $1,300  still  due  on  that  property, 
which  balance  she  assumed. 

The  apartment-house  in  Detroit  was,  for  the  purpose  of  the 
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exchange,  valued  at  $134,000,  against  which  price  was  set  of! 
$34,000,  as  being  the  value  of  the  Windsor  property.  The  defend- 
ants had  no  deed  of  the  Detroit  property.  An  interest  in  it  had 
been  acquired  from  one  Alfred  Beed  by  the  defendant  Samuel  H. 
Beynolds  under  an  agreement  to  purchase  dated  the  14th  October, 
1922,  at  the  price  of  $86,562.50.  Under  this  agreement  between 
Beynolds  and  Beed,  the  defendant  Beynolds  was  to  assume  as  part 
of  the  purchase-price  a mortgage  for  $50,000  held  by  the  United 
States  Mortgage  Bond  Company  Ltd.  and  to  pay  the  balance  of  the 
purchase-price  in  instalments  of  not  less  than  $700  per  month. 
Beynolds  had  received  possession  of  the  property  and  was  to  pay 
all  taxes  and  other  charges  against  it  for  the  year  1922.  This 
agreement  under  which  Beynolds  held  from  Beed  contained  the 
two  following  clauses : — 

“ It  is  further  agreed,  by  the  parties  hereto,  that  time  shall 
be  of  the  essence  of  this  contract  and  that  if  the  said  party  of  the 
second  part  shall  fail  to  make  any  of  the  payments  or  perform  any 
of  the  conditions  above  set  forth,  in  the  manner  and  at  the  time 
above  limited  therefor,  the  party  of  the  first  part  shall,  immedi- 
ately after  such  failure,  have  the  right  to  declare  this  contract  void, 
and  to  retain  whatever  may  have  been  paid  hereon,  and  the  premises, 
together  with  the  buildings  and  improvements  thereon,  as  stipu- 
lated damages,  and  may  consider  and  treat  the  party  of  the  second 
part  as  his  tenant  holding  over  without  permission,  and  may,  with- 
out notice,  written  or  otherwise,  take  immediate  possession  of  the 
premises  and  remove  the  party  of  the  second  part  therefrom.” 

“ It  is  further  agreed,  by  the  parties  hereto,  that  the  said  party 
of  the  second  part  shall  not  assign  this  contract  without  the  con- 
sent of  the  party  of  the  first  part  being  first  endorsed  in  writing 
hereon  and  on  the  duplicate  copy  hereof  held  by  the  party  of  the 
first  part.” 

The  agreement  of  exchange  between  the  plaintiffs  and  S.  H. 
Beynolds  is  as  follows: — 
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“Memo,  of  Exchange  of  Properties. 

“ Hector  Diett  and  Isabel  Diett. 

“ Frame  residence  street  number  418  Glengarry  avenue. 

“ The  duplex  on  Dougal  avenue,  Windsor,  street  Nos.  931 
and  933. 

“ Single  residence  165  Wellington  avenue,  subject  to  encum- 
brance approximately  $1,300  and  interest  owing  to  Mrs.  Polly 
Boberts,  Cameron  avenue,  Windsor,  of  the  net  value  of  all  three 
properties  of  $34,000. 

“ Mr.  and  Mrs.  Diett  exchange  the  above  properties  ascertained 
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of  the  net  value  of  $34,000,  subject  only  to  the  above  mentioned 
$1,300  and  interest,  with  Mr.  Samuel  H.  Reynolds  of  Windsor, 
Ontario,  for  the  Ada  Apartments,  cor.  Delmar  and  Lynn  street, 
Detroit,  Mich.,  subject  to  encumbrance  of  $100,000,  payable 
according  to  the  terms  of  a certain  agreement  dated  October  14, 
1922,  made  between  Alfred  Reed  of  Detroit,  Mich.,  and  the  said 
Samuel  H.  Reynolds,  except  that  the  payment  clause  is  varied 
making  a monthly  payment  $750  instead  of  $700. 

“ It  is  understood  that  taxes  on  all  properties  involved  are  paid 
in  full  for  the  year  1922,  and  that  the  possession  of  the  properties 
exchanged  passes  upon  the  execution  of  this  agreement,  and  all 
revenues  from  this  date  from  the  several  properties  belong  to  the 
transferees. 

“ It  is  understood  that  Mr.  and  Mrs.  Diett  are  permitted  to 
retain  possession  of  the  premises  418  Glengarry  avenue  for  30  days 
from  to-day  if  required. 

“ Dated  at  Windsor,  Ontario,  November  14,  1922. 

“ Signed  sealed  and  delivered  in 
the  presence  of 


“ S.  H.  Reynolds. 

“ Isabel  Diett.  (Seals.) 
“ H.  Diett/’ 


On  the  date  of  the  agreement,  Samuel  H.  Reynolds,  party  of 
the  first  part,  executed  in  favour  of  Isabel  Diett,  party  of  the 
second  part,  an  agreement  relative  to  the  apartment-house  in 
Detroit,  from  which  I extract  the  following  provisions  relevant  to 
the  present  controversy : — 

“ Witnesseth  that  the  party  of  the  first  part,  in  consideration 
of  the  payments  to  be  made  and  the  agreements  to  be  performed 
by  the  party  of  the  second  part,  as  hereinafter  set  forth,  agrees  to 
sell  and  convey  to  the  said  party  of  the  second  part  the  following 
described  land,  situated  in  the  city  of  Detroit,  Wayne  county, 
Michigan,  to  wit:  lots  59  and  60  of  Lichtenberg’s  subdivision  of 
out  lots  19,  20,  21,  and  22  of  quarter  section  38,  T.T.A.T.,  accord- 
ing to  the  plat  recorded  in  Liber  31,  page  53  of  plats. 

“ For  the  sum  of  $100  000,  which  the  said  party  of  the  second 
part  agrees  to  pay  to  the  said  party  of  the  first  part  as  follows : 
no  dollars  at  the  date  hereof,  and  the  remaining  $100,000  payable 
at  the  rate  of  $750  or  more  on  the  5th  day  of  each  and  every  month, 
including  interest  on  all  sums  at  any  time  unpaid  hereon  at  the 
rate  of  7 per  cent,  per  annum,  till  due,  and  thereafter  at  the 
rate  of  7 per  cent,  per  annum  till  paid,  payable  monthly  until  said 
principal  sum  is  fully  paid. 

“ It  is  agreed,  by  the  parties  hereto,  that  the  said  party  of  the 
first  part,  on  receiving  payment  in  full  of  said  principal  and 
interest  and  of  all  othgr  sums  chargeable  in  his  favour  hereon, 
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and  the  performance  of  all  the  agreements  of  the  party  of  the  Masten,  J. 
second  part  herein  contained,  in  the  manner  and  at  the  time  above  1923 

limited  therefor,  and  upon  the  surrender  of  this  contract,  shall  

and  will,  at  his  own  proper  cost  and  expense,  furnish  a Union  I)X^TT 

Trust  Company  of  Burton  abstract  of  title  and  execute  and  deliver  Reynolds. 

to  said  party  of  the  second  part  a good  and  sufficient  warranty 

deed  of  said  above  described  premises,  free  and  clear  of  and  from 

all  liens  and  encumbrances,  except  such  as  may  have  accrued  on 

said  land  or  the  buildings  thereon  subsequent  to  the  date  hereof, 

by  or  through  the  acts  or  negligence  of  any  party  or  parties  other 

than  the  party  of  the  first  part  hereto,  and  which  deed  shall  contain 

the  same  building  restrictions  as  contained  in  this  contract. 

“ It  is  further  agreed  that  the  said  party  of  the  second  part 
shall  have  possession  of  said  land  upon  the  execution  of  this 
contract,  and  shall  be  entitled  to  retain  possession  thereof  so  long 
as  there  is  no  default  upon  her  part  in  carrying  out  the  terms  of 
this  contract. 

“ It  is  further  agreed,  by  the  parties  hereto,  that  time  shall  be 
of  the  essence  of  this  contract  and  that  if  the  said 'party  of  the 
second  part  shall  fail  to  make  any  of  the  payments  or  perform  any 
of  the  conditions  above  set  forth,  in  the  manner  and  at  the  time 
above  limited  therefor,  the  party  of  the  first  part  shall,  immedi- 
ately after  such  failure,  have  the  right  to  declare  this  contract 
void,  and  to  retain  whatever  may  have  been  paid  hereon,  and  the 
.premises,  together  with  the  buildings  and  improvements  thereon, 
as  stipulated  damages,  and  may  consider  and  treat  the  party  of 
the  second  part  as  his  tenant  holding  over  without  permission, 
and  may,  without  notice,  written  or  otherwise,  take  immediate 
possession  of  the  premises  and  remove  the.  party  of  the  second  part 
therefrom.” 

Mr.  Frederick  C.  Kerby,  barrister  and  solicitor  of  Windsor, 
acted  on  behalf  of  both  parties  in  the  drawing  and  execution  of 
the  various  documents  and  deeds  signed  on  the  14th  November. 

He  was  examined  as  a witness  before  me,  and  said  that  the  parties 
came  together  to  him  requesting  him  to  act  on  behalf  of  both  of 
them  and  desiring  to  have  the  papers  drawn  and  put  through 
pursuant  to  an  agreement  at  which  they  had  previously  arrived 
and  which  had  been  completed  between  them  before  they  saw  him. 

He  says  that  the  documents  exchanged  on  the  14th  November, 
coupled  with  the  delivery  of  possession  which  took  place  on  the 
same  day,  were  intended  to  execute  completely  the  agreement  of 
exchange  so  far  as  it  could  be  executed,  and  he  adds  that  all  papers 
intended  to  be  executed  were  executed  and  delivered  and  the  trans- 
action was  considered  complete.  He  adds  that  the  agreement 


108 


ONTARIO  LAW  REPORTS. 


Masten,  J. 

1923. 

Diett 

v. 

Reynolds. 


[yol. 

between  Reed  and  Reynolds  was  before  the  parties  at  the  time 
when  they  were  in  his  office.  He  says  that  the  transfers  to  the 
defendants  of  the  Windsor  properties  were  duly  registered  in  the 
registry  office,  and  a mortgage  to  John  Sale  was  executed  and  regis- 
tered against  one  of  them,  but  he  says  no  money  has  ever  been 
advanced  upon  that  mortgage.  He  further  says  that  the  title  to  the 
Detroit  property  was  accepted  as  it  stood  and  that  Reynolds  was 
to  go  on  paying  off  Reed  at  the  rate  of  $700  per  month. 

Thomas  W.  Payne,  attorney  and  manager  for  Mr.  Reed,  the 
vendor  to  Reynolds  of  the  Detroit  apartments,  testifies  that,  in 
consequence  of  default  in  monthly  payments  by  Reynolds  to  Reed, 
foreclosure  proceedings  were  taken  by  Reed  in  the  Michigan  Courts, 
and  he  produced  the  file  of  proceedings  and  the  final  order  of  .fore- 
closure issued  by  him  on  behalf  of  Reed,  whereby  all  right,  title, 
and  interest  of  Reynolds  in  the  property  was  foreclosed.  This 
situation  was  not  disputed,  and  Reed  was  at  the  time  of  the  trial 
in  possession  and  collecting  the  rents.  This  witness  also  stated 
that  Reed  never  recognised  Diett  as  having  any  rights  under  the 
assignment  Horn  Reynolds  and  always  looked  to  Reynolds  under 
his  agreement  with  him  for  payment  of  the  purchase-price. 

I find  that  the  defendants  failed  to  maintain  and  keep  up  the 
payment  of  $700  per  month  due  to  Reed  by  the  male  defendant 
under  his  agreement  above  quoted. 

I find  that  the  plaintiffs  failed  to  maintain  and  keep  up  their 
payments  of  $750  per  month  payable  by  Isabel  Diett  to  the  defend- 
ants. No  evidence  was  adduced  before  me  that  the  defendants 
or  either  of  them  ever  forfeited  or  declared  void  the  agreement  of 
the  14th  November,  1922,  in  consequence  of  such  default. 

How  far  the  defendants  were  prevented  from  making  their 
monthly  payments  to  Reed  of  $700  per  month  by  the  failure  of 
the  plaintiffs  to  make  their  payment  of  $750  per  month  does  not 
clearly  appear,  though  it  is  stated  in  evidence  in  a general  way 
that  the  properties  in  question  were  the  only  resources  owned  by 
the  respective  parties  on  the  14th  November,  1922. 

I am  of  opinion,  however,  that  these  two  covenants  are  inde- 
pendent of  each  other. 

In  their  pleadings  the  plaintiffs  found  their  claim  for  re- 
scission on  misrepresentations  of  the  defendants,  and  particularly 
on  misrepresentations  of  one  St.  Onge,  a real  estate  agent,  who 
was  acting  as  agent  for  both  parties,  but  without  disclosing  that 
fact  to  the  plaintiffs. 

If  it  were  necessary  to  make  a finding  on  the  question,  I should 
find  no  misrepresentations  personally  on  the  part  of  Reynolds. 
As  to  St.  Onge,  the  question  is  more  difficult.  Diett  says  that  he 
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(Diett)  knew  nothing  of  real  estate  values  in  Detroit,  and  relied  Masten,  J. 
wholly  on  St.  Onge  as  his  man  and  as  his  adviser,  acting  for  him  1923. 

alone;  that  St.  Onge  recommended  the  exchange;  and  that  he  

(Diett)  relied  and  depended  upon  this  advice  in  consummating 

the  transaction.  St.  Onge  was  not  called  as  a witness;  for  all  that  Reynolds. 

appears  he  may  have  entertained  the  opinion  that  the  exchange 

was  fair  and  advantageous  to  the  plaintiffs.  But,  in  addition,  the 

fact  is,  as  disclosed  in  the  evidence,  that  the  plaintiffs,  Diett  and 

his  wife,  inspected  the  Ada  Apartments  at  least  twice  before  the 

14th  November.  They  had  received  statements  of  the  rentals  paid 

by  the  tenants,  and  they  knew  of  the  Reed  agreement  before  signing 

the  papers  on  the  14th  November.  With  some  hesitation  I find 

against  the  plaintiffs  on  this  ground  also. 

But,  quite  apart  from  the  question  of  misrepresentations,  I am 
clearly  of  opinion  that  rescission  cannot  be  decreed  because  the 
parties  cannot  be  restored  to  their  original  positions.  Apart  from 
other  minor  matters,  Reed  has  foreclosed  upon  the  Detroit  property, 
and  it  cannot  be  given  back  to  Reynolds. 

Mr.  Davis,  on  behalf  of  the  plaintiffs,  urges  strongly  that,  as 
this  foreclosure  occurred  after  the  issue  of  the  writ  in  the  present 
action,  that  foreclosure  does  not  stand  in  the  way  of  a judgment, 
and  he  refers  to  a number  of  cases  where  it  has  been  held  that 
the  rule  precluding  rescission,  where  there  has  been  a change  of 
circumstances,  relates  only  to  a change  of  circumstances  prior  to 
the  issue  of  the  writ.  I find,  however,  that  the  facts  and  circum- 
stances of  each  of  the  cases  to  which  he  refers  are  broadly  dis- 
tinguishable from  the  present  case.  Reed  has  intervened  with  a 
superior  title,  and  all  that  interest  in  the  Detroit  property  which 
formed  the  subject-matter  of  the  exchange  exists  no  longer.  Rey- 
nolds cannot  be  restored;  therefore,  in  my  opinion,  rescission  is 
impossible. 

It  may  well  be  that  the  plaintiffs  are  entitled  to  damages  on 
other  grounds.  Under  the  conditions  of  the  Reed  agreement, 
which  I have  quoted,  Reynolds  was  absolutely  debarred  from 
assigning  the  agreement  or  any  rights  under  it  except  with  the 
written  consent  of  Reed.  This  was  not  obtained,  nor  was  Diett 
at  any  time  recognised  by  Reed  as  having  any  interest  in  the  lands. 

In  consequence  of  this  difficulty,  the  plan  pursued  was  that  Rey- 
nolds was  to  remain  in  privity  with  Reed  and  himself  make  all 
necessary  payments'  ($700  per  month),  and  he  covenants  with  the 
plaintiffs  to  convey  a good  title  to  Isabel  Diett  on  payment  by  her 
of  the  purchase-price.  These  were,  in  my  opinion,  independent 
covenants.  Reynolds  was  bound  to  maintain  the  agreement  with 
Reed  in  good  standing  by  paying  the  necessary  $700  per  month, 
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Masten,  J.  and  his  covenant  in  that  respect  was,  in  my  view,  not  dependent 
1923  upon  the  payment  by  Diett  of  the  $750  per  month  which  she  had 

agreed  to  pay.  Under  such  circumstances,  Reynolds  having  failed 

Diett  £0  ma]£e  hig  payments,  and  the  property  having  been  foreclosed 

Reynolds,  upon,  he  has  by  his  own  default  rendered  the  performance  of  his 

contract  impossible;  the  contract  has  been  broken  by  him;  and 
Isabel  Diett  is,  therefore,  absolved  from  making  further  payments, 
and  is  in  a position  to  sue  for  breach  of  this  agreement. 

It  is  impossible,  however,  in  the  present  action  to  give  effect  to 
the  right  which  I have  just  been  discussing,  because  at  the  date  of 
the  issue  of  the  writ  in  the  present  action  default  had  not  occurred 
on  the  part  of  Reynolds.  It  appears  from  the  testimony  that  at 
that  date  everything  due  by  Reynolds  was  paid  up  except  a sum  of 
$50  due  to  Reed,  and  that  there  had  been  an  oral  arrangement 
extending  the  time  for  payment  of  that  sum.  Default  on  the 
part  of  Reynolds  happened  subsequently,  and  the  final  order  for 
foreclosure  did  not  issue  until  April  last.  The  plaintiffs’  right 
of  action,  which  I have  just  discussed,  did  not  accrue  until  after 
the  issue  of  the  writ  of  summons  in  the  present  action,  but  I can 
see  nothing  to  prevent  the  plaintiffs  from  now  instituting  and 
successfully  prosecuting  an  action  on  that  footing. 

The  result  of  these  various  findings  of  fact  which  I have  set 
forth  is  that  the  present  action  must  be  dismissed  and  costs  must 
follow  the  result ; but,  if  I am  correct  in  the  view  of  the  facts  that 
I have  taken,  it  would  be  most  advantageous  to  both  parties  to 
effect  a settlement  of  their  rights,  particularly  if  an  arrangement 
can  be  made  with  Mr.  Reed  for  re-acquiring  the  Ada  Apartments 
and  saving  the  various  payments  which  have  been  forfeited  in 
consequence  of  the  foreclosure. 

The  plaintiffs  appealed  from  the  judgment  of  Masten,  J. 


October  24  and  25.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

F.  D.  Davis , K.C.,  for  the  appellants,  argued  that  the  plaintiffs 
were  entitled  to  rescission  of  the  contract  in  question  on  the 
grounds  of  fraud  and  non-disclosure.  Reynolds  had  agreed  to 
pay  St.  Onge  $2,000,  knowing  him  to  be  the  plaintiffs’  agent,  but 
had  not  informed  the  plaintiffs  of  this  arrangement;  npr  had 
St.  Onge  disclosed  the  fact  to  the  plaintiffs  that  he  was  acting  as 
Reynolds’  agent.  On  this  point  counsel  referred  to  Panama  and 
South  Pacific  Telegraph  Co.  v.  India  Rubier  Gutta  Percha  and 
Telegraph  Works  Co.  (1875),  L.R.  10  Ch.  515;  Hitchcock  v.  Sykes 
(1913),  29  O.L.R.  6;  Alexander  v.  Weller,  [1922]  1 K.B.  642; 
Foster  v.  Reaume  (1923),  54  O.L.R.  245;  Barry  v.  Stoney  Point 
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Canning  Co.  (1917),  55  Can.  S.C.R.  51.  It  was  not  essential  that 
the  parties  shonld  be  restored  to  their  original  positions : Hulton 
v.  Hulton,  [1917]  1 K.B.  813;  Sager  y.  Manitoba  Windmill  and 
Pump  Co.  (1915),  23  D.L.R.  556 ; Compagnie  Chemin  de  Per  Paris- 
Orleans  v.  Leeston  Shipping  Co.  Limited  (1919),  36  Times  L.R. 
68;  Spencer  v.  Spencer  (1913),  11  D.L.R.  801.  The  appellants  were 
entitled  to  rescission  on  the  ground  that  Reynolds,  through  his 
own  default  to  Reed,  was  unable  to  perform  the  contract  with  the 
plaintiffs:  Smith  v.  Crawford  (1918),  40  D.L.R.  224. 

H.  J . Scott , K.’C.,  for  the  defendants,  respondents,  contended 
that  the  appellants  had,  by  entering  into  possession  of  the  Detroit 
property,  elected  to  affirm  the  transaction,  and  that  by  collecting 
rents  after  the  commencement  of  the  action  they  had  re-affirmed 
the  contract. 

Davis , in  reply,  contended  that  there  had  been  no  waiver  of  the 
appellants’  rights  by  taking  possession  or  otherwise ; because,  for  a 
waiver  to  be  effectual,  the  person  granting  it  must  be  informed  of 
his  rights:  Halsbury’s  Laws  of  England,  vol.  13,  para.  198.  As 
to  re-affirmation,  the  issue  of  the  writ  was  an  election  to  repudiate, 
and  was  final:  United  Shoe  Machinery  Co.  of  Canada  v.  Brunet , 
[1909]  A.C.  330. 

December  17.  Mulock,  C.J.O.: — This  is  an  action  to  rescind 
a contract  for  the  exchange  of  certain  properties  of  the  plaintiffs 
for  a property  claimed  to  have  been  owned  by  the  defendant  Samuel 
H.  Reynolds,  and  to  set  aside  a certain  other  contract  and  certain 
conveyances  entered  into  by  the  parties  in  order  to  carry  out  the 
first  mentioned  contract. 

The  case  was  tried  by  Masten,  J.,  who  dismissed  the  action  with 
costs,  and  the  appeal  is  from  his  judgment. 

The  plaintiff  Hector  Diett  owned  a certain  property  in  the 
city  of  Windsor  of  the  estimated  value  of  $7,000,  encumbered  to 
the  extent  of  about  $1,300,  and  the  plaintiff  Isabel  Diett,  his  wife, 
owned  two  other  properties  in  Windsor  of  the  estimated  value  of 
$13,000  and  $14,000  respectively.  The  defendant  Samuel  H. 
Reynolds  had  an  equitable  interest  in  an  apartment-building  in 
the  city  of  Detroit,  acquired  by  him  under  an  agreement  bearing 
date  the  14th  October,  1922,  made  between  himself  and  one  Alfred 
Reed,  whereby  Reed  agreed  that,  upon  payment  of  $86,562.50  with 
interest  at  7 per  cent,  per  annum,  he  would  deliver  to  Reynolds 
“ a good  and  sufficient  warranted  deed  ” of  said  property. 

On  the  1st  November,  1922,  the  plaintiffs  employed  J.  St.  Onge, 
of  the  Ouellette  Land  Agency  Company,  of  Windsor,  as  their  agent 
to  promote  sales  of  their  said  properties,  and  shortly  thereafter, 
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but  on  the  same  day,  the  defendant  Samuel  H.  Reynolds,  accom- 
panied by  his  agent  Harris,  called  upon  St.  Onge  at  his  office,  and 
informed  him  that  he  wished  to  exchange  his  Detroit  property  for 
Windsor  property.  This  interview  must  have  ^followed  St.  Onge’s 
appointment  as  the  plaintiffs5  agent,  for  St.  Onge  on  this  occasion 
told  Reynolds  that  he  was  agent  to  negotiate  sales  of  the  plaintiffs5 
properties,  but  was  “ afraid  your  property  might  be  too  big.55  St. 
Onge  then  at  once  proceeded  to  endeavour  to  bring  about  the 
exchange,  and  to  that  end  had  several  interviews  with  the  plaintiffs, 
and  on  the  13th  November  informed  Reynolds  that  “ he  thought 
it  was  going  to  be  a deal ; they  liked  the  property.55  The  following 
are  extracts  from  Reynolds5  evidence : — 

“ Q.  When  did  he  (Harris)  introduce  you  to  St.  Onge?  A. 
Around  the  1st  November. 

“ Q.  Around  the  1st  November  ? A.  Yes. 

“ Q.  And  you  had  quite  a few  conversations  with  St.  Onge 
about  this  property  ? A.  Only  then,  and  St.  Onge  said,  c It  looks 
as  though  it  might  be  too  big  for  this  party  that  had  property  here 
that  he  had  for  sale.5 

“ Q.  You  expected  to  pay  St.  Onge  a commission  of  course? 
A.  Well,  I — There  was  nothing  said  about  commission  then  at  all 
whatever. 

“ Q.  Did  he  take  a description  of  the  property  down  in  his 
books  at  the  office  ? A.  He  might  have. 

“ Q.  And  you  expected  to  pay  Harris  and  St.  Onge  both?  A. 
I didn5t  expect  to  pay  Harris  because  he  never  said  anything.  I 
didn5t  expect  to  pay  St.  Onge  until  he  asked  me.  There  was 
nothing  said.55 

On  the  morning  of  the  14th  November  St.  Onge  had  an  inter- 
view with  Reynolds  at  his  residence,  when  Reynolds  agreed  in 
writing  to  pay  St.  Onge  a commission  of  $2,000  “ if  the  deal  went 
through.5^  The  following  is  Reynolds5  account  of  this  incident : — 

“ Q.  Did  you  see  him  (St.  Onge)  after  the  13th  again?  A. 
Yes,  on  the  14th  he  called  me. 

“ Q.  That  is  when  the  conversation  took  place  about  the  $2,000  ? 
A.  Yes. 

“ Q.  What  time  of  day  ? A.  Forenoon. 

“ Q.  When  was  the  transaction  completed?  A.  Afternoon. 

“ Q.  How  long  was  he  at  your  house  ? A.  A few  minutes. 

“ Q.  How  was  it  you  started  talking  about  $2,000  commission? 
A.  That  was  when  he  asked  for  that  for  the  company.  He  was 
putting  the  deal  through. 

“ Q.  What  was  the  company?  A.  The  Ouellette  Land  Agency. 
I did  not  know  he  had  anything  to  do  with  any  company. 


LV.] 


ONTARIO  LAW  REPORTS. 


113 


“ Q.  Who  was  to  get  $2,000?  A.  > Between  them,  and  Harris 
was  to  be  satisfied  first  of  all. 

“ Q.  Did  he  tell  yon  how  much  Harris  was  going  to  get?  A. 
He  didn’t  tell  me  then. 

“ Q.  Did  he  say  how  mnch  he  was  to  get?  A.  He  did  not. 

“ Q.  He  was  to  get  something?  A.  Yes,  I presume  he  was. 

“ Q.  Did  you  take  St.  Onge  across  the  river  to  shew  him  the 
place?  A.  Never. 

“ Q.  Did  yon  tell  him  where  it  was?  A.  If  I did  same  as  I 
told  yon. 

“ Q.  Do  yon  know  if  he  went  over  ? A.  Yes,  he  said  he  had 
been  over. 

“ Q.  When?  A.  On  the  13th.  He  thought  it  was  going  to  be  a 
deal.  They  liked  the  property. 

“ Q.  He  told  yon  that  on  the  13th?  A.  Yes. 

“ Q.  That  he  thought  it  would  be  a deal,  that  he  took  Diett 
over?  A.  He  didn’t  say  the  name. 

“ Q.  And  that  they  liked  the  property?  A.  Yes. 

“ Q.  Did  yon  put  any  value  on  the  property?  A.  Yes.  I told 
him  what  it  cost  me. 

“ Q.  Never  signed  anything  agreeing  to  pay  commission?  A. 
No,  sir. 

“ Q.  At  any  time?  A.  Not  there. 

“ Q.  When  ? A.  On  the  14th  day  of  the  month- — the  day  when 
the  transaction  was  put  over. 

“ Q.  What  did  you  sign?  A.  That  I would  pay  $2,000  pro- 
vided he  would  pay  Harris. 

“ Q.  To  whom?  A.  To  the  Ouellette  Land  Agency. 

“ Q.  Have  you  a copy?  A.  No. 

“ Q.  Tell  me  what  recollection — what  was  said  in  the  docu- 
ment? A.  That  I was  to  pay  $2,000  provided  the  deal  went 
through. 

“ Q.  To  whom  ? A.  To  St.  Onge,  but  he  was  to  pay. 

“ Q.  You  agreed  in  the  document  to  pay  St.  Onge?  A.  It  is  in 
the  Ouellette  Land  Agency’s  name.  I did  not  know  at  the  time 
how  they  were  working. 

“ Q.  What  was  the  name  in  the  document?  Was  it  St.  Onge 
or  somebody  else?  A.  Ouellette  Land  Agency,  I think.  I would 
not  be  positive.  We  will  get  that  if  you  wish. 

“ Q.  You  say  it  was  in  the  morning  you  agreed  to  pay  him 
$2,000?  A.  Yes,  in  the  forenoon. 

“ Q.  In  the  forenoon?  A.  Yes. 

“ Q.  And  that  transaction  was  completed  when?  A.  In  the 
afternoon. 
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“ Q.  What  time  ? A.  It  took  most  of  the  afternoon. 

“ Q.  Arou  were  all  in  Mr.  Kerby’s  office?  A.  Yes. 

“ Q.  You  did  not  tell  Mr.  and  Mrs.  Diett  that  you  were  paying 
$2,000  for  commission?  A.  Not  then. 

“ Q.  Not  till  after  the  transaction  had  been  closed?  A.  I 
didn’t  think  of  such  a thing.  I thought  everything  was  all  right. 

“ Q.  You  knew  at  that  time  that  St.  Onge  was  acting  for  Diett 
as  Diett’s  agent?  A.  That  is  what  I supposed. 

“ Q.  Notwithstanding  that,  you  agreed  to  pay  him  $2,000  on 
your  own  account?  A.  Yes;  between  him  and  Harris. 

“ Q.  When  did  you  first  learn  that  St.  Onge  was  acting  for 
Dietts?  A.  Not  till  I signed  the  agreement.  I supposed  he  was 
their  agent. 

“ Q.  You  knew  he  wfts  assuming  to  act  for  the  Dietts  before 
the  14th  November  when  exhibit  1 was  signed?  A.  'Certainly.” 

The  agreement  by  Reynolds  to  pay  St.  Onge  $2,000  was  not 
produced  at  the  trial. 

Reynolds’  account  of  his  interview  with  St.  Onge  at  the  latter’s 
office  on  the  1st  November,  and  his  subsequent  conduct  in  agreeing 
to  pay  St.  Onge  a commission  of  $2,000,  “ provided  the  deal  went 
through,”  warrants  a conclusion  that  on  the  1st  November  Rey- 
nolds, then  knowing  that  St.  Onge  was  the  plaintiffs’  agent,  also 
employed  him  as  his  agent.  He  swore  that  on  the  1st  November  “ I 
did  not  expect  to  pay  St.  Onge  until  he  asked  me.”  On  the  14th 
November  St.  Onge  did  ask  him,  whereupon  he  agreed  to  pay  him 
$2,000  commission.  Thus  it  would  seem  that,  whilst  St.  Onge 
was  advising  the  plaintiffs  to  make  the  exchange,  he  was  in  the 
secret  service  of  Reynolds.  It  is,  however,  unnecessary  to  deter- 
mine at  what  particular  time  before  the  completion  of  the  exchange 
St.  Onge  became  Reynolds’  agent,  for,  on  Reynolds’  own  admission, 
he  entered  into  a written  agreement  with  St.  Onge  on  the  morning 
of  the  14th  November,  before  “ the  deal  had  gone  through,”  to 
pay  him  $2,000  provided  the  deal  went  through;  that  is,  he  bribed 
St.  Onge  to  betray  the  plaintiffs,  his  principals.  The  plaintiffs 
had  no  knowledge  of  the  values  of  real  estate  in  Detroit,  and  relied 
upon  St.  Onge,  who  informed  them  that  the  Detroit  property  was 
worth  $200,000,  that  Reynolds  was  holding  it  at  $165,000,  that  if 
the  plaintiffs  could  get  it  for  $100,000  and  their  three  properties 
they  would  be  making  a good  purchase,  and  that  he,  St.  Onge, 
thought  in  a month  or  two  he  could  sell  it  to  their  great  advan- 
tage. He  had  several  other  interviews  with  the  plaintiffs,  taking 
them  to  see  the  Detroit  property,  but  they  were  unable  to  examine 
it  except  from  the  outside  and  the  halls.  On  the  14th  November, 
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1922,  St.  Onge  and  Reynolds  called  upon  the  plaintiffs  at  their 
residence,  and  the  following  is  Mrs.  DietPs  account  of  what  led 
to  their  deciding  to  make  the  exchange : — 

“ My  husband  says,.  ‘Well,  what  about  the  price?7  and  Mr. 
Reynolds  said,  ‘ Well,  I am  holding  it  at  $165,000/  and  my  hus- 
bands says,  ‘ It  is  more  than  I want  to  give/  and  Mr.  Reynolds 
said,  ‘Well,  what  are  you  holding  your  property  at?7  And  my 
husband  says,  ‘$34,000/  and  Mr.  Reynolds  says,  ‘Well,  I will 
leave  it  to  Mr.  St.  Onge,  and  what  Mr.  St.  Onge  says  will  go/  and 
Mr.  St.  Onge  said,  ‘ I say  $134,000/  and  with  that  he  clapped  his 
hands,  and  Mr.  Reynolds  says,  ‘ Done.7 

“ Q.  He  said  he  would  leave  it  to  Mr.  St.  Onge.  He  said  what 
the  price  was  ? A.  Yes,  sir. 

“ Q.  You  did  not  know  at  the  time  Mr.  St.  Onge  was  acting 
for  Mr.  Reynolds?  A.  No,  I did  not. 

“ Q.  When  did  you  find  that  out?  A.  Only  after  the  deal  was 
made.77 

Reynolds  does  not  challenge  the  correctness  of  Mrs.  Diett7s 
evidence. 

Hector  Diett7s  account  of  the  interview  does  not  speak  of  the 
contemplated  exchange  being  left  to  the  decision  of  St.  Onge,  but 
his  evidence  is  to  the  effect  that  he  was  materially  influenced  in 
entering  into  the  bargain  by  the  statements  and  advice  of  St.  Onge. 
The  plaintiffs  at  this  meeting  assented  to  the  proposed  exchange, 
whereupon  St.  Onge  suggested  their  proceeding  to  the  law  office 
of  Frederick  C.  Kerby,  a practising  solicitor  in  Windsor,  to  have 
the  exchange  carried  into  effect.  Diett,  however,  desired  to  have 
his  own  solicitor  act  for  him  and  his  wife;  but,  St.  Onge  disap- 
proving of  this  course,  Diett  yielded  to  St.  Onge7s  wishes,  and  all 
parties  proceeded  to  Kerby 7s  office,  arriving  shortly  after  10  o7clock 
in  the  morning  of  the  14th  November,  1922.  A month  before  that 
date  Kerby  had  acted  as  Reynolds7  solicitor  in  the  purchase  of  the 
Detroit  property,  and  on  the  parties  arriving  at  his  office  Reynolds 
first  had  a private  interview  with  Kerby,  and  then  all  parties,  in 
Kerby7s  presence,  referred  to  the  proposed  deal.  Kerby  then  pre- 
pared and  had  the  parties  execute  the  contract  below  set  forth, 
being  exhibit  5.  Reynolds  did  not  disclose  to  the  plaintiffs  his 
agreement  with  St.  Onge. 

[The  Chief  Justice  set  out  the  formal  contract  of  the  14th 
November,  1922,  as  above  in  the  judgment  of  Masten,  J.] 

In  the  afternoon  of  the  14th  November  the  parties  again  met 
in  Kerby’s  office,  and  there  executed  the  various  documents  called 
for  by  the  contract,  namely,  conveyances  of  the  plaintiffs7  proper- 
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ties  from  the  plaintiffs  (made  at  Samuel  Reynolds’  request)  to 
his  wife,  the  defendant  Annie  Reynolds,  and  the  contract  whereby 
Samuel  Reynolds  agreed  to  sell  and  convey  to  the  plaintiff  Isabel 
Diett  the  Detroit  property  for  $100,000,  payable  in  equal  monthly 
sums  of  $750  or  more,  commencing  on  the  5th  December,  1922, 
with  interest  at  7 per  cent,  per  annum  on  the  unpaid  purchase- 
money  until  the  whole  purchase-money  and  interest  was  paid,  and 
then  to  execute  and  deliver  to  her  “ a good  and  sufficient  warranted 
deed  ” to  the  said  lands  free  from  all  encumbrances  except  any 
caused  by  the  acts  and  negligence  of  the  said  plaintiff  Isabel  Diett. 
The  plaintiffs  executed  the  above  mentioned  conveyances  in  ignor- 
ance of  the  fact  that  Reynolds  had  corrupted  their  agent  by  agreeing 
to  pay  him  $2,000,  “ if  the  deal  went  through.” 

Whilst  the  plaintiffs  had  not  made  any  agreement  to  pay  St. 
Onge  a commission  for  his  services,  they  had  appointed  him  their 
agent  to  sell  their  property,  and  expected  to  be  obliged  to  pay  him 
for  his  services.  He  also  expected  to  be  paid  a commission,  and 
after  the  exchange  promptly  demanded,  and  was  paid  by  the  plain- 
tiffs, a commission  of  $1,000.  Whilst  the  amount  of  St.  Onge’s 
commission  payable  by  Reynolds  was  agreed  to  only  on  the  morning 
of  the  14th  November,  St.  Onge’s  agency  for  Reynolds  had  existed, 
I think,  throughout  from  the  1st  November  until  the  close  of  the 
transaction,  but  was  kept  secret  from  the  plaintiffs.  They  were 
entitled  to  the  undivided  loyalty  of  their  agent,  but  this,  because 
of  Reynolds’  misconduct,  they  did  not  enjoy. 

Such  secret  interference  with  a duty  owing  by  an  agent  to  his 
principal  is  dealt  with  in  Panama  and  South  Pacific  Telegraph 
Co.  v.  India  Rubber  Gutta  Percha  and  Telegraph  Works  Co., 
L.R.  10  Oh.  515,  526,  where  Sir  W.  M.  James,  L.J.,  says: — 

“I  take  it  to  be  clear  that  any  surreptitious  dealing  between 
one  principal  and  the  agent  of  the  other  principal  is  a fraud  on 
such  other  principal,  cognizable  in  this  Court.  That  I take  to 
be  a clear  proposition,  and  I take  it,  according  to  my  view,  to  be 
equally  clear  that  the  defrauded  principal,  if  he  comes  in  time,  is 
entitled,  at  his  option,  to  have  the  contract  rescinded.” 

In  Grant  v.  Gold  Exploration  and  Development  Syndicate 
Limited,  [1900]  1 Q.B.  233,  at  pp.  248,  249,  Collins,  L.J.,  says: — 
tm  In  my  opinion,  if  a vendor  pays  a commission  to  a buyer’s 
agent  to  secure  his  help  in  bringing  about  the  sale,  and  does  not 
inform  the  buyer  of  the  fact,  he  cannot  defend  the  transaction,  if 
impeached  by  the  buyer,  who  has,  in  fact,  had  no  notice,  by  proving 
that  he  believed  that  the  agent  had  disclosed  the  circumstances  to 
his  principal.  I think  it  is  clearly  established  that  under  such 
circumstances  the  buyer  would  be  entitled  to  rescind  the  purchase. 
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The  principle  laid  down  in  these  cases  is  fully  discussed  with 
approval  by  my  brother  Hodgins  in  Hitchcock  v.  Sykes , 29  O.L.R. 
6,  affirmed  in  (1914)  49  Can.  S.C.R.  403. 

In  Hearn  v.  E.  T.  Stephens  Limited  (1922),  23  O.W.N.  152 
and  196,  at  p.  196,  discussing  the  position  of  a person  who  inter- 
feres with  an  agent  in  the  discharge  of  his  duty  towards  his  prin- 
cipal, I used  these  words : — 

“ The  relation  between  an  agent  and  his  principal  is  a fiduciary 
one  and  requires  the  agent  to  disclose  to  his  principal  every  material 
fact  or  circumstance  relating  to  the  contemplated  transaction  which 
is  unknown  to  the  principal;  and,  if  the  agent  is  also  agent  of  a 
third  party  adverse  in  interest,  such  third  party,  if  aware  of  the 
other  agency,  assumes  the  fiduciary  duties  owing  by  his  agent  to 
the  other  principal.? 

If  Reynolds  had  made  known  to  the  plaintiffs,  at  the  meeting 
in  their  house  in  the  morning  of  the  14th  November,  that  St. 
Onge  was  his  agent,  it  is  not  reasonable  to  assume  that  they  would 
have  been  governed,  as  they  seem  to  have  been,  by  his  opinion  and 
advice.  As  it  was,  they  fell  into  the  trap  set  by  Reynolds  when 
he  said,  “ Well,  I will  leave  it  to  Mr.  St.  Onge,  and  what  Mr.  St. 
Onge  says  will  go.”  The  impeached  contract  was,  in  my  opinion, 
brought  about  by  the  fraud  of  Reynolds  and  St.  Onge,  and  should 
be  set  aside  unless  the  plaintiffs,  with  knowledge  of  the  fraud,  have 
elected  to  affirm  it. 

For  the  defence  it  was  alleged  that  the  plaintiffs,  after  learning 
that  Reynolds  had  made  an  agreement  to  pay  St.  Onge  $2,000  for 
his  services  in  connection  with  the  exchange,  had,  namely,  on  the 
28th  November,  entered  into  possession  of  the  Detroit  property, 
and  thereby  elected  to  affirm  the  transaction.  The  onus  is  upon 
the  defendants  to  establish  this  defence.  On  the  15th  November 
Reynolds  told  the  plaintiffs  that  he  had  agreed  to  pay  St.  Onge  a 
commission  of  $2,000.  He  did  not  inform  them  that  this  agree- 
ment had  been  made  prior  to  the  contract,  but  left  them  in  the 
position  to  infer  that  it  had  been  made  after  the  deal  had  been 
completed.  He  did  not  tell  them,  and  neither  of  them  knew  while 
the  deal  was  pending,  either  that  St.  Onge  was  Reynolds’  agent, 
or  that  Reynolds  had  agreed  to  pay  him  $2,000  “ if  the  deal  went 
through.”  The  vice  in  Reynolds’  conduct  was  in  corrupting  St. 
Onge  at  a time  when  he  occupied  a fiduciary  relation  towards  the 
plaintiffs.  Merely  informing  the  plaintiffs  after  the  deal  had  been 
completed  that  he  had  agreed  to  pay  St.  Onge  a commission  of 
$2,000  fell  far  short  of  informing  them  that  the  agreement  had 
been  made  before  the  deal  had  gone  through,  and  that  St.  Onge 
was  Reynolds’  agent  in  promoting  the  deal.  The  earliest  time 
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when  knowledge  of  these  two  very  material  circumstances  could  be 
imputed  to  the  plaintiffs  was  when  the  writ  was  issued,  namely, 
on  the  6th  December.  Up  till  that  moment  the  plaintiffs  had  no 
notice  of  the  defendants’  fraud;  and,  therefore,  their  conduct 
cannot  be  construed  as  an  affirmation  of  the  contract,  and  this 
defence  fails. 

The  defendants’  counsel  also  argued  that  the  conduct  of  the 
plaintiffs  in  remaining  in  possession,  and  in  collecting  the  rents  of 
the  Detroit  property  after  action  begun,  was  a re-affirmation  of  the 
contract.  The  issue  of  the  writ  was  an  election  to  repudiate  it. 
An  election  once  determined  is  determined  forever  ( United  Shoe 
Machinery  Co.  of  Canada  v.  Brunet , [1909]  A.C.  330)  ; and,  there- 
fore, the  plaintiffs’  conduct  subsequent  to  the  issue  of  the  writ 
cannot  undo  their  previous  election  to  repudiate  the  contract. 

Another  point  upon  which  the  plaintiffs  claimed  rescission  is 
that  the  defendant  Reynolds  made  default  in  meeting  the  payments 
to  be  made  by  him  to  Reed  under  the  contract  between  them,  and 
that  in  consequence  Reed  foreclosed  Reynolds,  whereby  it  became 
impossible  for  Reynolds  to  perform  his  contract  with  the  plaintiffs. 
At  the  trial  the,  plaintiffs’  counsel  moved  for  leave  to  amend  the 
statement  of  claim  by  setting  up  this  new  cause  of  action,  and  the 
defendants’  counsel  asked  leave  to  meet  this  new  claim  by  amend- 
ment to  the  statement  of  defence.  Apparently  these  applications 
were  granted,  and  the  new  issue  thus  raised  was  entertained  by 
the  Court,  and  dealt  with  at  the  trial;  but,  as  the  foreclosure 
occurred  after  the  commencement  of  this  action,  the  plaintiffs  are 
not  entitled  to  raise  it  here  (see  Rule  157).  The  difficulty,  how- 
ever, can  be  got  over  by  the  plaintiffs  raising  it  in  a new  action; 
and,  as  this  new  issue  was  fought  out  in  the  present  action,  no 
injustice  would  be  done  by  the  consolidation  of  the  new  action 
with  the  present  action.  Assuming  that  this  course  will  be 
adopted,  I now  proceed  to  deal  with  the  question  whether  the 
plaintiffs  are  entitled  to  rescission  because  of  the  foreclosure  where- 
by Reynolds  was  unable  to  implement  his  contract. 

The  defendants  contend  that  the  foreclosure  was  caused  by  the 
plaintiffs’  failure  to  meet  the  payments  required  by  the  agreement 
between  the  plaintiff  Isabel  Diett  and  Reynolds.  The  evidence  of# 
Thomas  W.  Payne,  a practising  attorney  in  Detroit,  was  to  the 
effect  that,  Reynolds  having  made  default  under  his  contract  with 
Reed,  the  latter,  on  the  9th  January,  1923,  brought  an  action 
against  Reynolds,  and  on  the  3rd  March,  1923,  obtained  judgment 
for  $1,250.14  owing  by  Reynolds  as  of  the  9th  January,  1923,  and 
on  the  17th  April,  1923,  a writ  of  restitution  was  issued  whereby 
the  property  was  restored  to  Reed,  whereupon,  Reynolds’  equity 
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being  extinguished,  he  was  unable  to  carry  out  his  contract  with 
the  plaintiffs.  The  contract  between  Reed  and  Reynolds  required 
Reynolds  to  pay  Reed  $700  monthly,  principal  moneys  and  interest 
on  the  unpaid  principal,  and  the  contract  contained  this  provision: 
“The  said  party  of  the  second  part  (Reynolds)  shall  not  assign 
this  contract  without  the  consent  of  the  party  of  the  first  part 
(Reed)  endorsed  in  writing,”  etc.  Reynolds  did  not  assign  it  to 
the  plaintiffs  or  either  of  them,  but  as  regards  the  plaintiffs  was 
unconditionally  bound  to  make  these  monthly  payments  whether 
the  plaintiffs  did  or  did  not  meet  the  payments  called  for  by  the 
contract  between  Reynolds  and  Mrs.  Diett,  and  it  was  because  of 
Reynolds*  default  that  Reed  became  entitled  to  foreclose. 

A contract  to  convey  an  estate  may  be  rescinded  if  the  vendor 
conveys  the  estate  to  a third  person,  and  thus  is  unable  to  carry 
out  his  contract  whenever  the  purchaser  is  entitled  to  require  him 
so  to  do.  The  contract  with  the  plaintiff  Isabel  Diett  requires  her 
to  pay  $100,000  at  the  rate  of  $750  or  more  on  the  5th  day  of  any 
month.  That  is,  she  was  entitled  on  the  5th  day  of  any  month  to 
have  paid  off  the  whole  of  the  money  owing  under  the  contract. 
On  the  17th  April,  because  of  the  defendants  default,  he  was 
foreclosed  and  became  unable  to  carry  out  his  contract  with  the 
plaintiff  Isabel  Diett.-  That  disability  continued  until  and  after 
the  5th  May.  If  on  that  day  the  plaintiff  had  paid  up  all  the 
moneys  owing  she  would  have  been  entitled  to  a conveyance  from 
Reynolds,  and  as  between  him  and  her  it  was  his  duty  to  haye 
been  in  a position  on  that  day  to  make  a conveyance  to  her  in  the 
event  of  her  making  payment.  He  was  not  then  in  that  position. 

In  Ford  v.  Tiley  (1827),  6 B.  & C.  325,  327,  Bayley,  J.,  says:— 

“ Where  a party  has  disabled  himself  from  making  an  estate 
he  has  stipulated  to  make  at  a future  day,  by  making  an  incon- 
sistent conveyance  of  that  estate,  he  is  considered  as  guilty  of  a 
breach  of  his  stipulation,  and  is  liable  to  be  sued  before  such  day 
arrives.” 

In  Lovelock  v.  Franklyn  (1846),  8 Q.B.  371,  the  defendant 
contracted  to  assign  all  his  interest  in  certain  holdings  to  the 
plaintiff,  on  payment,  within  seven  years,  of  a certain  sum.  Before 
the  end  of  the  seven  years  the  defendant  assigned  his  interest  to  a 
stranger,  whereby  he  had  incapacitated  himself  from  performing 
his  contract  if  called  upon,  and  Lord  Denman,  C.J.,  says  (p.  378) 
that  “ the  plaintiff  has  a right  to  say  to  the  defendant:  ‘ You  have 
placed  yourself  in  a situation  in  which  you  cannot  perform  what 
you  have  promised : you  promised  to  be  ready  during  the  period 
of  seven  years;  and,  during  that  period,  I may  at  any  time  tender 
you  that  money  and  call  for  an  assignment,  and  expect  that  you 
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should  keep  yourself  ready;  but,  if  I now  were  to  tender  you  the 
money,  you  would  not  be  ready.5  That  is  a breach  of  contract.55 

In  the  present  case  the  defendants  disability  was  caused  by  his 
own  default,  which  is  the  same  in  effect  as  if  he  had  himself 
actually  caused  such  disability:  Keys  v.  Harwood  (1846),  2 C.B. 
905.  In  that  case  the  plaintiff  had  agreed  to  board  the  defendant 
at  a certain  rate  and  to  take  in  payment  furniture  of  the  defendant 
deposited  with  the  plaintiff.  One  of  the  defendant’s  creditors 
seized  and  sold  the  furniture  in  execution  against  the  defendant, 
and  Tindal,  C.J.,  said  (p.  908)  : — 

“ We  consider  the  case,  therefore,  to  be  the  same,  in  effect,  as 
if  the  defendant  had  himself  taken  his  furniture,  and  sold  it : and 
that  the  plaintiff  is,  in  consequence,  entitled  to  recover  the  value 
of  the  board  by  the  ordinary  action  of  debt,  as  if  the  special 
contract  had  never  existed.55 

In  Forrer  v.  Nash  (1865),  35  Beav*  167,  171  (quoted  with 
approval  in  Brewer  v.  Broadwood  (1882),  22  Ch.  D.  109),  Lord 
Romilly,  M.R.,  says : — 

“ When  a person  sells  property  which  he  is  neither  able  to 
convey  himself  nor  has  the  power  to  compel  a conveyance  of  it 
from  any  other  person,  the  purchaser,  as  soon  as  he  finds  that  to  be 
the  case,  may  say,  e I will  have  nothing  to  do  with  it.5  The  pur- 
chaser is  not  bound  to  wait  to  see  whether  the  vendor  can  induce 
some  third  person  (who  has  the  power)  to  join  in  making  a good 
title  to  the  property  sold.55 

In  Panama  and  South  Pacific  Telegraph  Co.  v.  India  Rubber 
Gutta  Percha  and  Telegraph  Works  Co L.R.  10  Ch.  at  p.  532, 
Sir  G.  Mellish,  L.J.,  says: — 

“ No  doubt  it  is  a clear  principle  of  law  that  if  by  any  act 
of  one  of  the  parties  the  performance  of  a contract  is  rendered 
impossible,  then  the  other  side  may,  if  they  choose,  rescind  the 
contract.55 

If,  therefore,  an  action  were  now  begun  by  the  plaintiffs,  I 
think  they  would  be  entitled  to  rescission  of  the  contract  and  to 
restitution  of  their  property,  because  of  the  inability  of  the  defend- 
ant Samuel  H.  Reynolds,  on  the  5th  May  last,  to  carry  out  his 
contract  with  the  plaintiff  Isabel  Diett. 

The  judgment  of  the  Court  should  direct  that  the  judgment 
of  the  trial  Judge  be  set  aside  and  judgment  entered  declaring  the 
plaintiffs  entitled  to  a rescission  of  the  contract  in  question,  and 
to  a reconveyance  of  their  respective  properties  free  from  any  en- 
cumbrance caused  by  the  defendants  or  either  of  them,  and  to  an 
accounting  of  the  rents  and  profits  thereof,  they  accounting  to  the 
defendants  for  the  rents  and  profits  of  the  Detroit  property,  the 


LV.] 


ONTARIO  LAW  REPORTS. 


121 


defendants  to  pay  the  plaintiffs  their  costs  of  the  action  and  of 
this  appeal  and  the  reference. 

Magee  and  Fergusok,  JJ.A.,  agreed  with  Mulock,  C.J.O. 

Hodgins,  J.A. : — I think  the  appellants  are  entitled  to  rescind 
the  contract  on  the  ground  that  the  respondents  bribed  their  agent. 
The  law  is  very  fnlly  discussed  and  the  decisions  reviewed  in  the 
case  of  Hitchcock  v.  Sykes , 29  O.L.R.  6,  which  was  affirmed  in  the 
Supreme  Court  of  Canada,  49  Can.  S.C.R.  403.  The  purchasers 
in  that  case  had  paid  an  instalment  of  $20,000,  had  taken  pos- 
session of  the  location,  had  sunk  a shaft,  and  done  some  develop- 
ment, all  in  accordance  with  the  terms  of  the  contract.  Rescission 
was  there  granted  on  terms  that  the  purchaser  should  discharge  the 
mechanics5  liens  registered  on  the  property  and  do  some  other 
matters,  so  as  to  restore  the  property  as  nearly  as  could  be  to  its 
original  position. 

The  decision  in  that  case  rested  wholly  upon  the  fact  that  the 
vendors  did  not  disclose  to  the  complaining  purchaser  that  they 
had  promised  and  paid  to  his  co-adventurer  a commission  for 
procuring  his  partner  to  sign  the  contract. 

The  evidence  in  the  case  at  bar  brings  it  within  the  principle 
thus  established  and  entitles  the  appellants  to  the  relief  granted 
in  Hitchcock  v.  Sykes.  It  may  be  shortly  summed  up  as  follows  : 
St.  Onge,  a real  estate  agent,  was  employed  by  the  appellants  to 
find  a purchaser  for  their  three  properties  in  Windsor.  From  about 
the  1st  November,  1922,  when  he  was  employed  by  them  on  a 
commission  basis  of  3 per  cent.,  and  until  the  contract  was  signed, 
he  continued  to  influence  them  in  regard  to  the  respondents5 
property,  and  finally  induced  them  to  exchange  their  properties  for 
the  apartment-house  owned  by  the  respondents,  telling  them  that 
in  a month  or  two  he  could  make  a good  sale  of  it  for  them. 

On  the  day  the  contract  was  signed,  the  14th  November,  1922, 
the  male  respondent  Reynolds  was  brought  by  St.  Onge  to  see  the 
appellants,  he  having  previously  inspected  their  property,  and, 
after  some  discussion  about  price,  Reynolds  offered  to  leave  it  to 
St.  Onge,  “and  what  Mr.  St.  Onge  says  will  go.55  St.  Onge  then 
named  $134,000  as  the  price  of  the  apartment-house,  Reynolds 
promptly  agreed,  and  on  that  basis  the  exchange  was  carried  out. 

Reynolds  says  that  he  did  not  engage  St.  Onge  as  his  agent, 
but  that  he  saw  him  about  the  13th  November  and  was  shewn  by 
him  the  appellants5  houses,  with  a view  to  an  exchange.  On  the 
14th  November,  and  before  the  agreement  was  come  to,  he  agreed 
with  St.  Onge  to  pay  him  $2,000  “ if  the  deal  went  through.55  On 
the  day  previous  St.  Onge  had  told  him  that  he  had  taken  the 
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appellants  over  to  see  the  Detroit  apartment-house,  that  they  liked 
the  property,  and  that  he  thought  it  was  going  to  he  a deal.  The 
respondents  were  well  aware  that  St.  Onge  was  acting  for  the 
appellants  before  the  signing  of  the  agreement.  The  respondents’ 
agreement  to  pay  St.  Onge  was  in  writing,  but  it  was  not  produced- 
at  the  trial. 

While  the  appellants  knew  on  the  15th,  after  the  transaction 
was  completed  by  the  signing  of  the  papers,  that  St.  Onge  was 
claiming  commission  from  Reynolds,  and  in  consequence  demurred 
to  paying  him  $1,000,  it  appears  that  Reynolds  himself  told  the 
female  appellant  that  if  the  appellants  paid  St.  Onge  $1,000  he, 
Reynolds,  would  pay  him  nothing,  and  that  St.  Onge  was  charging 
him  $2,000,  which  he  thought  outrageous.  In  this  way  there  was 
disclosure  of  the  fact  that  St.  Onge  was  claiming  to  be  paid  by 
Reynolds,  but  there  was  no  disclosure  that  Reynolds  had  in  fact 
paid  him,  nor  was  there  any  whisper  of  the  real  truth,  that  just 
at  the  critical  moment  a bargain  was  come  to  that  the  payment 
should  be  conditional  on  his  ability  “ to  put  the  deal  through/’ 
St.  Onge  lost  no  time  in  doing  so,  fixed  the  price  at  what  he  thought 
the  appellants  were  willing  to  consider,  and  took  the  parties  to  his 
lawyer’s  office  and  then  and  there  completed  the  transaction. 
While  the  respondents  might  have  expected  to  pay  commission 
on  the  exchange  in  the  usual  way  to  their  own  agent,  they  had 
made  no  agreement  with  any  one  so  to  do.  But  when  they  saw 
their  chance  they  agreed  to  pay  a large  sum  to  a man  who  up  to 
that  time  was  acting  as  the  adviser  and  agent  of  the  appellants. 
This,  within  the  cases,  is  the  offer  of  a bribe,  which  was  agreed 
to  and  afterwards  demanded,  and  no  explanation  has  been  offered 
by  St.  Onge,  and  he  was  not  called  as  a witness. 

The  appellants  did  not  become  aware  of  the  real  situation  or 
meaning  of  the  dealings  between  St.  Onge  and  Reynolds  or  of 
its  bearing  upon  their  own  position  till  shortly  before  the  issue  of 
the  writ  in  this  action. 

In  Hitchcock  v.  Sykes , Mr.  Justice  Duff  in  speaking  of  an 
arrangement  by  one  party  in  a proposed  business  transaction  to 
pay  the  agent  of  the  other  party  a commission  on  its  completion 
says  (49  Can.  S.C.R.  at  p.  408)  : — 

“ The  law  casts  upon  the  person  who  deals  with  the  agent  in 
this  suspicious  and  questionable  way  the  burden  of  seeing  that 
the  duty  of  disclosure  is  performed  at  the  risk,  if  it  be  not  per- 
formed, of  becoming  implicated  in  the  agent’s  culpability.” 

Mr.  Justice  Anglin  in  his  judgment  in  the  same  case  (p,  417) 
says : — 

“ I also  agree  with  the  view  taken  in  the  Appellate  Division 
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that,  on  becoming  aware  of  the  relationship  between  Webster  and  App.  Div. 
Sykes,  as  they  admittedly  did  before  the' contract  for  sale  was  made,  1923. 
knowing  that  they  were  paying  a commission  to  Sykes,  that  he 
then  stood  in  a fiduciary  relation  to  his  co-purchaser,  and  that  his 
interest  was  in  conflict  with  his  duty  in  regard  to  the  disclosure  to  Reynolds. 
Webster  of  his  claim  to  a commission,  it  was  the  duty  of  the  yen-  Hodgins, 
dors  to  have  satisfied  themselves  that  Webster  was  aware  of  Sykes’s  JA. 
relations  with  them.” 

Here  there  was  suspicious  and  questionable  conduct  and  no  dis- 
closure. I cannot  distinguish  this  case  from  the  Sykes  case,  and 
I think  the  appellants  .are  entitled  to  rescission,  with  all  its  conse- 
quences. 

There  is  no  difficulty  in  the  way  of  restoring  the  parties  to 
their  original  position,  or  doing  so  substantially:  Compagme 

Chemin  de  Fer  Paris-Orleans  v.  Leeston  Shipping  Co.  Limited, 

36  Times  L.R.  68;  Twigg  v.  Greenizen  (1922),  63  Can.  S.C.R.  158. 

The  appellants’  properties  have  been  conveyed  to  the  respondents, 
who  still  retain  them  in  their  names.  The  mortgage  which  they 
registered  upon  the  property  is  not  one  upon  which  any  money  has 
been  at  present  advanced.  The  property  of  the  appellants  can, 
therefore,  be  handed  back  to  them. 

With  regard  to  the  respondents’  property,  that  never  passed  to 
the  appellants,  but  remained  the  property  of  Reed,  subject  to  his 
agreement  with  Reynolds,  until  Reynolds’  interest  thereunder  was 
foreclosed.  The  appellants’  interest  in  it,  such  as  it  was,  disap- 
peared when  that  of  Reynolds  ceased,  so  that  no  duty  rests  on 
them  to  restore  it.  The  appellants  did  nothing  except  what  was 
contemplated  by  the  contract,  namely,  took  possession  of  the  apart- 
ment-house and  collected  the  rents : all  these  rents  have — less  the 
outgoings — been  paid  over  under  arrangements  between  the  solici- 
tors, in  an  endeavour  to  assist  Reynolds  to  carry  out  his  contract 
with  Reed.  What  the  appellants  did,  being  contemplated  by  the 
contract,  does  not  stand  in  the  way  of  rescission,  nor  is  it  in  itself 
any  waiver,  because  it  is  merely  performing  the  contract:  McNiven 
v.  Pigott  (1915),  33  O.L.R.  335;  and  the  appellants  acted  with 
promptitude  on  learning  the  true  colour  and  meaning  of  the 
actions  of  St.  Onge  and  Reynolds:  Alexander  v.  Webber,  [1922] 

1 K.B.  642. 

There  is  another  branch  of  the  case  chiefly  pressed  upon  us, 
namely,  that,  as  the  respondents  by  their  own  default  have  lost  any 
claim  to  the  property  in  Detroit  and  are  not  now  in  a position  to 
call  for  its  transfer  to  them,  the  appellants  are  entitled  to  res- 
cission and  restoration  of  their  properties.  It  is  clear  that  the 
appellants’  failure  to  make  payments,  if  what  they  did  can  properly 
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be  designated  in  that  way,  had  no  legal  connection  with  the  failure 
of  Reynolds  to  keep  np  his  payments  to  Reed : indeed  the  respond- 
ents had  all  the  net  rents  applied  on  the  indebtedness  to  Reed.  At 
the  trial  it  appeared  that  whatever  title  the  respondents  had  was 
lost,  and  that  they  had  nothing  which  they  conld  convey  to  the 
appellants. 

The  result  of  this  situation  was  not  raised  as  a defence  until 
just  before  the  trial,  but  at  the  trial  application  was, made  for  leave 
to  do  so  and  to  claim  rescission  upon  that  ground ; to  this  plea  the 
respondents  put  in  their  answer,  and  the  learned  trial  Judge,  while 
not  formally  directing  it  to  be  added  to  t}ie  record,  allowed  the 
case  to  proceed  and  evidence  to  be  given  as  if  this  later  plea  and 
answer  were  properly  before  him.  Under  these  circumstances,  I 
do  not  think  it  is  open  to  the  respondents  to  object  that  what  is 
thus  pleaded  occurred  after  the  writ  in  this  action  was  issued. 
Rules  159,  160,  and  161  expressly  permit  it  to  be  pleaded,  and  if 
any  injustice  was  feared  the  time  to  have  taken  this  objection  was 
when  the  application  to  set  it  up  was  made  to  the  trial  Judge. 
We  have  the  whole  evidence  before  us,  and  it  is  our  duty,  under 
the  Judicature  Act  and  Rules,  to  grant  whatever  relief  the  appel- 
lants are  entitled  to  (sec.  16,  Rule  183). 

In  my  judgment,  the  loss  of  the  property  was  wholly  caused 
by  the  respondents’  default,  and  they  have  not  now  any  right  to 
compel  its  conveyance  to  them  so  as  to  implement  their  contract 
with  the  appellants.  This,  I think,  entitles  the  appellants  to 
rescind. 

The  continued  existence  of  title  in  the  respondents  or  their 
right  to  obtain  it  is  of  the  essence  of  this  contract.  It  would  be  a 
palpable  injustice  to  the  appellants  if  the  absence  of  that  essential 
element  did  not  entitle  them  to  withdraw  from  the  contract  alto- 
gether. 

A very  eminent  Judge,  Sir  G.  Mellish,  in  Panama  and  South 
Pacific  Telegraph  Co.  v.  India  Rubber  Guita  Percha  and  Tele- 
graph Works  Co.,  L.R.  10  Ch.  575,  states  the  law  thus  at  p.  582:— 

“ No  doubt  it  is  a clear  principle  of  law  that  if  by  any  act  of 
one  of  the  parties  the  performance  of  a contract  is  rendered  im- 
possible, then  the  other  side  may,  if  they  choose,  rescind  the  con- 
tract.” 

In  the  case  of  Hou>ell  v.  Coupland  (1874),  L.R.  9 Q.B.  462, 
46 5,  Blackburn,  J.,  distinguishes  the  well-known  principle  of 
Taylor  v.  Caldwell  (1863),  3 B.  & S'.  826,  and  Appleby  v.  Myers 
(1867),  L.R.  2 C.P.  651,  by  saying:— 

“ Of  course,  if  the  perishing  (of  the  crop)  were  owing  to  any 
default  of  the  seller,  that  would  be  quite  another  thing.” 
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This  is  not  new  law.  In  Lovelock  v.  Franklyn,  8 Q.B.  371, 
the  defendant  had  agreed  to  assign  a lease,  on  payment,  within  7 
years,  of  £140.  The  defendant,  before  the  7 years  expired, 
assigned  the  lease  to  a stranger.  Patteson,  J.,  in  giving  judgment, 
said  (p.  378)  :— 

“ In  this  particular  contract,  the  defendant  has  undertaken  to 
keep  himself  ready  for  the  whole  time : but  he  has  parted  with  all 
his  interest  and  has  made  it  impossible  for  himself  to  perform, 
if  now  called  on.” 

Lord  Denman,  C.  J.,  said  : — 

“ The  plaintiff  has  a right  to  say  to  the  defendant:  ‘ You  have 
placed  yourself  in  a situation  in  which  you  cannot  perform  what 
you  have  promised : you  promised  to  be  ready  during  the  period 
of  7 years;  and,  during  that  period,  I may  at  any  time  tender 
you  the  money  and  call  for  an  assignment,  and  expect  that  you 
should  keep  yourself  ready;  but,  if  I now  were  to  tender  you  the 
money,  you  would  not  be  ready.” 

It  is  true  that  in  that  case  it  was  pointed  out  that  where  an 
agreement  is  made  to  do  a certain  thing  on  a certain  day,  the 
party  so  agreeing  has  all  the  intermediate  time  to  acquire  the 
means  to  perform  the  contract.  That  qualification  does  not  apply 
to  this  contract,  where  the  purchase-money  was  to  be  paid  in  instal- 
ments extending  over  many  years,  for  two  reasons.  One  is  that 
the  appellants  had  the  right  to  pay  $700  or  more  every  month, 
thus  giving  the  right  to  pay  off  the  whole  debt  during  any  month. 
The  second  is  that  in  a sale  of  land  the  vendor  must  have  a good 
title  to  the  land,  or  the  legal  right  to  compel  its  transfer  to  him 
if  it  is  outstanding,  as  upon  payment  of  each  instalment  the  pur- 
chaser is  entitled  to  acquire  an'  equitable  interest  in  the  land  capable 
of  registration.  That  interest  increases  with  every  instalment, 
and  would  be  so  regarded  if  the  appellants  were  coming  into  court 
to  enforce  their  agreement.  The  interest  thus  acquired  in  the 
land,  under  a contract  of  purchase,  is  u commensurate  only  with 
what  would  be  decreed  to  him  by  a Court  of  Equity  in  specifically 
performing  the  contract,”  and  is  to  be  “ defined  with  reference  to 
the  relief  which  the  Court  would  give  by  way  of  specific  perform- 
ance:” per  Lord  Parker  of  Waddington  in  Central  Trust  Co.  v. 
Snider,  [1916]  1 A.C.  266,  at  p.  272. 

It  is  an  application  of  this  principle  which  entitles  the  pur- 
chaser to  be  secured  against  encumbrances  or  to  have  his  instalment 
payments  created  into  a fund  by  payment  into  Court  till  this  is 
done.  See  Cameron  v.  Carter  (1885),  9 O.R.  426. 

The  case  of  Lovelock  is  cited  by  Cockburn,  C.J.,  in  Frost  v. 
Kniglit  (1872),  L.R.  7 Ex.  Ill,  and  is  also  quoted  in  Sir  William 
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Anson’s  work  on  Contract,  13th  ed.,  p.  349.  He  there  adds  this 
remark  :■ — 

“ The  rule  of  law  is  similar  in  cases  where  one  party,  during 
performance,  has  by  his  own  act  made  the  complete  performance 
of  the  contract  impossible.” 

In  Ogdens  Ltd.  v.  Nelson , [1905]  A.C.  109,  Lord  Halsbury, 
speaking  of  a contract  by  the  appellants  to  distribute  profits  during 
4 years  among  such  customers  as  dealt  direct  with  them,  the  appel- 
lants having  before  4 years  was  up,  sold  out  their  business,  said 

(p.  112) 

“ It  may  be  that  the  customer  cannot  compel  them  in  law  to 
carry  on  their  business,  it  may  be  that  he  cannot  prevent  them 
from  selling  themselves  as  they  did;  but  having  done  it,  they  are 
bound  to  pay  the  damages  which  are  consequent  upon  their  having 
put  it  out  of  their  power  to  carry  on  the  business,  and  having 
failed  to  perform  their  contract  to  pay  the  respondent  a proper 
proportion  of  the  £200.000  a year  for  four  years  which  is  all  that 
is  now  insisted  upon  by  him.” 

There  was  no  waiver  of  their  right  to  get  a good  title  by  what 
the  appellants  did.  See  Micheltree  v.  Irwin  (1867),  13  G-r.  537, 
and  the  judgment  of  Street,  J.,  in  Nason  v.  Armstrong  (1892), 
22  O.R.  542,.  at  pp;  548,  549. 

The  only  remaining  question  is  whether  rescission  is,  in  this 
case,  the  proper  remedy,  or  whether  damages  only  can  be  claimed. 

Rescission,  according  to  Sargant,  J.  (now  Lord  Justice),  in- 
volves, u not  the  ascertainment  and  payment  of  any  damages,  but 
the  repayment  of  such  a sum  and  the  doing  of  such  other  acts  as 
shall  effect  a restitutio  in  integrum Goldrei  Foucard  & Son  v. 
Sinclair  and  Russian  Chamber  of  Commerce  in  London , [1918] 
1 K.B.  180,  192. 

I can  see  no  reason  why,  if  the  principle  of  the  cases  already 
discussed  applies  on  such  a breach  of  contract  as  occurred  here, 
the  remedy  by  way  of  rescission  should  not  be  available.  The 
difference  between  the  rules  of  law  and  equity  as  regards  rescission 
has  now  disappeared  ( Redgrave  v.  Hurd  (1881),  20  Ch.  D.  1,  12), 
leaving  only  the  question,  what  remedy  will  do  complete  justice? 
Damages  would  not  compensate  the  appellants  for  the  loss  of 
their  properties  unless  they  were  paid  their  full  value,  and  perhaps 
not  then.  The  only  reason  that  could  be  urged  for  not  granting 
rescission,  under  the  circumstances  present  here,  would  be  impossi- 
bility to  restore  the  parties  to  their  original  position.  That,  as  I 
have  pointed  out,  does  not  exist  and  so  does  not  stand  in  the  way 
of  doing,  as  the  statute  requires,  complete  and  appropriate  justice. 
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I agree  with  the  learned  trial  Judge  in  his  condemnation  of 
the  action  of  the  solicitor  who  undertook  to  act  for  both  parties  and 
complete  the  transaction  and  of  his  want  of  care  for  the  interests 
of  the  appellants. 

The  judgment  in  appeal  must  be  vacated,  the  appeal  allowed, 
and  judgment  entered  for  the  appellants,  directing  the  respondents 
to  recorivey  to  them  the  properties  deeded  to  them  by  the  appel- 
lants free  and  clear  of  the  registered  encumbrance  to  Sale,  and 
for  payment  to  the  appellants  of  the  rents  and  profits  from  those 
properties.  The  amount  of  rents  and  profits  will  be  ascertained  by 
the  Registrar  at  Sandwich,  to  whom  it  is  referred  to  settle  the 
reconveyances  and  to  fix  the  amount  payable  to  the  appellants. 
The  appellants  to  have  the  costs  of  the  action  and  appeal. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Battle  Creek  Toasted  Cork  Flake  Co.  Ltd.  y.  Kellogg 
Toasted  Cork  Flake  Co. 

Appeal — Privy  Council  Appeals  Act,  R.S.O.  1914,  eh.  54,  secs.  3,  4 — 
Whether  Operation  of  Judgment  Stayed  after  Perfecting  of  Secur- 
ity— “ Execution ” — Enforcing  Obedience  to  Judgment — Committal 
for  Disobedience — Rules  545,  552,  553,  554 — Jurisdiction  of  Court 
to  Stay  Proceedings  upon  Motion — Forum — High  Court  Division ■ — 
Protection  of  Rights  of  Respondents — Stay  Granted  upon  Terms. 

The  operation  of  a judgment  restraining  the  defendants  from  selling 
certain  goods  in  Ontario  under  certain  trade-names  is  not  stayed 
pending  the  appeal  of  the  defendants  from  the  judgment  to  the  Privy 
Council  upon  the  perfecting  of  the  security  given  by  the  defendants 
under  sec.  3 of  the  Privy  Council  Appeals  Act,  R.S.O.  1914,  ch.  54, 
by  virtue  of  the  provision  of  sec.  4 that,  upon  the  perfecting  of  such 
security,  execution  shall  be  stayed  in  the  original  cause. 

Execution  on  a judgment  differs  from  enforcing  personal  obedience 
to  it. 

Review  of  the  authorities. 

Order  of  Mowat,  J.,  committing  the  defendants’  manager  to  gaol  for 
contempt  of  Court  in  disobeying  the  judgment,  affirmed. 

Upon  motion  by  the  defendants  for  an  order  staying  the  proceedings 
pending  the  appeal:  — 

Held,  that  the  motion  was  properly  made  to  the  High  Court  Division. 

Held,  also,  that  the  Court  had  inherent  jurisdiction  to  stay  proceed- 
ings; but  a stay  should  not  be  granted  unless  the  defendants  could 
devise  and  submit  a scheme  by  which  the  plaintiffs  would  be 
adequately  protected. 

Review  of  the  authorities. 

Flower  v.  Lloyd  (1877),  36  L.T.R.  444,  specially  referred  to. 

Finally,  a stay  was  granted  upon  certain  undertakings  and  terms; 
and,  in  the  end,  the  parties  agreed  upon  a settlement  of  their  differ- 
ences, and  the  appeal  was  abandoned. 


App.  Div. 
1923. 
Diett 

V. 

Reynolds. 

Hodgins, 

J.A. 


1923. 

Nov.  6. 
Dec.  17. 
Dec.  29. 

1924. 
Jan.  17. 


128 


ONTARIO  LAW  REPORTS. 


[VOL. 

1923.  Motion  by  the  plaintiffs  for  an  order  committing  W.  S.  Ware, 

Battle  manager  of  the  defendants,  to  gaol  for  contempt  of  Court  by 

Creek  breach  of  an  injunction  against  manufacturing  or  selling  or 

Cornflake  advertising  for  sale  “ Corn  Flakes  ” and  “ Korn  Krisp,”  and  that 

Co.  Ltd.  class  of  manufactured  products,  under  the  names  “Sanitas”  and 

KuTTorr  “Kellogg.”  See  the  judgments  of  Middleton,  J.,  and  of  the 

So  Appellate  Division,  54  O.L.R.  537. 

Corn  Flake  rr 

November  5.  The  motion  was  heard  by  Mowat,  J.,  in  the 
Weekly  Court,  Toronto. 

W.  N.  Tilley , K.C.,  for  the  plaintiffs. 

I.  F.  Hellmuth,  K.C.,  for  Ware  and  the  defendants. 

November  6.  Mowat,  J. : — It  is  admitted  by  the  defendants 
that  they  and  their  manager  are  continuing  to  sell  Kellogg  corn 
flakes. 

The  defendants  say  that,  having  perfected  security  upon  an 
intended  appeal  to  his  Majesty  in  his  Privy  Council,  they  have  a 
complete  answer  to  the  motion,  as  proceedings  under  the  judg- 
ment are  stayed. 

Section  4 of  the  Privy  Council  Appeals  Act,  R.S.O.  1914,  ch. 
54,  provides  that  “ upon  the  perfecting  of  such  security,  execution 
shall  be  stayed  in  the  original  cause  ” (except  in  the  well-known 
specified  events)  under  the  Act. 

The  security  is  given  for  that  the  appellant  “ will  effectually 
prosecute  the  appeal  and  pay  such  costs  and  damages  as  may  be 
awarded  in  case  the  judgment  appealed  from  is  affirmed  ” (sec.  3). 

The  point  for  decision  is  whether  an  enjoining  from  selling 
“ Kellogg  ” corn  flakes,  etc.,  is  part  of  the  execution  which  is 
stayed  by  the  statute.  I have  gone  over  the  cases  which  are  sup- 
posed to  deal  with  the  principle  involved  under  various  statutes 
and  Rules  of  Court  in  the  past  70  years  in  this  Province : Gamble 
v.  Howland  (1853),  3 Gr.  281  (Spragge,  Y.-C.)  ; Dundas  v.  Hamil- 
ton and  Milton  Road  Co.  (1872),  19  Gr.  455  (Spragge,  C.) ; 
McLaren  v.  Caldwell  (1882),  29  Gr.  438  (Ferguson,  J.)  ; Mc- 
GarveyY.  Town  of  Strathroy  (1883-5)  , 6 O.R.  138  (Proudfoot,  J.), 
10  A.R.  631 ; City  of  Toronto  v.  Toronto  Street  Railway  Co. 
(1887),  12  P.R.  361  (Court  of  Appeal);  Monro  v.  Toronto 
Railway  Co.  (1902),  5 O.L.R.  15  (Sir  W.  R.  Meredith,  C.J.)  ; 
Sharpe  v.  White  (1910),  20  O.L.R.  575  (Sir  W.  R.  Meredith,  C.J.) ; 
Stavert  v.  Campbell  (1912),  25  O.L.R.  515  (Ch.  Div.)  ; and  I 
emerge  from  the  labyrinth  of  differences  of  judicial  decisions  with 
the  opinion  which  I had  at  the  hearing,  that  a prohibitive  injunc- 
tion is  not  stayed  by  the  perfecting  of  security,  unless  by  order  of 
the  Court  appealed  from,  or  to  (Kerr  on  Injunctions,  4th  ed.,  pp. 
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240  and  273).  In  the  case  of  a mandatory  injunction,  which  is  Mowat,  J. 
in  the  nature' of  “ execution  ” of  the  judgment,  the  rule  is  different.  192-3 

It  will  not  be  of  advantage  that  1 should  dissect  or  descant  upon  _ 

° l Battle 

these  cases : suffice  it  for  me  to  find  that  the  perfecting  of  security  Ceeek 
under  secs.  3 and  4 of  the  Act  leaves  untouched  a command  of  the  rJ??TASJE4u, 
Court  in  the  original  cause  that  something  must  not  be  done.  Co.  Ltd. 
When  that  something  has  been  done,  as  is  the  case  here,  there  has  Kellogg 
been  a disobedience  of  a decree  of  the  Court ; and  an  order  for  com-  Toasted 
mittal  to  the  common  gaol  of  the  county  where  the  manager  lives,  C°RN^LAKL 
directed  to  the  proper  sheriff,  will  issue.  He  will  be  confined 
until  his  contempt  has  been  purged,  or  until  further  order. 

The  issue  of  the  order  will  be  stayed  for  ten  days. 

Costs  of  the  motion  will  be  to  the  plaintiffs. 

The  defendants  and  W.  S.  Ware  appealed  from  the  order  of 
Mowat,  J. 

November  21,  26,  and  27.  The  appeal  was  heard  by  Mulock, 

C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Hellmuth,  K.C.,  for  the  appellants,  argued  that  upon  the  per- 
fecting of  the  security  on  the  appeal  the  proceedings  under  the 
judgment  containing  the  injunction  were  stayed : Dundas  v.  Ham- 
ilton and  Milton  Road  Co .,  19  Gr.  455;  Wilson  v.  Church  (1879), 

11  Ch.  D.  576;  Polini  v.  Gray  (1879),  12  Ch.  D.  438,  at  p.  443; 

Cop eland-Chatter son  Co.  Ltd.  v.  Business  Systems  Co.  Ltd.  (1908), 

16  O.L.R.  481 ; Hamill  v.  Lilley  (1887),  19  Q.B.D.  83  ; Stoomvaarts 
Maatschappy  Nederland  v.  Owners  of  the  “ Khedive ’’  The  Khedive 
(1879),  5 P.D.  1.  The  Court  has  inherent  jurisdiction  to  grant 
the  stay:  Mitchell  v.  Fidelity  and  Casualty  Co.  of  New  York 
(1917),  38  O.L.R.  543;  City  of  Toronto  v.  Toronto  Street  Railway 
Co.,  12  P.R.  361 ; O’Shea  v.  O’Shea  and  Parnell  (1890),  15  P.D.  59. 

Tilley,  K.C.,  and  H.  S.  White,  K.C.,  for  the  plaintiffs,  respond- 
ents, contended  that  there  was  no  stay.  There  is  a vast  difference 
between  suspending  a judgment  and  staying  the  execution  of  it. 

To  stay  such  a judgment  as  this  would  be  to  reverse  it  pending  the 
decision  of  the  Privy  Council.  Counsel  referred  to  Gamble  v. 

Howland,  3 Gr.  28l ; McLaren  v.  Caldwell,  29  Gr.  438;  McGarvey 
v.  Town  of  Strathroy,  6 O.R.  138,  10  A.R.  631;  Monro  v.  Toronto 
Railway  Co.,  5 O.L.R.  15;  Sharpe  v.  White,  20  O.L.R.  575;  Staverl 
v.  Campbell,  25  O.L.R.  515.  The  Court  has  no  power  to  stay  the 
operation  of  a judgment  enjoining  the  commission  of  a tort: 

Pastern  Trust  Co.  v.  McKenzie  Mann  & Co.  Limited,  [1915]  A.C. 

750,  at  p.  760.  As  the  judgment  appealed  from  directs  payment 
of  damages  to  be  assessed,  there  is  not,  under  the  Privy  Council 
Appeals  Act,  a stay  of  execution  within  the  meaning  of  that  Act 
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until  after  the  appellants  have  given  security  for  payment  of  the 
damages  directed  to  be  paid. 

Hellmuth,  in  reply,  referred  to  Vigeon  v.  Northcote  (1893),  15 
P.R.  171. 

December  17.  Hodgins,  J.A. : — Appeal  from  the  order  of 
Mowat,  J.,  committing  one  Ware,  Canadian  manager  of  the  ap- 
pellants, for  breach  of  the  injunction  contained  in  the  judgment  of 
this  Court  on  appeal  from  the  trial  Judge. 

We  have  the  benefit  of  a critical  analysis  of  the  cases  decided 
in  Canada  and  England  affecting  the  question  involved  here.  It  is 
whether,  when  the  security  required  by  sec.  3 has  been  given  and 
approved,  the  Privy  Council  Appeals  ‘Act,  R.S.O.  1914,  ch.  54, 
operates  to  stay  the  judgment  of  this  Court,  now  in  process  of 
appeal,  so  that  it  becomes,  pending  that  appeal,  ineffective. 

I am  not  able  to  persuade  myself  that  in  any  of  the  cases  the 
specific  point  involved  here  has  been  decided  in  such  a way  as  to 
hind  this  Court,  or  that  the  effect  of  the  statute,  which  must  govern, 
is  to  stay  a judgment  such  as  this  Court  found  it  necessary  to 
pronounce  in  this  case. 

That  judgment,  speaking  broadly,  restrained  the  appellants 
from  selling  certain  goods  in  Ontario  under  certain  trade-names. 

To  stay  such  a judgment  is,  in  effect,  to  overturn  and  reverse 
it  during  the  months  that  will  elapse  before  the  appeal  can  he 
heard.  I can  find  nothing  in  the  statute  which  does  more  than 
stay  “ execution  ” in  the  original  cause,  except  in  certain  events, 
where  some  act  is  required  to  be  done  which,  preserves  the  status 
quQ  meanwhile:  Polini  v.  Gray , 12  Ch.  D.  438,  443. 

The  principle  which  is  the  basis  of  any  stay  granted  to  the 
unsuccessful  party  is  “ the  safe  preservation  of  the  subject-matter 
of  the  action  until  the  rights  of  the  parties  can  be  finally  deter- 
mined Eastern  Trust  Co.  v.  McKenzie  Mann  & Co.  Limited, 
[1915]  A.C.  750,  760.  It  cannot  be  properly  applied  so  as  to 
enable  him  to  treat  the  judgment  as  a nullity,  and  so  infringe 
its  provisions,  while  seeking  to  reverse  it. 

I recognise  the  force  of  the  argument  derived  from  Rule  545, 
which  gives  the  right  to  attach  or  commit  any  person  required  to 
abstain  from  doing  any  act,  and  Rules  552,  553,  554.  I have  no 
doubt  that  these  remedies  may  be  put  in  force  to  compel  respect  for 
the  Court’s  order.  But,  in  essence,  they'  support  the  view  I take 
and  recognise  that  execution  on  a judgment  differs  from  enforcing 
personal  obedience  to  it.  Here  the  stay,  if  given,  is  a statutory  one, 
md  my  conclusion  is  that  the  words  used  in  the  statute  are  not 
'i^licable  to  or  operative  in  a case  of  this  kind. 
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The  appellants  asked,  if  the  Court  should  be  of  opinion  that 
there  was  no  stay  by  virtue  of  the  Privy  Council  Appeals  Act,  that 
a stay  should  be  granted,  and,  if  necessary,  upon  proper  terms. 

The  Court  will  remain  seized  of  this  application,  including 
the  request  for  a stay;  no  order  to  issue  at  present,  or  the  Court 
will  hear  the  parties  on  the  question  of  jurisdiction. 

Mulock,  C.J.O.,  and  Magee,  J.A.,.  agreed  with  Hodgins,  J.A. 

Ferguson,  J.A. : — I agree  in  the  reasoning  and  result  proposed 
by  my  brother  Hodgins. 

It  therefore  becomes  unnecessary  to  pass  upon  the  contention 
of  the  respondents  that,  as  the  judgment  appealed  from  directs 
payment  of  damages  to  be  assessed,  there  is  not,  under  the  Privy 
Council  Appeals  Act,  R.S.O.  1914,  ch.  54,  a stay  of  execution 
within  the  meaning  of  that  Act  until  after  the  appellants  have 
given  security  for  payment  of  the  damages  directed  to  be  paid. 
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Appeal  dismissed;  but  no  order  to  issue  at  present. 


The  defendants  then  moved  for  an  order  staying  the  proceedings 
pending  the  appeal  to  the  Privy  Council. 

December  20.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

II.  J.  Scott,  K.C.,  for  the  defendants. 

Tilley,  K.C.,  for  the  plaintiffs. 

December  29.  Middleton,  J. : — Motion  by  the  defendants  for 
a stay  of  proceedings  pending  an  appeal  to  the  Privy  Council. 
The  motion  was  originally  made  to  a Divisional  Court,  but  was  not 
dealt  with  by  it,  the  Court  directing  that  a substantive  motion 
should  first  be  made  to  a single  Judge.  I am  not  much  concerned 
with  the  question  whether  the  jurisdiction  is  vested  in  a single 
Judge  or  in  a Divisional  Court,  as  the  motion  was  dealt  with  by 
both  counsel  upon  the  theory  that  if  any  jurisdiction  exists  in 
the  Court  I can  properly  exercise  it.  Ilamill  v.  Lilley,  19  Q.B.D. 
83,  seems  to  point  to  the  appellate  Court  as  the  proper  tribunal, 
but  the  constitution  of  our  Court  rather  indicates  that  the  Divi- 
sional Courts  have  an  appellate  jurisdiction  only,  and  the  power  of 
the  Court  should  be  exercised  by  a Judge  of  the  High  Court 
Division.  See  sec.  43  of  the  Judicature  Act  and  Rule  205.  There 
is  no  anomaly  in  this,  for  once  the  order  of  the  Divisional  Court 
is  Issued  it  becomes  a judgment  of  the  Court,  and  is,  without 
more,  enforced  as  though  originally  pronounced  by  the  trial  Court : 
Baldwin  v.  O’Brien  (1917),  40  O.L.R.  287.  The  Supreme  Court 
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Middleton,  J. of  Canada  takes  the  same  view;  its  judgments  when  certified  to 
1923  the  Court  below  are  entered  there  and  automatically  become  judg- 

ments  in  the  Court  of  original  jurisdiction  for  the  purpose  of 

Creek  enforcement  (Rule  524)  ; and  so  the  motion  for  a stay  should  be 
CornAEYake  mac^e  that  Court:  Peters  v.  Perras  (1909),  42  Can.  S.C.R.  361. 
Co.  Ltd.  Mr.  Tilley  takes  a far  more  radical  position,  and  contends  that,  in 
Kellogg  the  a^sence  statutory  authority,  the  Court  has  no  power  to  stay 
Toasted  the  operation  of  a judgment  enjoining  the  commission  of  a tort. 
Cornflake  lt  canno^  he  says,  sanction  the  doing  of  an  act  which  has  been 
declared  to  be  wrongful  and  tortious,  either  conditionally  or  un- 
conditionally. It  cannot  fix  a price  to  be  paid  for  permission  to 
do  wrong  or  to  violate  the  rights  of  another. 

Mr.  Scott  contends  that  the  Court  has  inherent  jurisdiction 
over  its  own  process,  and  must  recognise  that,  until  the  final  court 
of  appeal  has  pronounced  upon  the  rights  of  the  parties,  there  is 
no  real  or  conclusive  adjudication,  and  that  the  decisions  of  the 
trial  court  and  of  intermediate  courts  of  appeal  are  in  their 
nature  interlocutory;  and  therefore  the  Court  must  endeavour  so 
to  control  its  process  that  no  irremediable  harm  shall  be  done  if 
in  the  end  it  is  found  that  the  decisions  at  the  trial  and  upon 
the  earlier  appeals  are  erroneous.  The  fact  that  in  many  cases 
where  there  is  a right  of  appeal  there  is  legislation  upon  the 
subject  has  made  it  difficult  to  find  any  adequate  discussion  of 
the  subject.  Here  there  is  no  statutory  provision. 

I agree  with  Mr.  Scott  that  the  Court  has  an  inherent  jurisdic- 
tion, but  I do  not  go  with  him  all  the  way.  There  is  a wide  distinc- 
tion between  cases  in  which  the  refusal  of  a stay  will  render  an  ap- 
peal nugatory,  and  cases  in  which  one  of  the  parties  must  suffer  in- 
convenience and  possibly  some. substantial  pecuniary  loss.  I am  in- 
clined to  think  that  it  will  be  found  that  the  refusal  of  a stay 
under  certain  circumtsances  does  not  arise  from  absence  of  juris- 
diction so  much  as  from  the  view  taken  that  the  case  is  one  in 
which  it  would  be  improper  to  exercise  the  latent  power.  In  all 
cases  in  which  the  stay  will  impose  little  suffering  upon  the  re- 
spondent, and  this  can  be  compensated  by  payment  of  actual 
damages  which  admit  of  easy  and  substantially  accurate  computa- 
tion, and  in  which  on  the  other  hand  grievous  loss  and  irremediable 
harm  will  be  done  the  appellant  if  the  stay  is  refused,  the  operation 
of  the  judgment  ought  to  be  stayed.  The  principle  then  is  the 
same  as  that  applied  in  the  case  of  an  application  for  an  interim 
injunction — the  balance  of  convenience,  with  an  added  factor  of 
the  greatest  weight,  the  actual  adjudication  that  has  taken  place, 
and  which  must  he  regarded  as  prima  facie  right. 

Where  the  case  is  an  extreme  one  in  which  the  refusal  of  a 
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stay  would  render  the  appeal  nugatory  the  right  to  a stay  is  clear. 
Lord  Justice  Cotton,  rightly  regarded  as  a master  of  practice  with- 
out a peer,  says : “ When  a party  is  appealing,  exercising  his 
undoubted  right  of  appeal,  this  Court  ought  to  see  that  the  appeal, 
if  successful,  is  not  nugatory and  so  a fund  the  subject-matter 
of  an  appeal  was  not  allowed  to  be  disturbed : Wilson  v.  Church 
(No.  2)  (1879),  12  Ch.  D.  454,  458.  Lord  Justice  Brett  speaks 
of  this  as  the  right  of  the  appellant  to  “ the  usual  protection  in 
case  the  appeal  is  successful”  (p.  459). 

In  Hood  Barrs  v.  Heriot , [1896]  A.C.  174,  186,  Lord  Mac- 
naghten,  in  allowing  an  appeal  'when  the  fund  had  been  paid  over, 
as  the  Court  of  Appeal  had  refused  a stay,  said:  “ I cannot  help 

expressing  my  regret  that,  under  the  circumstances,  the  Court  of 
Appeal  did  not  think  it  proper  to  hold  the  fund  in  medio  pending 
the  appeal.  ...  I am  afraid  success  will  be  only  a barren  victory.” 

These  were  cases  in  which  the  refusal  of  the  stay  made  the 
appeal  nugatory. 

The  distinction  between  “ irreparable  injury,”  in  the  sense  that 
implies  a complete  disappearance  of  the  subject-matter  of  the 
litigation,  and  in  the  much  modified  sense  in  which  that  term 
is  used  and  in  which  it  may  be  taken  to  be  almost  if  not  entirely  a 
figure  of  speech  indicating  merely  inconvenience  for  which  no 
compensation  can  be  awarded,  is  illustrated  by  several  cases. 

Sir  W.  Page  Wood,  L.J.,  in  Walford  v.  Wolford  (1868),  L.R. 
3 Ch.  812,  814,  says:  “ The  usual  course  is  to  stay  proceedings 

pending  an  appeal  only  when  the  proceedings  would  cause  irrepar- 
able injury  to  the  appellant.  Mere  inconvenience  and  annoyance 
is  not  enough  to  induce  the  Court  to  take  away  from  the  successful 
party  ffhe  benefit  of  his  decree.” 

In  a case  where  the  appeal  was  from  an  order  compelling  the 
production  of  documents  a stay  was  sought  because  if  the  documents 
were  produced  it  would  make  the  appeal  useless.  Lord  Brougham 
said:  “But  that  is  by  no  means  correct.  If  the  evidence  is  now 
obtained  by  the  plaintiff  under  the  order,  and  it  is  afterwards 
decided  that  the  order  ought  not  to  have  been  made,  the  evidence 
will  go  for  nothing.”  He  then  points  out  with  emphasis  that  to 
suspend  the  decree  would  be  to  determine  the  matter  in  the  appel- 
lant’s favour,  and  to  give  him  the  thing  he  had  been  vainly  strug- 
gling for  and  to  take  from  his  adversary  the  thing  for  which 
he  had  successfully  striven — “a  reversal  of  the  decision  under  the 
form  of  staying  execution.”  The  general  rule,  he  says,  is  against 
a stay,  and  this  should  be  followed  “notwithstanding  the  admitted 
mischief  that  must  arise  in  particular  cases:”  W album  v.  Tngilby 
(1833),  1 My.  & K.  61,  84,  85. 
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In  Huguenin  v.  Baseley  (1808),  15  Yes.  180,  Lord  Eldon 
speaks  of  the  “ presumption  that  the  judgment  is  right  until  it  is 
shewn  to  be  wrong.”  The  Court  “ is  not  to  act  upon  it  as  if 
thought  to  be  wrong.”  The  judgment  there  was  for  possession 
of  land.  It  was  held  “ in  this  case  no  irreparable  mischief  can 
follow  . . . the  Court  by  giving  much  encouragement  to  such 
applications  will  palsy  the  arm  of  Justice.” 

The  House  of  Lords  about  this  time  considered  the  practice, 
and  a committee  made  a report,  printed  as  a note  to  the  Huguenin 
case,  stating  that  the  Courts  of  Equity  did  not  stay  proceedings  on 
judgments  pending  appeal  save  “in  cases  in  which  their  judicial 
discretion  has  induced  them  upon  the  application  of  parties  inter- 
ested to  stay  or  modify  ” the  decree  on  account  of  the  appeal,  and 
that  this  practice  “ cannot  he  departed  from  without  introducing 
consequences  the  most  oppressive  to  the  suitors  in  Courts  of  Equity,, 
and  the  utmost  inconvenience  in  the  administration  of  justice 
in  such  Courts.” 

I can  find  no  case  in  which  the  Court  has  refused  a stay  upon 
the  ground  that  the  thing  enjoined  is  a tort.  Roskell  v.  Whit- 
worth (1871),  19  W.R.  804,  was  the  case  of  an  injunction  against, 
a nuisance  (a  steam-hammer),  and  a stay  was  granted  on  terms 
that  might  be  imposed  upon  a motion  for  an  interim  injunction. 

I also  find  no  case  in  which  a wrong  was  permitted  to  be  done  for 
a price  fixed  or  upon  an  undertaking  to  pay  damages.  Flower  v. 
Lloyd  (1877),  36  L.  T.  R.  444,  was  a case  in  which  a patentee 
secured  an  injunction ; an  appeal  being  taken,  the  defendants  asked 
a stay,  offering  to  give  any  undertaking  as  to  damages  the  Court 
might  impose,  stating  that  they  had  numerous  contracts  on  hand 
and  would  suffer  irreparable  damage  not  only  from  being  liable 
for  breach  of  these  but  also  by  loss  of  business  connection.  This 
was  held  to  be  no  ground  for  staying  the  injunction.  “ To  say 
that  it  will  destroy  their  trade  or  ruin  their  connection  is  a matter 
I cannot  listen  to.  . . . When  I consider,  on  the  other  hand,  that 
the  plaintiffs  have  by  their  suit  established  their  right  to  carry  on 
the  exclusive  business  in  which  they  were  engaged,  and  that  the 
manufacture  of  the  defendants  was  an  impediment  and  an  injury 
to  that  business,  I cannot  think  that  I ought  to  prefer  the  some- 
what vague  allegations  which  the  defendants  now  make  to  the 
disadvantage  and  injury  it  may  be  of — at  all  events  against  what 
I consider  to  be — the  rights  of  the  plaintiffs.” 

This  case  more  resembles  the  case  in  hand  than  any  I can  find,, 
and  indicates  to  me  the  line  I should  follow.  The  plaintiffs  claim,, 
and  so  far  have  been  declared  to  have,  a right  to  exclude  the 
defendants  from  the  Canadian  market.  The  defendants  have 
invaded  that  market  with  serious  consequences  to  the  plaintiffs.. 
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Damages  for  this  wrongdoing  cannot  be  estimated  with  any  cer- 
tainty, and,  as  all  the  cases  shew,  afford  no  real  remedy.  This 
judgment,  affirmed  by  our  highest  provincial  Court,  I must  assume 
to  be  right,  though  I must  recognise  the  possibility  of  its  reversal 
on  a further  appeal,  and  I am  certain  that  in  that  event  the 
defendants  will  sustain  serious  damage  for  which  there  is  no 
remedy.  I should  willingly  adopt  any  scheme  by  which  the  rights 
of  both  parties  might  be  protected,  particularly  if  the  case  were  one 
which  admitted  of  such  treatment.  Here  to  grant  a stay  is  to  inflict 
grievous  harm,  without  any  adequate  remedy,  upon  the  successful 
party  if  it  maintains  its  judgment.  On  the  other  hand,  to  refuse 
a stay  may  mean  serious  loss  to  the  defendants  if  they  in  the  end 
succeed.  I cannot  see  my  way  to  intervene.  The  defendants  must 
suffer  the  loss  incident  to  the  fact  that  they  are  now  in  the  position 
of  unsuccessful  litigants.  When  business  firms  litigate  business 
matters,  loss  to  one  or  both  litigants  is  inevitable.  The  mere  fact 
that  there  is  litigation  prevents  expenditure  in  business  develop- 
ment ; for  this  there  is  no  remedy.  When  a decision  is  reversed  for 
error,  in  many  cases  the  erroneous  judgment  has  done  much  harm 
that  cannot  be  compensated ; and,  while  I fully  recognise  the  obliga- 
tion of  the  courts  to  do  the  utmost  to  devise  some  way  of  avoiding, 
so  far  as  possible,  this  evil  consequence,  I can  see  no  justification 
for  casting  the  burden  and  risk  on  the  litigant  who  is  so  far  suc- 
cessful. This  motion  was  argued  upon  the  footing  indicated,  a 
claim  to  a stay  as  of  right  on  the  one  side  and  a denial  of  any 
right  on  the  other.  If  the  defendants  can  now  devise  and  submit 
any  scheme  by  which  the  plaintiffs  can  be  adequately  protected,  I 
am  ready  to  hear  counsel  further. 

I have  said  nothing  about  the  cases  determined  in  our  own 
Courts  because  they  are  admirable  examples  of  the  application  of 
the  principle.  The  Court  stayed  proceedings,  where  there  was  not 
an  appeal  as  of  right  but  only  by  leave,  in  Mitchell  v.  Fidelity  and 
Casualty  Co.  of  New  York,  38  O.L.R.  543,  in  which  case  there  was  a 
money  recovery.  My  brother  Rose  made  an  order  in  Baldwin  v. 
O’Brien,  40  O.L.R.  287,  suspending  an  injunction  against  the  use 
of  a lane,  this  user  being  a matter  of  no  importance  so  long  as  the 
litigation  was  pending.  In  both  cases  there  was  no  difficulty  in 
dealing  with  the  situation  so  as  to  prevent  hardship  to  either  party. 
The  element  of  a large  loss  from  the  granting  or  refusing  of  the 
stay  was  completely  absent. 


Middleton,  J.,  after  hearing  counsel  again  in  regard  to  terms 
which  might  be  imposed. if  a stay  were  granted,  wrote  a judgment 
in  which  he  expressed  the  opinion  that  the  only  terms  suggested 
were  inadequate  to  give  the  plaintiffs  any  real  protection.  This 
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judgment  was  delivered  on  the  4th  January,  1924,  and  is  more 
fully  noted  in  25  O.W.N.  490.  The  motion  for  a stay  was  dis- 
missed with  costs. 

The  defendants  appealed  from  the  order  dismissing  the  motion, 
and  the  appeal  was  heard  by  the  Court  which  had  heard  the  appeal 
from  the  order  of  Mowat,  J. 

January  17,  1924.  The  Court,  upon  certain  undertakings  and 
terms  set  out  in  a note  in  25  O.W.N.  630,  allowed  the  appeal  and 
stayed  the  operation  of  the  injunction  pending  the  final  disposition 
of  the  defendants*  appeal  to  the  Privy  Council. 

Shortly  after  this,  a settlement  of  all  matters  in  litigation 
between  the  parties  was  made,  and  the  appeal  to  the  Privy  Council 
was  not  prosecuted. 


[APPELLATE  DIVISION.] 

Re  Iveyser  and  Daniel  J.  McA*Nulty  Realty  Co.  Ltd. 

Covenant — Sale  of  Lots  as  Shewn  on  Plan  of  Subdivision  of  Block  of 
Land  — Restrictive  Covenants  Exacted  from  Grantees  — Building 
Scheme — Application  for  Declaration  under  Rule  603 — Alternative 
Application  for  Removal  of  Restrictions  if  Existing — Conveyancing 
and  Law  of  Property  Act,  1922,  12  & 13  Geo.  V.  eh.  53,  sec.  2 — 
Benefit  of  “ Persons  Principally  Concerned .” 

Upon  the  sale  and  conveyance  of  lots  as  shewn  on  a plan  of  subdivision 
of  a block  of  land,  the  vendor-company  exacted  from  each  purchaser  a 
covenant  that  no  buildings  except  of  certain  specified  kinds  should 
be  erected  upon  the  land  conveyed  and  that  buildings  erected  should 
be  a certain  distance  from  the  street-line:  — 

Held,  that,  unless  the  evidence  established  a building  scheme,  the  re- 
strictive covenant  could  not  be  enforced  by  the  vendor-company 
because  it  had  parted  with  all  the  lands,  and  could  not  be  enforced 
by  a purchaser  because  there  was  nothing  in  the  covenant,  the  deed 
in  which  it  appeared,  or  any  of  the  conveyances  to  purchasers,  which 
expressly  annexed  the  covenant  to  the  land  or  bound  the  company  to 
assign  the  covenant  to  any  purchaser. 

Chambers  v.  Randall,  [1923]  1 Ch.  149,  Page  v.  Campbell  (1921),  61 
Can.  S.  C.  R.  633,  and  Playter  v.  Lucas  (1921),  51  O.L.R.  492,  applied 
and  followed. 

Upon  an  application  under  Rule  603,  by  one  who  was  purchasing  two 
lots  shewn  on  the  plan  from  one  who  had  purchased  from  the  com- 
pany, for  an  order  declaring  that  the  two  lots  were  not  affected  by 
the  covenant,  the  Judge  of  the  High  Court  Division  who  heard  the 
application  found,  upon  conflicting  affidavits,  that  the  lands  were 
sold  on  a building  scheme,  and  refused  the  application.  He  also 
refused  an  alternative  application,  under  sec.  2 of  the  Conveyancing 
and  Law  of  Property  Act,  1922,  12  & 13  Geo.  V.  ch.  53,  for  an  order 
discharging  the  covenant. 
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An  appeal  from  the  order  refusing  the  applications  was  dismissed 
(Hodgins,  J.A.,  dissenting),  without  prejudice  to  any  action  the  appli- 
cant might  take  to  have  it  declared  that  the  lands  were  not  subject 
to  a building  scheme  of  which  the  covenant  was  an  essential  element 
— it  being  considered  that  the  questions  involved  in  the  first  applica- 
tion should  not  be  determined  on  contradictory  affidavits;  and  that, 
if  a building  scheme  were  established,  it  was  not  shewn  that  to 
remove  the  restriction  would  be  in  the  interest  of  the  persons  prin- 
cipally concerned. 

Per  Hodgins,  J.A. : — The  first  application  came  within  the  terms  of 
Rule  603,  and  both  applications  were  appropriately  made  upon  origin- 
ating notice. 

The  owners  of  lots  shewn  on  the  plan  were  entitled  to  insist  on  compli- 
ance by  the  applicant  with  the  restrictive  covenant,  which  should  be 
regarded  as  part  of  a building  scheme;  but  the  applicant  had  made 
out  a case  for  the  relaxation  of  the  restrictions. 

An  application  by  Samuel  Keyser,  upon  originating  notice,  for 
an  order  under  Rule  603*  declaring  that  two  lots  of  land  on  the 
east  side  of  Victoria  avenue,  in  the  city  of  Windsor,  were  not 
affected  by  certain  covenants  as  to  the  restriction  of  buildings  on 
the  two  lots,  contained  in  conveyances  thereof  executed  previously 
to  a conveyance  to  one  Robert  Parker,  and  declaring  that  these 
restrictive  covenants  were  no  longer  binding  upon  Robert  Parker 
or  upon  the  appellant,  who  claimed  title  from  Parker  under  an 
agreement  of  purchase,  or  in  the  alternative  for  an  order  under  the 
Conveyancing  and  Law  of  Property  Act,  1922,  12  & 13  Geo.  V. 
ch.  53,  sec.  2,f  whereby  a Judge  of  the  Supreme  Court  of  Ontario 
may,  under  certain  conditions,  make  an  order  discharging  such 
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* 603. — (1)  Where  any  person  claims  to  be  the  owner  of  land,  but 
does  not  desire  to  have  his  title  thereto  quieted  under  the  Quieting 
Titles  Act  he  may  have  any  particular  question  which  would  arise 
upon  an  application  to  have  his  title  quieted  determined  upon  an 
originating  notice. 

(2)  Notice  shall  be  given  to  all  persons  to  whom  notice  would  be 
given  under  the  Quieting  Titles  Act,  and  the  Court  shall  have  the  same 
power  to  finally  dispose  of  and  determine  such  particular  question  as  it 
would  have  under  the  said  Act. 

t Section  2 of  this  Act  amends  the  Conveyancing  and  Law  of  Pro- 
perty Act,  R.S.O.  1914,  ch.  109,  by  adding  the  following  as  sec.  57;  — 

57. — (1)  Where  there  is  annexed  to  any  land  which  has  not  been 
registered  under  the  Land  Titles  Act  any  condition  or  covenant  that 
such  land  or  any  specified  portion  thereof  is  not  to  be  built  on  or  is 
to  be  or  not  to  be  used  in  a particular  manner,  or  any  condition  or 
covenant  running  with  or  capable  of  being  legally  annexed  to  land,  any 
such  condition  or  covenant  may  be  modified  or  discharged  by  order  of 
a Judge  of  the  Supreme  Court  on  proof  to  his  satisfaction  that  the 
modification  will  be  beneficial  to  the  persons  principally  concerned. 

(2)  Before  making  any  such  order  the  Judge  shall  cause  notice  of 

the  application  to  be  given  to  such  persons  as  shall  appear  to  him  to  be 
interested  in  the  relief  sought.  . . . 

(3)  An  appeal  shall  lie  to  a Divisional  Court  from  the  decision  or 
order  of  a Judge  under  subsection  1. 
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Re  k^ser  uP°n  the  following  grounds 

and  (1)  That  the  Daniel  J.  McA’Nulty  Realty  'Company  Limited, 

M^^Nulty  f°rmer  owners  of  the  lands,  to  whom  the  said  covenant  were 
Realty  originally  made,  had  now  no  further  interest  in  the  lands,  and 
consequently  no  further  interest  in  the  covenants. 

(2)  That  by  conveyances  of  these  lands  together  with  other 
lands,  dated  the  15th  January,  1913,  from  the  Windsor  Building 
and  Loan  Company  Limited  to  the  Daniel  J.  McA’Nulty  Realty 
Company  Limited,  not  all  the  lots  shewn  on  registered  plan  581 
were  conveyed  to  the  grantees,  and  there  was  and  could  be  no 
building  scheme  created  by  sale  of  the  lands  by  the  Daniel  J. 
McA’Nulty  Realty  Company  Limited. 

(3)  That  Erie  street  and  that  portion  of  it  shewn  upon  plan 
581  has  several  commercial  business  places  upon  it,  both  east  and 
west  of  Ouellette  avenue,  and  Erie  street  cannot  now  be  considered 
a street  devoted  exclusively  to  private  residences  or  dwelling-houses. 

By  an  affidavit  in  support  of  the  motion,  the  applicant  stated 
that  he  had  entered  into  an  agreement  in  writing  to  purchase 
from  one  Robert  Parker  the  two  lots  referred  to  and  had  made 
arrangements  to  build  thereon  a large  modern  apartment-house, 
and  for  that  purpose  contemplated  obtaining  a loan  of  money 
thereon,  and  in  doing  so  would  be  hampered  by  the  effect  of  the 
building  restrictions  referred  to  unless  the  lots  were  freed  from 
the  effect  thereof,  but  the  McA’Nulty  company  refused  to  waive 
the  restrictions. 

The  covenant  exacted  by  the  McA’Nulty  company  from  gran- 
tees in  conveyances  made  by  that  company  was  in  these  words : — 

“ And  the  grantee  for  himself  his  heirs  and  assigns  hereby 
covenants  and  agrees  with  the  grantor  its  successors  and  assigns 
that  no  buildings  shall  be  erected  upon  said  lands  except  for  resi- 
dences and  their  necessary  outhouses,  such  residences  to  be  erected 
as  simple  residences  or  double  tenements  only,  and  all  such  resi- 
dences if  they  be  single  residences  are  to  be  erected  at  a cost  of 
not  less  than  $3,000  and  if  double  tenements  are  to  be  erected 
at  a cost  of  not  less  than  $5,500,  and  no  buildings  or  residences 
are  to  be  erected  upon  said  lands  at  a distance  of  less  than  20  feet 
from  the  street-line  of  said  Victoria  avenue.” 

July  20,  1922.  The  application  was  heard  by  Middleton,  J., 
in  the  Weekly  Court,  Toronto,  upon  the  affidavit  of  the  applicant 
and  other  affidavits  and  documents  filed,  and  was  refused  by  the 
learned  Judge. 

The  applicant  appealed  from  the  order  of  Middleton,  J. 
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April  9 and  10,  1923.  The  appeal  was  heard  by  Meredith, 
C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

A.  D.  Armour , for  the  appellant,  argued  that  the  lands  were  not 
affected  by  the  restrictive  covenant  in  question.  The  owners  of 
lots  on  plan  581  who  appeared  on  the  application  could  not  compel 
the  applicant  (appellant)  to  comply  with  the  covenant,  because: 
first,  they  were  not  assignees  of  the  covenant  ; secondly,  the  coven- 
ant was  not  annexed  to  the  land : Reid  v.  Bickerstajf,  [1909]  2 Ch. 
305;  Renals  v.  Cowlishaw  (1878),  9 Ch.  D.  125;  Rentes  v.  Lyon 
(1869),  L.R.  4 Ch.  218;  Rogers  v.  Hosegood , [1900]  2 Ch.  388; 
and,  thirdly,  the  evidence  did  not  shew  that  there  was  a building 
scheme:  Sobey  v.  Sainsbury , [1913]  2 Ch.  513.  The  company 
which  laid  out  the  plan  and  exacted  the  covenant  could  not  enforce 
it,  because  it  had  disposed  of  all  its  holdings  on  the  plan : London 
County  Council  v.  Allen,  [1914]  3 K.B.  642,  at  p.  654;  Chambers 
v.  Randall  (1922),  39  Times  L.R.  6,  [1923]  1 'Ch.  149;  Formby 
v.  Barker,  [1903]  2 Ch.  539.  If  it  should  be  found  that  there  was 
a building  scheme,  counsel  asked  that,  under  the  provisions  of 
sec.  2 of  the  Conveyancing  and  Law  of  Property  Act,  1922,  the 
Court  should  exempt  the  appellant’s  lands  from  the  operation  of 
the  scheme. 

R.  S.  Robertson,  K.C.,  for  the  respondents  Harry  J.  Neal  et  al., 
contended  that  the  evidence  shewed  that  the  land  had  been  sold 
on  a building  scheme,  and  that  consequently  the  covenant  should 
he  complied  with.  The  covenant  was  binding  on  the  appellant, 
and  enforceable  by  the  owners  of  lots  on  plan  581  which  were 
reasonably  near  the  lands  in  question:  Lord  Northbourne  v.  John- 
ston & Bon,  [1922]  2 Ch.  309;  Elliston  v.  Reacher,  [1908]  2 Ch. 
374.  Nor  should  the  covenant  be  relaxed,  because  its  removal 
would  be  against  the  interest  of  every  person  except  the  appellant. 
Counsel  also  objected  to  the  application  on  the  ground  that  Rule 
603  did  not  authorise  it. 

Armour,  in  reply,  referred  to  Cowan  v.  Ferguson  (1919),  45 
O.L.R.  161;  Hoodless  v.  Smith  (1913),  4 O.W.N.  816  24 

O.W.R.  67. 


December  17.  Ferguson,  J.A. : — I am  of  opinion  that,  unless 
the  evidence  establishes  a building  scheme,  the  principles  under- 
lying Chambers  v.  Randall,  [1923]  1 Ch.  149,  Page  v.  Campbell 
(1921),  61  Can.  S.C.R.  633,  and  Playter  v.  Lucas  (1921),  51  O.L. 
R.  492,  require  us  to  hold  that  the  restrictive  covenant  in  question  in 
this  matter  cannot  be  enforced  by  the  respondent  company  that 
exacted  the  Covenant,  because  such  company  has  parted  with  all 
the  lands;  also  that  the  covenant  cannot  be  enforced  by  a pur- 
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chaser  of  lots  because  there  is  nothing  in  the  covenant,  the  deed 
in  which  it  appears,  or  any  of  the  conveyances  to  purchasers,  which 
expressly  annexes  the  covenant  to  the  land,  or  binds  the  respondent 
company  to  assign  the  covenant  to  any  purchaser. 

These  conclusions  seem  to  leave  for  our  consideration  two  ques- 
tions : — 

(1)  Was  there  a building  scheme  of  which  this  covenant  was 
an  essential  element? 

(2)  If  there  was  such  a building  scheme,  then  does  the  evidence 
establish  that  it  “ will  be  beneficial  to  the  persons  principally  con- 
cerned,” within  the  meaning  of  the  Conveyancing  and  Law  of 
Property  Act,  1922,  12  & 13  Geo.  V.  ch.  53,  sec.  2,  to  make  an 
order  exempting  the  applicant's  lands  from  the  operation  of  that 
scheme  ? 

The  learned  Judge  appealed  from  did  not  give  any  written 
reasons  for  judgment,  but  I have  had  an  opportunity  of  perusing 
his  note-book,  and  there  I found  the  following  entry:  “ July  20th, 
1922.  Keyser  v.  McA’Nulty.  Davis,  K.C.,  for  the  applicant: 
Cleary  for  all  opposed.  Motion  under  Rule  603  (1).  Vendors 
who  exacted  .covenant  have  sold  all  lands  and  do  not  appear  and 
have  released  other  lots.  Renals  v.  Cowlishaw,  9 €h.  D.  125,  11 
Ch.  I).  866  ; Keates  v.  Lyon,  L.R.  4 Ch.  218.  In  my  view  the  order 
asked  should  not  be  made,  as  the  evidence  shews  land  was  sold  on 
a building  scheme.  I should  not  make  any  order  under  the  recent 
Act,  as  the  release  of  the  restriction  is  not  shewn  to  be  of  benefit  to 
any  one  save  the  applicant.  Application  dismissed  with  costs.” 

In  Lord  N orthbourne  v.  Johnston  & Son,  [1922]  2 Ch.  309, 
at  p.  319.  Sargant,  J.,  says: — 

“ The  practical  and  usual  course  is  for  the  vendor  to  impose 
covenants  the  benefit  of  which  will  not  be  attached  to  any  particular 
parcel  of  land,  but  will  be  enforceable  by  the  vendor  for  the  general 
benefit  of  his  unsold  estate  for  the  time  being.” 

My  opinion  as  to  the  practical  and  usual  course  followed  by 
subdividers,  based  on  my  own  experience  rather  than  on  evidence 
in  this  case,  agrees  with  that  expressed  by  Sargant,  J. ; and,  had 
the  matter  come  before  me  in  the  first  instance,  and  not  by  way  of 
appeal,  I should  not  have  found,  on  the  affidavit  evidence  now 
before  the  Court,  that  the  vendors  intended  to  agree,  did  agree,  or 
represented  to  purchasers,  that  the  purchaser  of  a lot  could  enforce 
the  covenant  against  the  vendors  and  every  other  purchaser  of  a 
lot,  or  that  the  evidence  establishes  a building  scheme  of  which 
the  covenant  is  an  essential  element. 

The  affidavits  are  contradictory,  and  do  not  establish  conclu- 
sively and  beyond  doubt  either  proposition,  but  the  learned  Judge 
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below  has  seen  fit  to  make  a finding  on  this  evidence,  and  the 
question  before  us  is,  Is  his  finding  clearly  wrong?  rather  than, 
What  should  we  have  found  had  the  matter  come  to  us  in  the  first 
instance  ? 

In  these  circumstances  I hesitate  to  say  that  the  learned  Judge 
was  clearly  wrong ; yet,  as  the  result  of  this  appeal  turns  on  a ques- 
tion of  fact  in  respect  of  which  there  is  much  room  for  differences  of 
opinion,  I think  it  is  a question  that  should  not  be  determined  on 
contradictory  affidavits.  I am  also  of  opinion  that  if  a building 
scheme  were  established  which  imposed  upon  the  applicant’s  land 
for  the  benefit  of  all  the  respondents  the  restriction  contained  in 
the  covenant,  I should,  like  the  learned  Judge  whose  decision  is 
appealed  from,  refuse  to  remove  the  restriction,  because  I do  not 
think  that  it  is  made  out  on  the  affidavits  that  to  do  so  would  be 
in  the  interest  of  the  persons  principally  concerned. 

In  my  view,  the  weight  of  evidence  is  that  the  removal  would 
be  against  the  interest  of  every  person  concerned,  other  than  that 
of  the  applicant. 

For  these  reasons,  I would  dismiss  the  appeal,  but  would  direct 
that  such  dismissal  be  without  prejudice  to  any  action  the  applicant 
may  take  to  have  it  declared  that  the  lands  in  question  are  not 
subject  to  a building  scheme  of  which  the  covenant  in  question  is 
an  essential  element.  In  such  an  action  the  Court  would  have  an 
opportunity  of  seeing  the  witnesses  and  would  be  better  able  to 
form  an  opinion  as  to  the  weight  to  be  attached  to  their  statements 
in  arriving  at  a conclusion  as  to  whether  or  not  the  circumstances 
and  evidence  justify  a finding  of  a building  scheme,  the  essential 
elements  of  which  are  stated  by  Cozens-Hardy,  M.R.,  in  Reid  v. 
Bicker  staff,  [1909]  2 Ch.  305,  at  p.  319. 

Magee,  J.A.,  agreed  with  Ferguson,  J.A. 

Hodgins,  J.A. : — Appeal  from  the  order  of  Mr.  Justice  Middle- 
ton  on  an  application  under  Rule  603  and  ( 1 922 ) 12  & 13  Geo.  V. 
ch.  53,  sec.  2,  for  an  order  declaring  (1)  that  the  above  lands  were 
not  affected  by  certain  restrictive  covenants,  or  (2)  in  the  alterna- 
tive for  an  order  varying  or  discharging  the  said  covenants. 

The  question  arises  because  the  applicant  desires  to  erect  an 
apartment-house  on  the  above  lots,  notwithstanding  restrictive 
covenants  intended  to  prevent  the  placing  on  them  of  anything 
save  a single  or  double  residence.  The  application,  based  on  affi- 
davit evidence,  was  refused  by  the  learned  Judge. 

Plan  581  covers  a large  tract  of  building  land  in  Windsor, 
containing  some  362  lots.  Two  tiers  of  these  lots  lie  on  each  side 
of  Victoria  avenue,  which  runs  northerly  and  southerly  lengthwise 
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through  the  property.  The  plan  subdivides  a solid  block  of  land 
into  small  building  areas  with  40  or  45  feet  frontage,  but  between 
Giles  avenue  and  a new  street  sold  or  given  up  to  the  'City  of  Wind- 
sor the  lots  border  only  on  one  side  of  Victoria  avenue.  The  lands 
on  which  it  is  proposed  to  put  an  apartment-house  are  on  the 
corner  of  Victoria  avenue  and  Erie  street,  which  is  said  to  be  a 
business  street,  crossing  the  avenue  not  far  from  the  north  end 
of  the  plan. 

Objection  was  taken  to  the  application  on  the  ground  that  Rule 
603  did  not  authorise  it. 

[The  learned  Judge  set  out  the  Rule  as  above.] 

I do  not  think  this  contention  is  sound. 

Under  this  Rule  the  test  is  whether  the  question  would  arise 
upon  an  application  under  the  Quieting  Titles  Act.  If  the  applicant 
were  desirous  of  quieting  his  title  under  that  Act,  it  would  inevit- 
ably be  a question  whether  the  title  was  clear  of  or  bound  by  this 
restriction.  His  position,  as  a purchaser  under  agreement  before 
conveyance,  should,  following  the  rule  in  quieting  titles  applica- 
tions, require  the  assent  of  his  vendor.  This,  however,  is  evidently 
secured,  as  his  vendor  makes  an  affidavit  supporting  the  motion.  If 
the  applicant  should  fail  to  secure  a favourable  decision  under  Rule 
603,  he  asks  that  under  the  statutory  provision,  which  by  its  terms 
is  based  on  the  fact  that  the  lands  are  bound  by  the  restrictive  cove- 
nants, the  Court  should  relax  the  restrictions. 

An  appropriate  way  of  proceeding  under  that  statute,  which 
prescribes  no  procedure  of  any  kind,  is  by  way  of  originating 
notice. 


I,  therefore  proceed  to  consider  both  applications. 

The  covenant  in  the  deeds  of  these  two  lots  from  the  McA’Nulty 
Realty  Company  to  the  applicant’s  predecessors  in  title  is  in  these 
words : — - 

“ And  the  grantee  for  himself  his  heirs  and  assigns  hereby 
covenants  and  agrees  with  the  grantor  its  successors  and  assigns 
that  no  buildings  shall  be  erected  upon  said  lands  except  for  resi- 
dences and  their  necessary  outhouses,  such  residences  to  be  erected 
as  single  residences  or  double,  tenements  only,  and  all  such  resi- 
dences if  they  be  single  residences  are  to  be  erected  at  a cost  of 
not  less  than  $3,000,  and  if  double  tenements  are  to  be  erected  at 
a cost  of  not  less  than  $5,500,  and  no  buildings  or  residences  are 
to  be  erected  upon  said  lands  at  a distance  of  less  than  20  feet  from 
the  street-line  of  said  Victoria  avenue.” 

The  company  which  laid  out  plan  581  and  exacted  these  coven- 
ants disposed  of  all  its  holdings  upon  the  plan,  and  so  cannot 
enforce  the  covenant,  and  intimates  that  it  has  no  interest  in  the 
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matter:  London  County  Council  v.  Allen , [1914]  3 K.B.  642; 
Formby  v.  Barker , [1903]  2 Ch.  539;  Chambers  v.  Randall,  [1923] 
1 'Ch.  149;  Page  v.  Campbell,  61  Can.  S.C.R.  633.  It  is  not  sug- 
gested that  Parker,  under  whom  the  applicant  claims  as  purchaser, 
or  Bonds,  who  sold  to  Harvey,  who  sold  to  Parker,  or  Harvey  him- 
self, retains  any  lands  on  plan  581. 

The  question  which  arises  is  this,  are  owners  of  lots  on  that 
plan  who  appear  on  this  application  entitled  to  insist  on  compli- 
ance by  the  applicant  with  the  restrictive  covenant?  The  equitable 
doctrine  on  this  point  depends  for  its  application  in  this  case  upon 
possession,  by  the  assigns  of  the  covenantee,  of  contiguous  land  on 
this  plan,  intended  to  enjoy  the  benefit  of  the  negative  covenant, 
coupled  with  notice  to  the  applicant  of  the  existence  of  the  coven- 
ant. The  right  may  be  lost  to  the  covenantee  or  his  assigns  by  a 
change  in  the  character  of  the  neighbourhood  or  by  the  neglect  on 
the  part  of  the  original  vendor  to  exact  the  restrictive  covenants 
from  purchasers  in  such  a way  or  to  such  an  extent  as  to  amount 
to  acquiescence  in  their  non-observance. 

The  terms  of  the  covenant  are  not,  I think,  in  themselves 
sufficient  to  enable  me  to  draw  the  inference  that  the  covenants 
were  intended  to  be,  and  were,  annexed  to  the  various  lots  so  as  to 
bind  each  purchaser  or  his  assigns  to  observe  them,  and  to  give  all 
the  other  lot-owners  the  right  to  enforce  that  observance.  The 
test  laid  down  by  Cozens-Hardy,  M.R.,  in  Reid  v.  Bicker  staff, 
[1909]  2 Ch.  305,  320,  is  expressed  in  these  words:  “ The  benefit 
of  a covenant  capable  of  being  annexed  to  land,  but  not  expressed 
to  be  so  annexed  . . . does  not  pass  as  an  incident  of  land  on  a 
subsequent  conveyance.”  Hall,  V.-C.,  in  Renals  v.  Cowlishaw,  9 
Ch.  I).  125  (with  whom  Buckley,  L.J.,  in  the  Bickerstaff  case 
agrees),  said  that,  to  enable  an  assign  to  take  the  benefit  of  restric- 
tive covenants,  there  must  be  something  in  the  deed  to  define  the 
property  for  the  benefit  of  which  they  were  entered  into.  But 
this  lack  of  expressed  annexation  may  of  course  be  overcome  if  the 
inference  which  can  be  properly  drawn  from  all  the  circumstances 
establishes  a building  scheme  in  which  these  restrictions  were  an 
essential  element.  I cannot  think  that  the  covenants  were,  in  this 
case,  intended  merely  to  operate  for  the  benefit  of  the  lots  owned 
or  unsold  from  time  to  time  by  the  company  which  exacted  them, 
but  rather  that  they  were  intended  to  be  for  the  benefit  of  all  the 
lots.  As  Parker,  J.,  says  in  Elliston  v.  Readier,  [1908]  2 Ch.  374, 
at  pp.  384,.  385  : — 

“ If  a general  observance  of  the  restrictions  is  in  fact  calculated 
to  enhance  the  values  of  the  several  lots  offered  for  sale,  it  is  an 
easy  inference  that  the  vendor  intended  the  restrictions  to  be  for 
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the  benefit  of  all  the  lots,  even  though  he  might  retain  other  land 
the  value  of  which  might  he  similarly  enhanced,  for  a vendor  may 
naturally  be  expected  to  aim  at  obtaining  the  highest  possible  price 
for  his  land.” 

Mr.  Justice  Sargant  (now  Lord  Justice)  has  expressed  this 
view  in  a somewhat  similar  way  in  Lord  Northbourne  v.  Johnston 
& Son , [1922]  2 Ch.  309,  where  he  says  (p.  319)  : — 

“ It  seems  to  me  that  the  covenants  now  in  question,  together 
with  the  other  restrictive  covenants  on  other  portions  of  the  estate, 
were  imposed  to  preserve  the  general  character  and  amenities  of 
the  whole  estate  as  a building  estate,  including  the  very  consider- 
able portions  thereof  which  still  remain  unsold.” 

Parker,  J.,  in  the  case  mentioned  above,  sums  the  matter  up 
in  these  words  (p.  385):  “Community  of  interest  imports  in 
equity  the  reciprocity  of  obligation.” 

It  is  a most  reasonable  inference  from  the  small  size  of  the  lots, 
and  the  number  of  them,  and  the  method  and  terms  of  their  adver- 
tisement and  sale,  that  all  the  land  was  involved  in  a building 
scheme,  and  no  mode  of  utilisation,  other  than  the  uniform  develop- 
ment of  this  block  of  land  thus  divided,  is  suggested  or  indeed 
imaginable.  The  mutual  obligations  need  not  be  identical,  the 
value  of  the  houses  to  be  erected  may  vary,  as  they  do  here,  on 
different  parts  of  the  plan — per  Oozens-Hardy,  M.R.,  in  Reid  v. 
Bickerstaff , [1909]  2 Ch.  305,  at  p.  319.  I conclude,  therefore, 
that  the  covenants  were  intended  to  be,  and  are,  binding  on  the 
applicant  and  enforceable  by  the  other  owners  of  lots  on  plan  581 
reasonably  contiguous  to  them.  Nor  can  I infer  from  the  omis- 
sion, in  a couple  of  isolated  cases  near  the  lots  in  question,  to  exact 
these  covenants,  that  a state  of  facts  is  established  thereby  quite 
inconsistent  with  the  existence  of  the  building  scheme,  as  was  the 
case  in  Sobey  v.  Sainsbury,  [1913]  2 Ch.  513.  Nor  do  I find 
evidence  of  any  substantial  change  in  the  whole  neighbourhood 
covered  by  this  plan  which  would  warrant  a finding  that  the  coven- 
ants had,  therefore,  ceased  to  operate  throughout  its  extent. 

There  was  no  assignment  to  any  purchaser  of  the  benefit  of 
the  covenants,  but,  by  virtue  of  the  Registry  Act,  they,  and  other 
similar  covenants  in  regard  to  all  the  other  lots,  being  contained 
in  registered  deeds,  must  be  treated  as  known  to  subsequent  pur- 
chasers, and  in  some  deeds  purchasers  agree  to  observe  them. 

Having  determined  that  these  lots  remain  bound,  1 have  more 
difficulty  in  determining  whether  the  restrictions  on  them  should 
be  modified  or  relaxed  to  the  extent  here  desired. 

As  I read  the  statute,  it  is  permissible  to  relax  the  restrictions 
upon  any  one  or  more  lots.  Otherwise  the  provision  would  be 
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unworkable  and  would  require  the  investigation  of  the  devolution 
of  the  titles  to  362  lots  (in  this  case)  in  order  to  determine  whether 
the  condition  should  be  modified  as  to  all  the  lots  upon  the  whole 
plan.  The  “ persons  principally  concerned  99  would  represent  such 
large  and  varied  classes  as  to  render  it  impossible  for  any  Judge  to 
arrive  at  any  stage  of  satisfaction  as  to  them  as  required  by  the 
statute.  Subsection  2 also  indicates  that  the  Judge  must  estimate 
the  degree  of  interest  which  various  parties  have  in  the  relief 
sought,  a duty  which  can,  I think,  only  be  properly  discharged  if 
some  definite  or  limited  relaxation  is  sought,  affecting  a reason- 
able group  of  people,  and  not  all  lot-owners,  no  matter  how  far 
from  the  locus  in  quo.  In  fact  there  would  have  to  be  shewn  what 
would  amount  to  a practical  abandonment  of  the  whole  scheme  or 
such  a complete  change  in  the  character  of  the  whole  neighbour- 
hood as  would  warrant  entire  relaxation.  But  this  did  not  stand 
in  need  of  statutory  authority,  as  Equity  already  provides  for  giving- 
relief  under  such  conditions.  I,  therefore,  consider  that  I can  deal 
with  this  individual  case  on  its  merits  or  demerits. 

These  two  lots  corner  on  Erie  street,  and  have  a frontage  on 
Victoria  avenue  of  90  feet  by  a depth  of  120  feet  on  Erie  street. 
The  Mayor  of  the  City  of  Windsor  describes  Erie  street  as  a busi- 
ness street,  or  one  that  will  soon  be  so.  The  corners  of  Pelissier 
street  (one  block  to  the  east)  and  Erie  street  are  not  restricted, 
and  on  them  are  erected  apartment-houses  and  a grocery-store. 
These  are  just  across  Erie  street  from  the  north-east  angle  of  lot 
200.  The  restrictions  on  the  Pelissier  corner  lots  were  removed 
by  the  original  vendors,  which  is  some  indication  that  that  com- 
pany at  an  early  date  regarded  the  want  of  restriction  on  Erie 
street  as  not  destroying  the  amenities  of  plan  581.  Across  Victoria 
avenue  from  lots  200  and  201,  there  is  a corner-lot,  90  by  120,  not 
comprised  in  the  plan,  subject  to  no  restrictions,  and  on  which 
is  being  constructed  a business  block  with  apartments  over  pro- 
posed stores.  It  is  true  that  going  west  on  Erie  street  from  Vic- 
toria avenue  the  next  corners  are  subject  to  a municipal  by-law 
preventing  “ commercial  buildings  being  erected  thereon,  an 
expression  not  necessarily  covering  apartment-houses.  On  Victoria 
avenue  farther  south  there  is  a large  public  school  building  north 
of  Ellis  street,  covering  about  20  lots.  The  objectors,  who  own 
reasonably  contiguous  lots  on  the  plan,  number  only  three,  one 
the  owner  of  lot  202  and  another  holding  lots  216  and  217  on  the 
corner  of  Victoria  avenue  and  Erie  street  diagonally  opposite  lot 
200,  which  lots  will  no  doubt  ultimately  change  their  present  user. 
The  remaining  owner  has  a lot,  not  specified,  on  Victoria  avenue 
north  of  Erie  street. 

I do  not  consider  that  the  objections  outweigh  the  benefit 
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derived  from  using  these  two  lots  for  residence  flats  in'  such  an 
apartment-house  as  is  proposed,  though  it  is  not  a single  or  double 
dwelling  house.  This  class  of  house  is  not  necessarily  commercial, 
and  may  be  a benefit  instead  of  a detriment.  Many  people  desirous 
of  settling  in  a residential  quarter  are  unable  or  unwilling  “to 
keep  house,”  and  apartments  are  a real  want,  and  are  often  found 
in  localities  chiefly  devoted  to  private  dwellings.  They  are  not 
objectionable  in  the  sense  that  small  stores  may  be  and  are  to  some 
minds  rather  desirable  than  otherwise.  There  can  be  no  material, 
though  there  may  be  a sentimental,  objection  to  an  apartment- 
house  on  a corner  of  one  of  the  streets  destined,  sooner  or  later,, 
to  be  a business  street.  On  this  very  corner,  stores  and  apartments 
are  being  erected.  The  statute  is  a utilitarian  one,  and  is  evidently 
designed  to  deal  with  restrictions  upon  particular  lots,  and  to  con- 
sider only  those  particularly  interested  in  their  maintenance.  This 
recognises  that  there  may  be  changes  in  small  areas  affecting  indi- 
vidual lots,  which  justify  the  granting  of  relief  such  as  may  not  be 
required  or  desirable  a short  distance  off;  otherwise  the  views  of 
all  lot-owners  on  the  building  plan  would  have  to  be  heard  and 
weighed.  The  statute  makes  “ benefit  to  those  principally  con- 
cerned ” the  test ; and,  applying  that  test,  it  cannot  be  disputed 
that  the  real  benefit  to  the  owner  of  these  lots,  if  allowed  to  erect 
an  apartment-house,  will  far  outweigh  the  detriment  to  the  adjoin- 
ing owner,  who  will  be  the  only  one  really  to  suffer  in  any  material 
respect;  and  benefit  to  him  cannot  be  ignored.  The  other  owners, 
to  whom  I have  adverted  as  possessing  lots  near  by,  sustain  really 
only  a sentimental  injury.  The  owner  of  lots  216  and  217,  diag- 
onally opposite  lots  200  and  201,  is  one  of  those  “ principally 
concerned,”  but  I can  conceive  of  no  drawback  from  which  he  will 
suffer  which  will  not  be  amply  compensated  by  an  immediate 
increase  in  the  value  of  his  lots  if  restrictions  at  this  corner  cease 
to  operate.  The  controlling  fact  is  that,  at  the  present  moment, 
this  particular  corner  and  its  environment  are  encroached  on  by 
erections  similar  to  what  is  proposed,  and  to  retain  this  restriction 
on  these  lots  will  not  restore  the  immediate  neighbourhood  to  one 
possessing  only  single  residences  or  retard  its  commercialisation. 
Better  ways  of  dealing  with  this  important  municipal  question  can, 
no  doubt,  be  easily  suggested,  and  the  machinery  prescribed  is  not 
calculated  to  achieve  a completely  satisfactory  solution. 

For  the  reasons  I have  set  out,  I would,  therefore,  relax  the 
restrictions  as  asked.  I do  not  disturb  the  order  below  as  to  costs, 
and  give  no  costs  of  this  appeal. 

Meredith,  C.J.O.,  died  while  the  case  was  standing  for  judg- 
ment. 

Appeal  dismissed  (Hodgins,  J.A.,  dissenting ).. 
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Dec.  17. 


Fraudulent  Conveyance — Land  Conveyed  to  Wife  by  Direction  of  Hus- 
band— Voluntary  Conveyance — Existence  of  Creditors  of  Husband — 
Supplementary  Evidence  Adduced  by  Leave  of  Appellate  Court — 
Fraudulent  Intent — Knowledge  of  Wife. 

A married  man,  having  earned  money,  agreed  to  take  payment 
therefor  by  the  transfer  to  him  of  a house  and  lot,  and  directed  or 
agreed  that  the  deed  should  be  made  to  his  wife;  the  house  and  lot 
were  accordingly  conveyed  to  the  wife,  subject  to  a mortgage;  and, 
in  an  action  brought  by  creditors  of  the  husband,  the  wife  was,  by 
the  judgment  at  the  trial,  declared  to  be  a trustee  for  the  husband, 
and  a sale  was  directed,  subject  to  the  wife’s  dower,  to  satisfy  the 
claims  of  the  plaintiffs  and  other  creditors. 

Upon  appeal,  evidence  was  admitted  for  the  purpose  of  shewing  whether 
or  not  the  husband  had  creditors  at  the  date  of  the  deed;  and  it 
was  held,  that  there  were  creditors  then  in  existence,  although  the 
defendants  professed  not  to  know  of  them. 

Held,  also,  upon  the  evidence,  that  the  husband  caused  the  property, 
ifor  which  he  alone  had  paid,  to  be  conveyed  to  his  wife  in  order  to 
defeat  and  delay  his  creditors,  that  she  had  notice  of  the  fraudulent 
intent,  and  that  this-  fraudulent  intent  applied  to  any  subsequent 
creditors  he  might  have. 

The  plaintiffs  were  entitled  to  a judgment  declaring  void,  as  against 
his  creditors,  the  oral  transfer  of  the  husband’s  right  to  the  property; 
but,  as  the  legal  estate,  as  against  the  husband’s  creditors,  passed  to 
the  wife,  she  held  the  property  subject  to  the  payment  of  the  cred- 
itors, and,  subject  thereto,  her  claim  to  the  property  would  stand  as 
between  her  husband  and  herself. 

If  desired  by  the  wife,  the  judgment  might  remain  as  pronounced  by 
the  trial  Judge. 

The  estate  being  equitable,  the  wife’s  dower  was  not  in  question. 

Per  Hodgins,  J.A. : — The  Court  must  see  whether  there  was  an  intention 
to  defraud  the  creditors — whether  the  proper  inference  to  draw  from 
all  the  circumstances  is  that  of  fraudulent  intent  in  the  husband  at 
the  time  when  the  deed  was,  at  his  request,  made  to  his  wife. 
Review  of  the  authorities. 

Clegg  v.  Bromley,  [1912]  3 K.  B.  474,  492,  specially  referred  to. 

Appeal  by  the  defendants  from  the  judgment  of  Latchford, 
J.,  at  the  trial. 

April  9.  The  appeal  was  heard  by  Meredith,  C.J.O.,  Magee, 
Hodgins,  and  Ferguson,  JJ.A. 

A.  Courtney  Kingstone , K.C.,  for  the  appellants. 

P.  R.  Morris,  for  the  plaintiffs,  respondents. 

June  11.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J.A. : — Appeal  from  the  judgment  of  Latchford,  J..  declaring 
the  defendant  Kathleen  Marks  trustee  for  her  husband  the  co- 
defendant, of  house  and  lot  No.  39  Niagara  street,  St.  Catharines, 
and  directing  the  sale  thereof,  subject  to  the  wife’s  dower,  to 
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satisfy  the  respondents’  claim  and  that  of  other  creditors.  That 
part  of  the  judgment  which  holds  the  husband  indebted  to  the 
respondents  in  $3,588.25  is  not  appealed  from. 

I agree  with  the  learned  trial  Judge  that  the  conveyance  was 
in  effect  a voluntary  one,  in  that  the  husband,  having  earned 
money,  and  agreeing  to  take  payment  by  the  transference  of  this 
house  and  lot,  directed  or  agreed  that  the  deed  should  be  made  to 
his  wife. 

The  husband  has  no  assets  at  all,  but  represented  himself  as 
the  owner  of  this  property  when  negotiating  with  the  respondents. 

This,  however,  did  not  occur  till  May,  1921.  The  conveyance 
of  the  house  was  made  on  the  5th  March,  1920,  and  registered 
on  the  5th  March,  1921,  a year  after,  though  the  house  had  been 
occupied  by  the  appellants  in  1919  on  the  understanding  that  they 
were  to  get  it  later. 

If  the  husband  in  1920  had  no  debts,  or  if  there  are  none  now 
outstanding  contracted  before  that  date,  and  he  did  not  contem- 
plate any  hazardous  business  or  venture,  he  had  power  to  make 
this  disposition  of  what  came  to  him  as  payment  for  what  was 
due  to  him.  There  is  no  affirmative  proof  on  the  latter  point,  and 
on  the  former  the  evidence  is  completely  unsatisfactory. 

It  seems  that  the  husband  made  an  assignment  in  1914,  and 
his  story  is  that  he  then  enlisted  in  December,  1914,  and,  being 
in  camp  when  the  “ wind-up  was  completed,”  he  believed  every- 
body had  been  paid  off  when  the  deed  was  made  because  the  assets 
should  have  been  sufficient  to  pay  everybody.  Wilson,  the  owner 
of  the  Lincoln  Construction  Company,  which  company  made  the 
deed  to  the  wife,  says,  in  one  breath,  that  Marks  had  no  creditors 
then,  and  in  the  next  that  the  deed  was  made  to  the  wife  so  that 
Marks’s  creditors  could  not  recover  against  him — a statement  which 
he  immediately  afterwards  contradicts. 

My  conclusion  is  that  the  respondents  should  be  given  the 
opportunity  to  shew  that  there  were  creditors  existing  at  the  date 
of  the  deed,  and  that  evidence  upon  the  point  can,  under  the  cir- 
cumstances, be  given  by  affidavit,  subject  to  cross-examination. 
Upon  production  of  that  evidence  to  the  Registrar  of  this  Court 
within  two  weeks  or  in  case  of  failure  to  do  so  within  that  time, 
the  proper  judgment  can  be  pronounced. 

Evidence  having  been  adduced  accordingly,  the  defendants 
moved  for  judgment  upon  their  appeal. 

October  24.  ’ The  motion  was  heard  by  Magee,  Hodgins,  and 
Ferguson,  JJ.A.  (Meredith,  C.J.O.,  having  died  in  the  interval). 

Kingstone , K.C.,  for  the  appellants,  argued  that  the  grant 
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to  the  wife  was  effective  to  convey  the  property  to  her,  as  there 
was  no  fraudulent  intent  shewn,  even  if  creditors  who  existed  at 
the  date  of  the  deed  were  unpaid.  The  mere  proof  of  existing  debts 
prior  to  a voluntary  conveyance  does  not  of  itself  establish  fraud- 
ulent intent:  Dancey  v.  Brown  (1914),  31  O.L.R.  152;  Davies  v. 
Davidson  (1868),  14  Gr.  206;  Carr  v.  Corfield  (1890),  20  O.R. 
218;  Bank  of  Montreal  v.  Stair  (1918),  44  O.L.R.  79. 

Morris , for  the  respondents,  contended  that  the  proper  inference 
from  the  evidence  was  that  Marks  had  arranged  that  the  property 
should  be  conveyed  to  his  wife  in  order  to  defeat  and  delay  his 
creditors,  and  that  this  fraudulent  intent  applied  to  any  subse- 
quent creditors  he  might  have.  The  wife  also  must  have  known 
of  the  fraudulent  intent.  Therefore  the  conveyance  should  be  set 
aside:  Campbell  v.  Chapman  (1879),  26  Gr.  240;  Elgin  Loan  and 
Savings  Co.  v.  Orchard  (1904),  7 O.L.R.  695;  Merilees  v.  Cox 
(1906),  5 W.L.R.  38. 

Kingstone , in  reply. 

December  17.  Magee,  J.A. : — Pursuant  to  leave  given  by  this 
Court  after  argument  on  the  defendants’  appeal  from  the  judg- 
ment of  Latchford,  J.,  declaring  that  the  defendant  Kathleen 
Marks  holds  the  conveyance  to  her  of  the  house  and  lands  in  ques- 
tion as  trustee  for  her  co-defendant,  Ernest  W.  Marks,  her  husband, 
affidavits  have  been  filed  on  both  sides  as  to  the  outstanding  lia- 
bilities of  the  latter  at  the  date  of  that  conveyance. 

It  therefore  now  appears  that  on  the  14th  January,  1915,  the 
defendant  Ernest  W.  Marks,  describing  himself  as  of  St.  Cath- 
arines, lumber  merchant,  made  an  assignment  under  the  Assign- 
ments and  Preferences  Act  to  Thomas  C.  Dawson,  the  Sheriff, 
of  his  exigible  personal  property,  with  usual  exceptions,  and  his 
real  property,  on  the  ordinary  trusts  for  the  benefit  of  his  credit- 
ors, and,  as  to  any  surplus  after  paying  them,  for  the  assignor. 

The  statement  of  the  assignee  on  which  he  distributed  the 
estate,  though  rather  inadequately  proved  by  the  plaintiffs’  solicitor, 
is  not  questioned,  and  shews  $4,806.09  realised,  and  after  paying 
expenses  and  preferential  claims  a balance  of  $2,477.69  available 
for  a dividend  of  26.65  per  cent,  on  claims  of  ordinary  creditors, 
amounting  to  $9,294.90,  including  a claim  of  $160.25  by  these 
plaintiffs,  who  received  a dividend  of  $42.71,  and  a claim  of 
$854.63  by  the  Union  Lumber  Company,  who  received  a dividend 
of  $227.86.  Thus  it  would  appear  that  claims  to  the  amount  of 
$6,815.21  were  left  unpaid  by  the  assignee.  The  plaintiffs’  solicitor 
in  his  affidavit  states  that  he  has  made  inquiries  and  has  ascer- 
tained that  the  debts  to  the  ordinary  creditors  accrued  subsequent 
to  June,  1915,  and  that  the  payment  made  on  account  in  July, 
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1916,  was  the  only  payment  made  to  those  creditors,  and  that 
their  debts  were  still  unpaid  on  the  5th  March,  1920,  the  date  of  the 
conveyance  to  Kathleen  Marks.  This  cannot  be  accepted  as  any 
proof  of  the  existence  of  any  of  those  debts,  as  it  discloses  no 
source  of  information;  and,  as  the  assignment  was  made  on  the 
14th  January,  1915,  the  date  June,  1915,  is  manifestly  incorrect. 
However,  an  affidavit  of  the  secretary-treasurer  of  the  Union  Lum- 
ber Company  shews  that  their  claim,  $854.63,  against  Marks,  was 
on  five  promissory  notes  unpaid  on  different  dates  from  January, 

1915,  to  the  3rd  March,  1915,  and  the  only  payment  was  a sum  of 
$227.86  on  the  26th  July,  1916,  evidently  the  dividend  from  the 
assignee.  Another  affidavit  of  the  former  manager  of  the  plain- 
tiffs* firm  shews  that  on  three  different  dates  in  June,  August,  and 
September,  1914,  car-loads  of  lumber  were  supplied  by  the  plaintiffs 
to  Marks  to  the  total  value  of  $1,207.04,  and  that  payments  were 
made  by  him  in  July,  August,  and  September,  1914,  which  reduced 
the  balance  owing  by  him  to  $309.95,  and  on  the  29th  October, 
1914,  a further  payment  of  $150  was  made  by  Marks,  reducing 
the  balance  owing  by  him  to  $159.95,  and  that  on  the  25th  July, 

1916,  $42.71  was  received,  reducing  the  balance  to  $117.24,  in 
which  amount  Marks  was  still  indebted  to  the  plaintiffs  on  the  5th 
March,  1920.  These  sums  of  $159.95  and  $42.71  are  evidently 
those  which  appear  in  the  assignee’s  statement  as  $160.25  and 
$42.71. 


In  December,  1914,  Marks  had  enlisted,  but  was  not  called 
overseas,  and  in  July,  1915,  was  discharged  as  physically  unfit. 
After  that  he  and  his  wife  appear  to  have  continued  to  reside  in 
St.  Catharines,  and  he  was  in  the  employment  of  others.  In  1919 
and  up  till  June,  1920,  he  was  in  the  service  of  the  Lincoln  Con- 
struction Company  as  office-manager,  and  about  July,  1919,  that 
company  owed  him  for  services,  and  on  a settlement  with  him  it 
was  agreed  that  the  company  would  convey  as  payment  or  part 
payment  the  house  and  land  here  in  question,  which  was  subject  to 
a mortgage  for  about  $2,250.  It  does  not  appear  just  how  much 
was  owing  or  at  what  sum  the  property  was  taken  over  or  the  exact 
date  of  the  settlement.  Mr.  Wilson,  the  owner  of  the  Lincoln  Con- 
struction Company,  who  made  the  arrangement,  says  he  asked 
Marks  “ how  he  wanted  the  deed  made,  and  he  said  to  Mrs.  Marks. 
There  was  a reason  for  it — Mr.  Marks  had  been  in  business  before, 
and  there  were  some  judgments  or  claims  against  him,  and  he 
thought  he  could  not  hold  it  anyhow.” 

Mr.  Wilson’s  evidence  goes  on  thus: — 

“ Q.  Wanted  to  put  it  beyond  the  reach  of  his  creditors?  A. 
No,  he  had  no  creditors. 
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“ Q.  I thought  you  said  there  were  some  judgments  against 
him?  A.  Well,  he  made  an  assignment  and  was  cleaning  up,  and 
the  war  came  on. 

“ Q.  Well,  those  whom  he  owed  were  creditors;  do  you  under- 
stand that  ? A.  Yes,  but  it  was — 

“ Q.  And  they  had  judgments  against  him  ? A.  I can’t  say 
as  to  that. 

“ Q.  Well,  but  didn’t  you  say  so  a minute  ago?  A.  Well,  he 
owed  money,  I know  that. 

“ Q.  And  in  order  that  his  creditors  could  not  recover  against 
him,  he  had  the  deed  from  your  company  made  to  his  wife — is 
that  the  fact?  A.  Yes.” 

Then  Mr.  Wilson’s  cross-examination  went  on  thus : — 

“ Q.  You  don’t  know,  as  a fact,  whether  Mr.  Marks  owed  any 
person  money?  A.  Well,  I know  of  his  previous  assignment. 

“ Q.  But  you  didn’t  know  whether  he  had  paid  all  those  people 
off?  A.  Yo,,  I didn’t  know  that, 

“ Q.  He  didn’t  tell  you  that  was  his  reason  for  asking  that 
the  conveyance  be  made  to  his  wife?  A.  Yo.  . . . 

“ Q.  Yow,  it  was  in  July,  1919,  wasn’t  it,  Mr.  Wilson,  that 
they  were  first  to  get  that  place  ? A.  About  that. 

“ Q.  And  they  didn’t  pay  any  rent  during  the  time  they  were 
in  there?  A.  Yo. 

“ Q.  And  it  was  understood  at  the  time  they  went  in  that  it 
was  to  he  their  place?  A.  Yes. 

“ Q.  And  for  some  reason  or  another  you  were  not  in  a position 
to  give  a deed  until  the  5th  March,  1920?  A.  Yes,  that  is  about 
the  time  it  was  given  anyway,  or  the  time  it  was  executed  at 
least.” 

The  defendant  Marks  professes  not  to  have  known  in  1919 
or  1920  what  was  the  result  of  his  assignment  or  whether  any  of 
his  creditors  remained  unpaid.  That  is  difficult  to  credit,  as  the 
assignee  lived  in  the  same  city  with  him,  and  he  himself  would 
have  been  entitled  to  any  surplus,  however  small,  if  they  were  paid 
in  full.  It  is  proved  that  at  least  two  of  these  creditors  had  claims 
which  were  unpaid,  and  which  would  not  be  barred  by  the  Statute 
of  Limitations  before  March,  1921,  in  the  case  of  the  Union  Lumber 
Company,  or  before  October,  1920,  in  the  case  of  the  plaintiffs — 
treating  the  payments  by  the  assignee  in  July,  1916,  as  not  affecting 
the  operation  of  the  statute,  as  held  by  Riddell,  J.,  in  Birkett  V. 
Bisonette  (1907),  15  O.L.R.  93. 

Pursuant  to  the  arrangement  of  July,  1919,  the  Lincoln  Con- 
struction Company  executed  a conveyance  of  the  land  to  Mrs. 
Marks,  dated  the  5th  March,  1920,  and  expressed  to  be  made  “ in 
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consideration  of  good  and  valuable  consideration  and  of  the  sum 
of  one  dollar.”  It  remained  in  the  company’s  possession  till  Sep- 
tember, 1920,  when  it  was  received  by  the  solicitor  for  the  defend- 
ants, but  was  not  registered  until  the  5th  March,  1921.  Taxes 
were  paid  and  repairs  made  by  Marks,  but  that  might  be  ex- 
pected. 

After  leaving  the  Lincoln  Construction  Company’s  service 
in  1920,  and  later  that  of  another  company,  Marks  began 
to  do  some  purchasing  or  jobbing  for  himself,  and  in  May,  1921, 
applied  to  the  plaintiffs  to  sell  him  some  cars  of  lumber.  It  seems 
probable  that  at  that  time  he  must  have  considered  their  former 
debt  barred.  It  does  not  appear  to  have  been  alluded  to  by  either. 
It  is  sworn  by  Eastman,  one  of  the  plaintiffs,  and  believed  by  the 
learned  trial  Judge,  despite  Marks’s  denial,  that,  in  answer  to  East- 
man’s inquiry  as  to  what  property  he  had,  Marks  then  stated  that 
he  owned  this  property  subject  to  a mortgage,  and  spoke  of  having 
taken  it  over  from  Mr.  Wilson’s  company.  Another  creditor, 
Aitchison,  who  has  judgment  and  execution,  swears  that,  later  in 
1921,  Marks,  after  failing  to  meet  a draft,  made  the  like  statement 
to  him,  and  gave  the  value  of  the  property  as  $9,000.  The  amount 
of  the  mortgage  would  have  to  be  deducted  from  that.  These 
statements  by  Marks  would  of  course  not  bind  his  co-defendant. 

Marks  obtained  from  the  plaintiffs  9 cars  of  lumber,  of  which 
he  only  paid  in  full  for  five,  and  they  obtained  judgment  in  this 
action  for  $3,588.25.  Mr.  Aitchison’s  judgment  is  for  over  $800. 
Marks  placed, the  total  of  his  debts-  at  about  $6,000,  but  he  was 
underestimating  the  plaintiffs’  claim.  He  says  he  has  no  property 
whatever  with  which  to  pay  them.  In  that  estimate  he  was  ignor- 
ing the  claims  prior  to  his  assignment.  These  debts  appear  to 
have  been  run  up  between  May  and  December,  1921,  and  no 
reason  is  shewn  for  his  inability  to  pay. 

The  natural  conclusion  from  the  evidence  is  that  really  Marks 
had  the  property,  for  which  he  alone  had  paid,  conveyed  to  his  wife 
to  defeat  and  delay  his  creditors,  and  that  this  fraudulent  intent 
applied  to  any  subsequent  creditors  he  might  have,  and  the  plain- 
tiffs are  entitled  to  a judgment  declaring  void,  as  against  his  cred- 
itors, the  verbal  transfer  of  the  husband’s  right  to  the  property; 
but,  as  the  legal  estate,  as  against  the  husband’s  creditors,  passed 
to  the  wife,  she  would  hold  the  property  subject  to  payment  of  the 
claims  of  the  creditors,  and,  subject  thereto,  her  claim  thereto 
would  stand  as  between  her  husband  and  herself. 

The  learned  trial  Judge,  in  order  not  to  treat  Marks  as  guilty 
of  obtaining  goods  by  false  pretences,  placed  his  reasons  for  judg- 
ment on  the  lenient  view  that  the  property  was  still  the  husband’s 
and  held  by  the  wife  as  trustee  for  him. 
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If  desired  by  the  wife,  the  judgment  may  remain  in  that  form, 
and  the  appeal  be  dismissed;  otherwise  the  judgment  should  be 
varied  as  indicated,  and  there  should  be  a reference  to  the  Master 
for  ascertainment  of  creditors’  claims  and  if  necessary  a sale.  The 
estate  being  equitable,  the  wife’s  dower  is  not  in  question. 

In  any  case,  the  defendants  should  pay  the  costs  of  the  appeal 
except  the  costs  of  the  affidavits  referred  to. 

Ferguson,  J.A.,  agreed  with  Magee,  J.A. 

Hodgins,  J.A. : — Holding  that  the  attacked  conveyance  was 
a voluntary  one,  we  allowed  evidence  to  be  adduced  as  to  the  exist- 
ence of  creditors  at  the  time  when  it  was  made,  namely,  the  5tli 
March,  1920. 

The  affidavits  filed  establish  that  there  were  creditors  then  and 
still  unpaid  to  the  extent  of  $6,817. 

The  learned  trial  Judge  declared  the  wife  to  be  trustee  for  the 
husband.  The  case  as  argued  on  appeal  was  upon  the  basis  of  the 
deed  being  as  between  the  parties  effective  to  transfer  the  title  to 
the  wife,  and  it  was  contended  that  there  was  no  fraudulent  intent, 
even  if  creditors  who  existed  in  1920  were  unpaid. 

In  the  well-known  case  of  Freeman  v.  Pope  (1870),  L.R.  5 
Ch.  538,  it  was  decided  that: — 

“ When  a settlement  is  not  founded  upon  valuable  considera- 
tion, it  may  be  set  aside  without  proof  of  actual  intention  to  defeat 
or  delay  creditors,  if  the  circumstances  are  such  that  the  settlement 
necessarily  would  have  that  effect;  but,  semble , the  mere  fact  that 
it  has,  in  the  event,  prevented  a creditor,  who  was  such  when  it 
was  made,  from  obtaining  payment  of  his  debt,  is  not  of  itself 
sufficient  to  enable  him  to  set  it  aside.” 

In  that  case,  Thompson  v.  Webster  (1861),  7 Jur.  N.S.  531,  was 
cited,  in  which  the  point  for  consideration  was,  whether,  in  the 
absence  of  proved  intention  to  defraud,  the  settlement  would  be 
void  if  it  necessarily  hindered  or  delayed  creditors.  Lord  Camp- 
bell, L.C.,  acquitted  the  settlor  of  knowing  that  the  creditors  must 
inevitably  be  defrauded,  and  upheld  the  settlement.  ITe  adopts, 
with  the  concurrence  of  Lord  Cranworth  and  Lord  Chelmsford,  the 
rule  that  the  Court  must  see  “ whether  in  the  particular  case  there 
was  an  intention  to  defraud  the  creditors.”  This  rule  has  been 
followed  here  by  Street,  J.,  in  Carr  v.  Corfield , 20  O.R.  218,  and 
by  the  Appellate  Division  in  Dancey  v.  Brown,  31  O.L.R.  152, 
where  the  Court  said  that  the  mere  proof  of  the  existence  of  par- 
ticular debts  at  the  time  of  conveyance  did  not,  without  more, 
establish  fraudulent  intent.  Whether  or  not  intent  or  knowledge 
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ill  the  grantee  is  essential  has  been  viewed  differently  in  some  of 
our  cases:  Allan  v.  McTavish  (1883),  8 A.R.  440,  and  Gibbons  v. 
Tomlinson  (1891),  21  O.R.  489,  on  the  one  side;  and  Oliver  v. 
McLaughlin  (1893),  24  O.R.  41,  on  the  other.  “What  was  in 
the  minds  of  everybody  connected  with  the  transaction  ” is  the  test 
proposed  by  Gorell  Barnes,  J.,  in  Edmunds  v.  Edmunds , [1904] 
P.  362,  376. 

Parker,  J.,  in  Clegg  v.  Bromley , [1912]  3 K.B.  474,  492, 
expresses  what  I conceive  to  be  the  true  view  in  speaking  of  the 
statute  13  Eliz.  eh.  5,  when  he  says  that  in  it : — 

“ There  is,  however,  a proviso  for  the  protection  of  a purchaser 
for  good  consideration  without  notice  of  the  illegal  intention.  In 
the  authorities  which  deal  with  the  statute  it  is  not  always  clear 
whether  the  judges  are  dealing  with  the  operative  part  of  the  Act 
or  with  the  proviso.  The  illegal  intent  under  the  operative  part 
is  a question  of  fact  for  the  jury  or  the  judge  sitting  as  a jury.  . . . 
When,  however,  one  comes  to  deal  with  the  proviso,  it  is  quite 
clear  that  any  person  relying  on  the  proviso  must  prove  both  good 
consideration  and  the  fact  that  he  had  no  notice  of  the  illegal  intent. 
Now  in  the  present  case  it  is  really  quite  unnecessary  to  consider 
the  proviso,  for  every  one  is  agreed,  and  I think  it  is  quite  clear 
on  the  evidence,  that  if  there  was  any  fraudulent  intention,  the 
mortgagee  had  notice  of  it.” 

The  real  question  which  we  have  to  decide  is,  whether  the 
proper  inference  to  draw  from  all  the  circumstances  is  that  of 
fraudulent  intent  in  the  husband  at  the  time  when  the  deed  was, 
at  his  request,  made  to  his  wife.  I think  she  must  be  held  to  have 
had  notice  of  a fraudulent  intent  if  it  did  exist. 

The  only  reasons  brought  forward  to  uphold  fhe  bona  fides  of 
the  transaction  are  ignorance  that  the  estate  had  not  realised 
enough  to  pay  all  the  debts  and  the  payment  by  Sheriff  Dawson, 
the  assignee,  of  $200  to  Mrs.  Marks,  some  time  in  1915. 

The  professed  ignorance  is  hard  to  understand.  Marks  did  not 
go  overseas,  but  worked  in  Toronto  at  munitions,  then  did  inspect- 
ing, and  much  time  was  spent  in  the  house  in  question  here  on  muni- 
tion contracts.  He  was  at  no  period  far  from  his  wife  in  St.  Cath- 
arines. The  lack  of  interest  which  both  allege  is  surprising,  as 
the  estate  was  small,  only  realising  $4,806,  while  the  debts  were 
large,  $9,294,  of  which  $1,937  were  preferred  claims  and  expenses. 

Wilson,  who  conveyed  the  property  to  Mrs.  Marks,  was  himself 
a preferred  creditor  for  $500  rent  and  an  ordinary  creditor  for  a 
few  dollars.  Knowing  the  law,  as  must  be  assumed,  that  an  assign- 
ment did  not  work  a release  of  the  debts,  it  is  hardly  credible  that 
a young  man,  whose  real  home  was  St.  Catharines  and  who  was  in 
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1919  and  earlier  working  for  Wilson  there,  did  not  have  the  curi- 
osity to  inquire  how  the  assignment  had  worked  out. 

Wilson’s  evidence  is  in  short  that  the  house  was  given  to  Marks 
in  lieu  of  commissions  which  were  due  to  him  on  munitions  con- 
tracts. He  says : — 

“ A.  I asked  Mr.  Marks  how  he  wanted  the  deed  made,  and  he 
said  to  Mrs.  Marks.  There  was  a reason  for  it — Mr.  Marks  had 
been  in  business  before,  and  there  were  some  judgments  or  claims 
against  him,  and  he  thought  he  could  not  hold  it  anyhow. 

“ Q.  Wanted  to  put  it  beyond  the  reach  of  his  creditors?  A. 
No,  he  had  no  creditors. 

“ Q.  I thought  you  said  there  were  some  judgments  against 
him?  A.  Well,  he  made  an  assignment  and  was  cleaning  up,  and 
the  war  came  on. 

“ Q.  Well,  those  whom  he  owed  were  creditors ; do  you  under- 
stand that?  A.  Yes,  but  it  was — 

“ Q.  And  they  had  judgments  against  him  ? A.  I can’t  say 
as  to  that. 

“ Q.  Well,  but  didn’t  you  say  so  a minute  ago?  A.  Well,  he 
owed  money,  I know  that. 

“ Q.  And  in  order  that  his  creditors  could  not  recover  against 
him,  he  had  the  deed  from  your  company  made  to  his  wife — is  that 
the  fact?  A.  Yes. 

“ Mr.  Morris : Then,  Mr.  Wilson,  of  course  you  don’t  owe  any- 
thing to  Mr.  Marks  personally?  A.  No.” 

Cross-examined  by  Mr.  McCarron : — 

“ Q-  You  don’t  know,  as  a fact,  whether  Mr.  Marks  owed  any 
person  money?  A.  Well,  I know  of  his  previous  assignment. 

“ Q-  Rut  you  didn’t  know  whether  he  had  paid  all  those  people 
off?  A.  No,  I didn’t  know  that. 

“ Q-  He  didn’t  tell  you  that  was  his  reason  for  asking:  that 
the  conveyance  be  made  to  his  wife?  A.  No.” 

Marks  denies  what  Wilson  says  as  to  the  consideration  for  the 
deed : — 

“ Q.  Now,  you  heard  Mr.  Wilson’s  evidence.  He  says  the  fact 
js  that  he  transferred  the  house  to  you  to  settle  up  commissions 
that  he  owed  you.  Yoq  deny  that,  do  you?  A.  I do.” 

He  alleges  a consideration  from  his  wife  as  follows : — 

u Q.  Then  tell  me  how  the  house  came  to  be  transferred  ? A. 
I told  you  the  circumstances. 

“ Q.  Tell  me  again?  A.  During  the  war  we  were  on  muni- 
tions, there  was  a lot  of  office  work  that  could  not  be  very  well 
done  around  the  rattling  and  banging  of  machinery,  a lot  of  matters 
in  connection  with  adjustments  and  so  forth,  and  T sat  up  there 
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A further  excuse  for  ignorance  of  the  existence  of  creditors 
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is  that  the  Sheriff  on  one  occasion,  in  1915,  while  Marks  was 
engaged  in  Toronto,  called  on  his  wife  and  paid  her  $200,  which 
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he  said,  as  she  explains,  “ would  probably  be  needed  by  me  in  my 
husband’s  absence,  as  his  pay  was  not  sufficient  to  support  me.” 
Its  source  was  not  mentioned,  and  the  Sheriff,  without  being 
asked  any  question,  made  the  remark  that  “ everything  was  going 
fine  ” with  regard  to  the  husband’s  affairs. 

It  may  be  pointed  out  that  that  remark  may  have  been  true  at 
the  time  it  was  made  and  yet  not  have  reference  to  the  solvency  or 
insolvency  of  the  estate.  No  reason  why  $200  was  paid  is  sug- 
gested, nor  is  it  in  any  way  connected  with  the  administration  of 
the  estate  nor  mentioned  in  the  assignee’s  accounts  as  filed. 

I think  the  circumstances  surrounding  the  transaction  and  the 
evidence  to  which  I have  referred,  together  with  the  illusory  nature 
of  the  consideration  from  the  wife  set  up  by  the 'husband,  point 
to  a desire  to  acquire  the  property  in  such  a way  as  to  secure  it 
from  his  outstanding  creditors.  There  is  really  no  valid  ground 
upon  which  this  conveyance,  made  in  the  way  and  under  the  cir- 
cumstances appearing  here,  can  be  supported  as  against  creditors, 
especially  those  whose  debts  were  incurred  upon  a representation 
entirely  inconsistent  with  what  is  now  set  up  as  the  real  trans- 
action. 

The  appeal  should  be  dismissed  and  the.  judgment  usual  in 
fraudulent  conveyance  cases  entered,  with  costs  of  both  hearings, 
but  not  including  the  costs  of  the  affidavits  which  were  allowed  to 
be  filed,  put  in  since  the  first  hearing. 

Appeal  dismissed. 

1923. 

[APPELLATE  DIVISION.] 
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Re  Rex  y.  Daly  et  al. 
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Criminal  Law — Trial  of  Bank  Directors  and  Officers  Accused  of  Con- 

Jan. 31. 

spiracy  to  Defraud  and  other  Offences  under  secs.  4^4  and  °f 

the  Criminal  Code  and  sec.  153  of  Bank  Act,  8 & 4 Geo.  V.  ch.  9 — 
Indictments  Preferred  by  Crown  under  stc.  873  of  Code — Accused 
Committed  to  Gaol  for  Trial — Right  of  Accused  to  Elect  to  be  Tried 
in  County  Court  Judge's  Criminal  Court  without  a Jury — Sec.  825  of 
Code — Mandamus  to  County  Court  Judge — Right  of  Attorney-Gen- 
eral to  Require  Trial  by  Jury — Sec.  825(5). 

The  defendants,  directors  and  officers  of  a chartered  bank  in  liquida- 
tion, were  charged  with  conspiracy  to  defraud  (sec.  444  of  the  Crim- 
inal Code)  and  other  offences  of  a similar  character  (sec.  414),  and 
there  were  also  a number  of  charges  against  each  of  them  under  sec. 
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153  of  the  Bank  Act.  At  a sittings*  of  the  Supreme  Court  of  Ontario 
for  the  trial  of  criminal  causes,  the  Crown  counsel,  upon  the  direction 
of  the  Attorney-General,  and  with  the  written  consent  of  the  presid- 
ing Judge,  preferred  bills  of  indictment  against  the  defendants  before 
the  grand  jury,  charging  the  defendants  with  the  offences  indicated, 
and  true  bills  were  returned  by  the  grand  jury.  The  defendants 
appeared  in  answer  to  the  indictments,  surrendered  themselves  into 
the  custody  of  the  sheriff,  elected  a speedy  trial  under  Part  XVIII.  of 
the  Code,  and  applied  to  be  taken  by  the  sheriff  before  the  Judge  of 
the  County  Court  Judge’s  Criminal  Court  for  the  purpose  of  giving 
their  consent  to  a summary  trial  and  to  have  a day  fixed  for  such  trial. 
The  defendants  were  committed  to  gaol  for  trial  on  the  charges  set 
forth  in  the  indictments,  and  were  taken  into  actual  custody  by  the 
sheriff,  who  gave  notice  to  the  County  Court  Judge  of  the  fact  that  the 
defendants  were  so  held;  the  Judge  requested  the  sheriff  to  bring  the 
defendants  before  him,  which  was  done,  but  the  Judge  ruled  that  the 
defendants,  being  in  custody  for  trial  upon  indictments  preferred 
under  sec.  873  oif  the  Code,  and  not  by  virtue  of  any  commitment 
made  by  a magistrate,  had  no  right  to  a trial  without  a jury  before 
a County  Court  Judge.  The  indictments  were  in  the  Supreme  Court, 
but  the  offences  charged  were  triable  at  the  Sessions.  The  defend- 
ants moved  for  a mandamus  to  the  Judge  requiring  him  to  proceed 
to  try  them:  — 

Held,  per  curiam,  that  the  Supreme  Court  of  Ontario  had  power  to 
issue  a mandamus  to  the  County  Court  Judge’s  Criminal  Court. 

And  held  (Magee  and  Ferguson,  JJ.A.,  dissenting),  that  the  defendants 
had  the  right  which  they  claimed,  under  sec.  825  of  the  Code;  and 
that  the  power  to  issue  a mandamus  was  properly  exercised  by  a 
Judge  of  the  Supreme  Court  of  Ontario  in  Chambers. 

Giroux  v.  The  King  (1917),  56  Can.  S.  C.  R.  63,  explained  and  followed 
by  the  majority  of  the  Court. 

Rex  v.  Sovereen  (1912),  26  0.  L.  R.  16,  considered. 

The  mandatory  order  was  varied  by  making  the  direction  to  the  Judge 
subject  to  the  right  of  the  Attorney-General,  under  sec.  825,  subsec.  5, 
to  require  the  accused  to  be  tried  by  a jury  for  offences  coming  within 
secs.  414  and  444  of  the  Criminal  Code. 

Motion  by  the  defendants  for  a mandatory  order  requiring 
the  County  Court  Judge’s  Criminal  Court  of  the  County  of  York 
and  the  J udge  thereof  to  proceed  to  try  the  applicants  upon  certain 
charges  of  conspiracy  to  defraud  laid  under  sec.  444  of  the  Criminal 
Code  and  certain  other  charges  of  a similar  character  laid  under 
sec.  414  and  also  upon  a number  of  charges  against  each  of  the 
applicants  individually  under  sec.  153  of  the  Bank  Act,  3 & 4 
Geo.  Y.  ch.  9. 

December  14,  1923.  The  motion  was  heard  by  Middleton,  J., 
in  Chambers. 

7.  F.  Hellmutli,  K.C.,  G.  77.  Kilmer,  K.C.,  D.  T.  Symons,  K.C., 
W.  N.  Tilley,  K.C.,  A.  C.  McMaster,  K.C.,  T.  N.  Phelan,  K.C., 
J.  W.  Pickup,  F.  J.  Hughes,  C.  C.  Richardson,  and  W.  J . Beaton, 
for  the  several  applicants. 

77.  J\  Scott,  K.C.,  for  the  Minister  of  Justice  for  Canada. 

D.  L.  McCarthy,  K.C.,  for  the  Attorney-General  for  Ontario. 
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December  20,  1923.  Middleton,  J. : — The  proceedings  against 
the  defendant  Daly,  owing  to  his  illness  and  inability  to  attend 
Court  at  the  same  time  as  the  other  applicants,  were  not  identical 
with  the  proceedings  taken  against  the  other  applicants,  but  there 
is  no  distinction  between  his  case  and  that  of  the  others;  so,  for 
the  sake  of  brevity,  I shall  outline  the  proceedings  as  to  the  others 
only,  without  following  the  course  of  events  as  to  Daly  in  detail. 

The  accused  were  directors  and  officers  of  the  Home  Bank  of 
Canada,  now  in  the  course  of  liquidation,  and  the  charges  laid 
against  them  all  relate  to  their  transactions  in  connection  with 
that  bank. 

Informations  charging  offences  under  sec.  153  of  the  Bank  Act 
were  laid  against  the  applicants  on  or  about  the  3rd  October,  1923. 
These  offences  were  not  identical  with  the  offences  now  in  question. 
The  applicants  were  arrested  and  taken  before  the  Police  Magis- 
trate and  given  bail;  hearing  of  the  charges  was  adjourned  from 
time  to  time  until  the  26th  October,  when  it  was  further  adjourned, 
all  without  the  accused  being  called  upon  to  elect  or  plead.  Pro- 
ceedings before  the  Police  Magistrate  were  withdrawn  by  the 
Crown  on  the  1st  November,  after  the  initiation  of  the  proceedings 
now  in  question. 

On  the  26th  October,  the  Crown  counsel,  upon  the  direction  of 
the  Attorney-General,  and  with  the  written  consent  of  Mr.  Justice 
Mowat,  then  presiding  at  the  sitting  of  assizes  at  Toronto,  pre- 
ferred bills  of  indictment  against  the  accused  before  the  grand 
jury,  charging  them  with  the  offences  above  indicated,  and  true 
bills  were  upon  the  same  day  returned  by  the  grand  jury. 

On  the  29th  October,  the  Crown  counsel  obtained  from  Mr. 
Justice  Smith,  then  presiding  at  the  said  court,  an  appointment 
for  the  1st  November,  and  he  thereupon  notified  all  the  accused 
to  appear  at  the  sittings  upon  that  day  to  answer  the  indictments. 
The  accused  accordingly  appeared  and  surrendered  themselves  into 
the  custody  of  the  sheriff,  and  elected  for  a speedy  trial  under 
Part  XVIII.  of  the  Criminal  Code,  and  applied  to  be  taken  by  the 
sheriff  before  the  Judge  of  the  County  Court  Judge’s  Criminal 
Court  for  the  purpose  of  giving  their  consent  to  a summary  trial 
and  to  have  a day  fixed  for  such  trial.  Some  discussion  and  argu- 
ment then  took  place  as  to  the  right  of  the  accused;  the  learned 
Judge  reserved  his  judgment  until  the  9th  November,  admitting 
the  accused  to  bail  in  the  meantime. 

On  the  9th  November,  the  accused  again  appeared  before  Mr. 
Justice  Smith,  who  then  delivered  a considered  judgment,  arriving 
at  the  conclusion  that  he  had  neither  the  right  nor  the  obligation 
to  deal  with  the  question  raised,  as  the  accused  had  not  then  been 
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committed  to  gaol  for  trial  upon  the  charges  laid  against  them,  and  Middleton, 
that  if  the  accused  should  be  so  committed  they  must  avail  them- 
selves  of  their  rights,  if  any,  by  following  the  procedure  pointed  1923. 
out  by  the  statute.  The  learned  Judge  thereupon  committed  the  Re  Rex 
accused  to  gaol  for  trial  on  the  charges  set  forth  in  the  indict-  v. 
ments,  and  at  the  request  of  the  Crown  directed  the  case  to  stand  ■UALY  Er  AL< 
traversed  until  the  next  assizes. 

The  accused,  being  then  committed  to  gaol  for  trial  on  the 
charges,  were  taken  into  actual  custody  by  the  sheriff,  who  gave 
notice  to  Judge  Coatsworth,  the  Senior  Judge  of  the  County  Court 
of  the  County  of  York,  of  the  fact  that  the  accused  were  held  by 
him  (the  sheriff),  committed  to  gaol  for  trial  on  the  charges  set 
out  in  the  indictments  against  them,  copies  of  which  were  handed 
to  the  Judge,  who  thereupon  requested  the  sheriff  to  have  the 
accused  before  him  at  his  'Chambers  at  an  hour  appointed  for  that 
purpose,  when  counsel  for  the  Crown  and  the  accused  appeared, 
and  the  question  of  the  right  of  the  applicants  to  a summary  trial 
under  the  provisions  of  sec.  825  et  seq.  of  the  Criminal  Code  was 
argued  and  judgment  reserved,  the  accused  being  in  the  meantime 
admitted  to  bail  without  prejudice  to  their  rights. 

On  the  16th  November,  Judge  Coatsworth  delivered  judgment, 
holding  that  the  accused,  being  in  custody  for  trial  upon  indict- 
ments preferred  under  the  provisions  of  sec.  873  of  the  Criminal 
Code,  and  not  by  virtue  of  any  commitment  made  by  a magistrate, 
had  no  right  to  have  a trial  without  a jury  before  a County  Court 
Judge.  The  accused,  contending  that  they  have  this  right,  and 
that  it  has  been  improperly  denied,  now  move  for  a mandamus. 

There  is  a preliminary  objection  to  the  hearing  of  this  motion 
which,  I think,  is  not  well-founded;  I propose  to  discuss  it  after 
dealing  with  the  case  upon  its  merits. 

Section  825  of  the  Criminal  Code  provides : “ Every  person 
committed  to  gaol  for  trial  on  a charge  of  being  guilty  of  ” certain 
offences,  including  among  others  those  of  which  the  accused  stand 
charged,  “ may,  with  his  own  consent,  be  tried  . . . and,  if  con- 
victed, sentenced  by  the  Judge” — “ The  Judge”  being,  by  the 
interpretation  section  (824),  the  Judge  presiding  in  the  County 
Court  Judge’s  Criminal  Court. 

The  question  upon  this  motion  is,  shortly,  whether  there  is 
anything  to  be  found  in  the  'Code  which  narrows  the  meaning  of 
these  wide  words.  Is  there  anything  to  indicate  that  they  apply 
only  in  the  case  of  - a person  committed  to  gaol  after  a preliminary 
investigation  held  before  a magistrate,  and  do  not  apply  where  the 
indictment  is  preferred  before  a grand  jury  under  gee.  873? 

The  proceedings  taken  here  before  the  Police  Magistrate  were 
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not  for  the  same  offences  as  those  with  which  the  accused  now  stand 
charged,  and  these  proceedings  may,  I think,  be  entirely  disre- 
garded. New  proceedings  for  new  offences  were  taken  under  sec. 
873,  and  it  is  upon  these,  and  these  alone,  that  the  accused  were 
committed  to  gaol  for  trial,  and  in  respect  of  which  a summary 
trial  is  now  sought. 

I have  come  to  the  conclusion  that  the  question  is  not  now 
open  for  discussion  and  has  been  conclusively  determined  by  the 
Supreme  Court  of  Canada  in  the  case  of  Giroux  y.  The  King 
(1917),  56  Can.  S.C.R.  63.  Two  of  the  Judges  of  that  Court  of 
five,  Mr.  Justice  Idington  and  Mr.  Justice  Duff,  came  to  the  con- 
clusion that  the  provisions  of  sec.  825  did  not  justify  a summary 
trial  where  the  proceedings  are  initiated  by  an  indictment  under 
the  provisions  of  sec.  873.  Mr.  Justice  Anglin,  with  whom  the 
present  Chief  Justice  of  Canada  concurred,  was  of  the  opposite 
opinion.  Sir  Charles  Fitzpatrick  delivered  the  casting  judgment 
in  favour  of  the  jurisdiction.  Some  things  in  his  judgment  are 
hard  to  understand,  as  he  appears  to  accept  the  view  entertained 
by  Sir  Charles  Moss  in  the  case  of  Rex  v.  Sovereen  (1912),  26 
O.L.R.  16.  My  view  is  that  the  effect  of  these  judgments  is  cor- 
rectly stated  in  the  head-note  of  the  case,  which,  presumably,  had 
the  sanction  of  the  Judges,  and  which  would  unquestionably  have 
been  recalled  if  it  was  not  an  accurate  expression  of  the  views  of 
the  Court.  This  states  that  where  an  indictment  had  been  pre- 
ferred under  the  provisions  of  sec.  873,  and  the  prisoner  after 
arraignment  and  plea  elected  for  a trial  under  the  provisions  of 
sec.  825  by  a Judge  without  a jury,  the  Judge  of  the  Court  of 
Sessions  had  jurisdiction  to  try  the  offence. 

The  Supreme  Court  of  Nova  Scotia  in  the  case  of  Rex  v. 
Bryden  (1921),  34  Can.  Crim.  Cas.  198,  in  a case  indistinguishable 
from  the  one  before  me,  treated  the  case  of  Giroux  v.  The  King 
as  conclusive.  I regard  this  decision,  as  of  peculiar  importance, 
not  merely  from  the  great  ability  of  the  Judges  there  presiding, 
but  because  the  same  Court,  differently  constituted,  had,  in  the 
case  of  Re  Walsh  (1914),  32  Can.  Crim.  Cas.  17,  decided  before, 
and  discussed  in,  the  Giroux  case,  arrived  at  precisely  the  same 
conclusion,  after  an  exhaustive  examination  of  all  the  earlier  cases 
bearing  upon  the  subject,  including  the  decision  in  the  case  of 
Rex  v.  Sovereen. 

In  two  later  cases  before  the  Supreme  Court  of  Canada, 
Minguy  v.  The  King  (1920),  61  Can.  S.C.R.  263,  and  Collins  v. 
The  King  (1921),  62  Can.  S.C.R.  154,  questions  relating  to  the 
right  to  a summary  trial  under  sec.  825  have  been  discussed.  In 
each  of  these  cases  the  decision  in  the  Giroux  case  has  been  deemed 
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to  be  conclusive  upon  the  question  now  in  hand,  and  there  is  no  Middleton, 
suggestion  made  that  its  true  significance  has  not  been  accurately  J‘ 
stated  in  the  head-note  and  rightly  apprehended  by  the  Supreme  1923. 
Court  of  Nova  Scotia.  re  rex 


Having  said  this,  it  almost  savours  of  impertinence  for  me  to  daly^et  al. 
go  farther  and  to  seek  to  justify  the  decision.  I venture  to  quote 
from  Mr.  Justice  Anglin  and  from  the  Chief  Justice  to  shew  how 
clear  they  thought  the  right  of  the  accused  to  the  mode  of  trial 
now  asserted.  Mr.  Justice  Anglin  says  (56  Can.  S.C.R.  at  pp. 

75,  76,  78,  79) 

“■  Under  section  825  of  the  Code,  every  person  committed  for 
trial  for  an  offence  within  the  jurisdiction  of  the  General  or  Quar- 
ter Sessions  of  the  Peace  may,  with  his  consent,  be  tried  under 
Part  XVIII.  . . . The  interests  of  justice  are  protected,  as  far 
as  Parliament  considered  such  protection  necessary,  by  the  pro- 
vision of  subsec.  5 that,  where  the  offence  charged  is  punishable 
with  imprisonment  exceeding  a period  of  five  years,  the  Attorney- 
General  may  require  a trial  by  jury. 

“ I see  nothing  in  any  provision  of  the  Code,  as  it  now  stands, 
which  precludes  an  election  for  trial  under  Part  XVIII.  by  an 
accused  under  indictment,  no  matter  how  or  when  presented,  if 
he  comes  within  the  comprehensive  terms  of  section  825.  The 
difficulty  which  formerly  existed  owing  to  the  supposed  impossi- 
bility of  complying  with  section  827  in  the  absence  of  depositions 
. . . was  overcome  by  the  insertion  of  the  words  ‘ if  any  * in  sec. 

827  by  8 & 9 Edw.  VII.  ch.  9,  sec.  2.  Any  similar  difficulty  in 
cases  of  indictments  preferred  under  the  section  now  numbered 
873  was  thus  likewise  removed.  . . . 

"The  tendency  of  the  courts  in  the  earlier  cases  to  place  a 
narrow  construction  upon  the  ‘ Speedy  Trials*  provisions  of  the 
Criminal  Code  has  been  adverted  to  in  Rex  v.  Thompson  (1908), 

14  Can.  Crim.  Cas.  27,  and  in  the  Walsh  case.  It  should  probably 
be  attributed  to  the  view  strongly  held  by  many,  lawyers  as  well 
as  laymen,  that  trial  by  jury,  especially  in  criminal  cases,  should 
be  preserved  intact.  But  Parliament  by  one  amendment  after 
another  has  overcome  the  several  restrictions  that  Judges  have 
from  time  to  time  sought  to  place  upon  the  right  to  elect  for  trial 
before  a Judge  of  the  Court  of  Sessions,  thus  evincing  its  policy 
and  determination  that  this  mode  of  trial  shall,  as  far  as  possible, 
be  available  within  the  limits  and  subject  to  the  safeguards  which 
it  has  prescribed,  and  its  desire  that  the  sections  of  the  Code  pro- 
viding for  it  should  receive  a liberal  rather  than  a narrow  con- 
struction.** 
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Middleton,  Sir  Charles  Fitzpatrick,  C.J.C.,  says  (pp.  66,  67)  : — 

“ The  new  forum  had  . . . complete  jurisdiction  to  try  the 
1923.  offence  with  which  the  appellant  was  charged.  . . . The  only 
Re~ReX  possible  objection  to  the  proceedings  before  the  Sessions  Court  is 
v.  that  a bill  of  indictment  had  been  already  found  against  him  at 
Daxy  et  ax.  Assizes  for  phe  same  offence  as  that  for  which  he  was  tried 
in  the  Court  of  Sessions  and  that  indictment  remains  undisposed 
of.  But  the  trial  on  that  indictment  was  suspended  . . . and 
his  conviction  before  the  Judge  of  the  Sessions  and  the  sentence 
would  be  a complete  bar  to  any  further  proceedings  on  the  indict- 
ment. ...  In  my  opinion  the  proper  course  would  be  to  move 
to  have  it  quashed. 

“ To  sum  up.  Both  courts  had  jurisdiction  to  try  the  offence.” 

The  right  of  an  accused  person  to  demand  trial  by  jury  is 
generally  regarded  as  sacred,  and  the  importance  of  the  jury  as 
a factor  in  the  due  administration  of  justice  has  recently  been 
reasserted  in  most  vigorous  terms  by  the  Court  of  Appeal  in  Eng- 
land: Ford  v.  Blurton  (1922),  38  Times  L.R.  801.  My  own  feel- 
ing is  that  the  right  of  the  Crown  to  demand,  and  the  obligation  of 
the  accused  person  to  submit  to,  trial  by  jury  ought  to  be  placed 
upon  the  same  high  footing.  But  this  is  not  a question  for*  me. 
My  duty  is  to  construe  the  Acts  of  Parliament  as  they  stand,  and 
to  see  that  the  accused  is  permitted  the  right  which  Parliament  has, 
in  its  wisdom,  given  him. 

The  original  Act  (1869)  32  & 33  Viet.  ch.  35)  was  intituled 
“ An  Act  for  the  more  speedy  trial,”  etc.,  and  Part  XVIII.  of 
the  Criminal  Code  is  still  headed  “ Speedy  Trial  of  Indictable 
Offences,”  and  it  is,  therefore,  anomalous  to  find  that  an  enact- 
ment with  the  avowed  purpose  of  affording  speed  may  in  some 
instances  be  used  to  obtain  delay,  and  this  fact  alone  seems  to 
have  coloured  some  of  the  earlier  decisions  now  overruled  by  the 
Supreme  Court  of  Canada.  In  the  first  place,  the  Interpretation 
Act  provides  that  the  titles  of  Acts  and  of  sections  are  not  to  control 
the  application  of  the  enactments,  and  in  the  operative  clauses  of 
the  statute  there  is  nothing  to  indicate  that  the  right  of  election 
given  to  the  accused  is  predicated  upon  speedy  hearing. 

In  the  next  place,  it  is  not  amiss  to  point  out  that,  if  the 
statute  is  to  be  construed  as  contended  for  by  Mr.  McCarthy,  in 
many  cases  an  accused  person  will  be  placed  at  a serious  dis- 
advantage. For  some  of  the  offences  for  which  an  information 
may  be  brought  before  the  grand  jury  in  the  first  place,  the  maxi- 
mum punishment  is  not  great,  and  in  practice  a sentence  of  three 
months  is  about  all  that  is  usually  imposed.  If  a man  should  be 
indicted  at  a sittings  and  could  not  be  tried  at  the  same  sittings, 
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either  because  he  or  the  'Crown  was  not  ready,  or  because  he  was 
not  brought  before  the  court  before  the  close  of  the  sittings  but 
subsequently  arrested  upon  a bench-warrant,  he  might  find  him- 
self compelled  to  remain  in  custody  if  unable  to  obtain  bail  until 
the  next  sittings  of  the  court,  which  might  be  six  months  or  more 
away,  and  so  he  would  be  in  custody,  even  though  innocent,  under- 
going a punishment  greater  than  would  be  awarded  him  if  found 
guilty.  This  fairly  offsets  the  case  in  which  a speedy  trial  may 
result  in  delay. 

I have  not  said  anything  concerning  the  decision  (in  the 
Sovereen  case.  I do  not  know  that  it  really  determines  the  ques- 
tion in  favour  of  the  Crown;  but,  in  view  of  the  decision  of  the 
Supreme  Court  of  Canada,  and  of  the  criticism  it  received  in  the 
Nova  Scotia  case,  I am  of  opinion  that  it  is  no  longer  law. 

IJpon  the  argument  before  me,  much  discussion  took  place 
upon  the  wording  of  subsec.  4 of  sec.  825.  I have  not  found  it 
necessary  to  discuss  this,  as  I regard  the  first  as  the  important 
clause,  and  all  that  follow  as  merely  clauses  relating  to  pro- 
cedure, framed  for  the  purpose  of  giving  effect  to  the  right  given 
by  it.  Every  one  who  is  committed  to  gaol  for  trial  is  given  this 
right.  Subsection  4 provides  that  those  who  come  within  its 
provisions  are  to  be  taken  to  be  committed  to  gaol  for  trial  within 
the  meaning  of  this  section;  but  it  is  obvious  that  this  is  not 
intended  to  be  an  enumeration  of  the  classes  falling  within  the 
provisions  of  the  first  subsection — it  is  a section  passed  for  the 
purpose  of  removing  doubt  with  reference  to  those  there  named. 
Here  there  is  no  room  for  doubt  that  these  accused  were  committed 
to  gaol  for  trial,  and  were  in  the  custody  of  the  sheriff  at  the 
time  they  were  taken  before  the  County  Court  Judge  for  the  pur- 
pose of  making  their  application  for  hearing  by  him.  Unless, 
therefore,  the  preliminary  objection  to  which  I referred  is  valid, 
I think  the  mandamus  ought  to  go. 

Mr.  McCarthy  took  objection  that  I had  not  power  to  grant 
a mandamus  because  the  Criminal  Code  provides  that  rules  may 
be  made  respecting,  inter  alia , the  granting  of  mandamus,  and,  no 
rules  having  been  made,  I have  no  power.  I do  not  think  that 
this  is  so.  The  rules  contemplated  %y  the  'Code  are  rules  of 
procedure  only,  and  do  not  confer  jurisdiction.  If  the  jurisdic- 
tion to  award  mandamus  is  vested  in  the  Supreme  Court  as  part 
of  its  criminal  jurisdiction,  inherited  from  the  jurisdiction  in 
England  by  virtue  of  sec.  10  of  the  Criminal  Code,  then  that 
jurisdiction,  in  the  absence  of  rules,  may  be  exercised  in  any  wav 
consistent  with  the  due  administration  of  justice.  I am,  how- 
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Middleton,  ever,  of  opinion  that,  even  though  the  matter  arises  out  of  the 
J>  administration  of  the  criminal  law,  the  jurisdiction  to  award  a 
1923.  mandamus  so  as  to  secure  to  one  charged  with  an  offence  his  due 
Re  Rex  trial  in  accordance  with  the  law,  is  purely  civil.  It  is  part  of  the 
v.  jurisdiction  of  this  Court,  derived  from  the  law  of  England  under 
' the  various  Acts  constituting  our  civil  courts,  and  conferring  upon 
them,  among  other  things,  the  old  jurisdiction  of  the  Court  of 
King’s  Bench.  This  being  so,  our  rules  of  practice  and  pro- 
cedure supply  an  adequate  remedy. 

The  order  sought  will,  therefore,  be  made. 

The  Attorney-General  for  Ontario  appealed  from  the  order  of 
Middleton,  J. 

January  14,  15,  16,  and  17,  1924.  The  appeal  was  heard  by 
Mulock,  C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

McCarthy , K.C.,  for  the  appellant. 

Scott , K.C.,  for  the  Minister  of  Justice. 

Hellmuth , K.C.,  Kilmer , K.C.,  Symons,  K.C.,  R.  S.  Robertson, 
K.C.,  Tilley,  K.C.,  McMaster,  K.C.,  Richardson,  and  Beaton,  for 
the  several  defendants,  respondents. 

January  31,  1924.  Mulock,  C.J.O.  (after  stating  the  facts)  : 
— The  neat  point  involved  in  the  appeal,  namely,  whether,  on 
indictment  under  sec.  873  of  the  Criminal  Code,  an  accused  person 
(having  taken  the  necessary  steps)  has  the  right  to  elect  to  be 
tried  by  a Judge,  has  long  been  the  subject  of  conflicting  decisions, 
and  came  to  be  considered  and  dealt  with  in  Giroux  v.  The  King, 
56  Can.  S.C.R.  63,  and  our  determination  of  this  appeal  must 
depend  upon  the  interpretation  to  be  given  to  the  decision  in  that 
case.  There,  as  here,  the  accused  had  not  been  committed  for  trial 
by  a magistrate,  the  prosecution  having  been  begun  by  indictment 
preferred  to  the  grand  jury  on  direction  of  the  trial  Judge,  under 
sec.  873.  The  accused  pleaded  “ not  guilty  ” to  the  indictment, 
and  on  the  day  fixed  for  his  trial  elected  to  take  a speedy  trial, 
as  provided  by  sec.  825  of  the  Criminal  Code.  Effect  was  given 
to  his  election  (the  Crown  consenting),  and  he  was  tried  before 
the  Judge  of  the  Court  of  Sessions  of  the  Peace  at  Montreal,  and 
convicted.  The  learned  Iflhal  Judge  reserved  for  the  opinion  of 
the  King’s  Bench  (Crown  side)  the  question  whether  the  election 
was  valid,  seeing  that  there  had  been  no  preliminary  inquiry, 
that  the  accused  had  pleaded  to  the  indictment,  and  had  there- 
after been  admitted  to  bail  until  the  day  fixed  for  his  trial  before 
tho  jury.  The  King’s  Bench  affirmed  the  conviction,  whereupon 
an  appeal  was  had  to  the  Supreme  Court  of  Canada,  and  was 
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heard  by  five  Judges,  Justices  Davies  and  Anglin  holding  that  the  App.  Div. 
accused  had  the  right  to  elect.  Justices  Idington  and  Duff  taking  1924. 

the  opposite  view,  and  the  Chief  Justice,  on  another  ground,  up-  R— ex 

holding  the  conviction,  with  the  result  that  the  appeal  to  the 
Supreme  Court  of  Canada  was  dismissed.  The  only  foundation  Paly  kt  al- 
for  the  trial  before  the  Judge  of  the  Court  of  Sessions  of  the  Peace  Mulock, 

was  the  indictment  in  the  Superior  Court,  and  the  election  of  the  CJa 

accused  to  be  tried  by  the  Judge  of  Sessions.  There  had  been  no 
preliminary  inquiry  before  a magistrate,  nor  had  there  been  an 
indictment  in  the  Court  of  Sessions  ; therefore,  that  Court  had  no 
jurisdiction  unless  the  indictment  and  election  in  the  King’s 
Bench  gave  it:  Regina  v.  Gibson  (1896),  3 Can.  Crim.  Cas.  451; 

Regina  v.  Smith  (1898),  3 Can.  Crim.  Cas.  467.  If  the  accused 
had  no  right  to  elect,  his  pretended  election  was  a nullity,  and  the 
indictment  was  not  before  the  Sessions.  Nevertheless,  he  was  tried 
and  convicted  by  the  Judge  of  the  Sessions,  and  the  Supreme 
Court  of  Canada  affirmed  the  conviction,  which,  under  the  circum- 
stances, it  could  not  have  done  unless  the  accused  had  the  right  to 
elect.  I,  therefore,  am  of  opinion  that  the  decision  of  the  Supreme 
Court  upholding  the  conviction  must  be  construed  as  a determina- 
tion that  the  accused  had  the  right  to  elect. 

It  was  argued  that  the  election  of  the  accused,  though  exer- 
cised under  sec.  825  of  the  Criminal  Code,  might  be  construed  as 
a consent  (outside  of  that  section)  by  the  accused  to  be  tried  by 
the  Judge  of  the  Sessions,  and  that  he  was  tried  because  of  such 
consent.  If  the  consent  were  of  that  nature,  and  not  under  sec. 

825,  the  indictment  would  not  be  before  the  Sessions,  and  the 
position  would  be  that  of  a person  consenting  to  be  tried  by  the 
Judge  of  Sessions  but  only  if  lawfully  put  on  trial.  Such  a 
consent  could  not  dispense  with  the  necessary  judicial  foundation 
for  the  right  to  try  (such  as  a committal  or  an  indictment  to  the 
Sessions)  without  which  a person  could  not  be  put  on  trial  in  that 
Court.  In  other  words,  without  such  foundation  for  holding  a 
trial  the  Sessions  would  not  be  seized  of  the  case. 

For  these  reasons,  I am  of  opinion  that  the  conviction  in  ques- 
tion negatives  the  contention  that  the  Court  of  Sessions  acquired 
jurisdiction  merely  because  of  such  consent. 

The  order  appealed  from  should  be  amended  by  reserving  to 
the  Attorney-General  his  right  under  sec.  825,  subsec.  5,  to  require 
the  accused  to  be  tried  by  a jury  for  offences  coming  within  secs. 

414  and  .444  of  the  Criminal  Code;  and,  subject  to  such  amend- 
ment, this  appeal  should  be  dismissed  with  costs. 


IIooGrNS,  J.A. : — I have  come  to  the  conclusion  that  the  case 
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of  Giroux  v.  The  King , 56  Can.  S.C.R.  63,  governs  ns  in  what  is 
involved  in  this  appeal. 

It  would  have  been  impossible  for  the  majority  of  the  Supreme 
Court  of  Canada  to  have  agreed  in  the  conclusion  to  which  they 
came,  if,  after  indictment  found,  the  right  given  by  sec.  825  of  the 
Criminal  Code  was  inapplicable  or  could  not  be  brought  into  play. 
Davies  and  Anglin,  JJ.,  agreed  that  an  election  might  be  made 
by  the  accused  men  under  indictment,  “ no  matter  how  or  when 
presented,”  and  that  sec.  828  applied  after  plea  if  there  had  been 
a prior  election  for  a jury. 

The  learned  Chief  Justice  (Fitzpatrick)  disregards  secs.  826 
et  seq.,  the  application  of  which  to  the  facts  of  the  case,  he  says, 
he  fails  to  see. 

This  does  not  exclude  sec.  825.  It  appears  that,  while  the 
accused  had  not  been  committed  for  trial  by  a Justice,  but  had 
been  proceeded  against  by  indictment  under  sec.  873,  he  had 
pleaded  thereto,  and,  having  been  admitted  to  bail,  was,  on  the 
day  fixed  for  his  trial,  before  the  Court  for  that  purpose. 

While  it  is  somewhat  difficult  to  determine  the  exact  bearing 
of  some  of  the  views  expressed  by  the  learned  Chief  Justice,  his 
conclusion,  as  it  seems  to  me,  can  be  supported  under  sec.  825. 
The  accused  surrenders  himself,  having  been  out  on  bail,  and, 
at  the  moment  before  his  trial  begins,  he  elects  to  be  tried  by 
the  Judge.  He  had  the  right  so  to  do  under  sec.  825  if  in  custody 
awaiting  trial  on  the  charge. 

Having  surrendered  himself  on  the  day  fixed  for  his  trial,  he 
must  have  then  been  literally  both  in  custody  and  awaiting  trial. 
The  learned  Chief  Justice  does  not  so  put  it,  but,  unless  his 
decision  is  founded  on  sec.  825,  it  is  difficult  to  understand  why 
the  conjunction  of  jurisdiction  in  the  Sessions  over  an  offence  and 
the  presence  of  a person  appearing  voluntarily  for  trial  would, 
without  more,  make  his  ^conviction  or  acquittal  a complete  bar  to 
any  further  proceedings  on  the  indictment  (p.  67). 

But,  whatever -is  the  true  basis  of  the  judgment  of  the  learned 
Chief  Justice,  the  fact  remains  that  it  negatives  what  he  calls 
“ the  only  possible  objection  to  the  proceedings  before  the  Sessions 
Court ” (p.  66),  namely,  “that  a bill  of  indictment  had  been 
already  found  against  the  accused  at  the  assizes  for  the  same  offence 
as  that  for  which  he  was  tried  in  the  Court  of  Sessions  and  that 
indictment  remains  undisposed  of.” 

In  the  case  at  bar  there  was  no  election  for  a trial  by  a jury, 
nor  any  pleading  to  the  indictments  when  found.  The  indict- 
ments were  preferred  and  found  without  previous  notice  to  the 
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accused,  who  at  once,  on  being  brought  before  the  Assize  Judge, 
elected  to  be  tried  by  the  County  Court  Judge’s  Criminal  Court. 
If  the  effect  of  an  indictment  being  found  was  to  preclude  any 
right  to  elect,  without  which  election  the  Sessions  could  possess 
no  jurisdiction  to  try  the  accused,  the  obvious  and  ready  answer 
of  the  Supreme  Court  would  have  been  to  point  this  out  and  found 
their  judgment  upon  it. 

Two  of  the  Judges  expressly  dissent  from  this  view,  and  the 
learned  Chief  Justice,  who  completed  the  majority  of  the  Court, 
does  not  question  the  jurisdiction  of  the  Sessions  or  the  proceedings 
therein  by  reason  of  an  indictment  having  been  found.  I think 
it  is  my  duty  to  follow  and  apply  that  case,  as,  in  my  view,  it 
involves  a complete  negative  of  the  argument  presented  here. 

In  the  cases  of  Re  Walsh , 23  Can.  Crim.  Cas.  7,  and  Rex  v. 
Bryden , 34  Can.  Crim.  Cas.  198,  will  be  found  all  that  can  be  said 
on  this  subject,  and,  if  I may  say  so,  well  said  by  the  learned 
Judges  of  the  Supreme  Court  of  Nova  Scotia. 

I agree  with  Middleton,  J.,  that  mandamus  from  the  Supreme 
Court  of  Ontario  will  lie  to  the  County  Court  Judge’s  Criminal 
Court. 
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While  the  application  is  made  in  what  appears  to  be  a criminal 
cause  or  matter,  the  right  to  a mandamus  is  not  interfered  with 
by  anything  in  the  Criminal  Code. 

The  appeal  should  be  dismissed  with  costs,  but  the  order  below 
should  be  varied  by  making  the  direction  to  the  'County  Court 
Judge  subject  to  the  right  of  the  Attorney-General  under  sec.  825, 
subsec.  5. 


Smith,  J.A. : — Without  preliminary  hearing  before  a magis- 
trate, indictments  against  the  accused  for  offences  mentioned  in 
sec.  825  of  the  Criminal  Code  were  presented  to  the  grand  jury 
at  the  Toronto  assizes,  with  the  consent  of  the  presiding  Judge, 
under  sec.  873  of  the  Code,  and  true  bills  were  found.  Without 
the  issue  of  a bench-warrant  the  accused  appeared  in  court  at 
the  assizes  and  stated  that  they  surrendered  themselves  into  custody 
on  the  indictments,  and  contended,  through  counsel,  that  they 
were  then  in  custody  within  the  meaning  of  sec.  825,  subsec.  4,  of 
the  Code,  and  entitled  to  elect  to  be  tried  in  the  County  Court 
Judge’s  Criminal  Court,  pursuant  to  the  provisions  of  that  section. 

I happened  to  be  presiding  at  the  assizes  at  the  time,  and  was 
asked  to  allow  the  accused  to  make  their  election  before  me,  or, 
in  the  alternative,  to  make  an  order  directing  the  sheriff  to  take 
the  accused  before  the  County  Court  Judge  to  enable  them  to  elect 
there.  Counsel  for  the  Crown  objected  that  there  was  no  right  to 
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App.  Div.  elect,  and  the  whole  question  of  that  right  was  then  argued  by  the 
counsel  now  appearing  in  the  case  in  this  Court.  I reserved  judg- 

ment  for  a week,  admitting  the  accused  to  bail  in  the  meantime, 

RbJEIex  and  then  held  that  election,  if  the  right  of  election  existed  in  this 
Daly  et  al.  case,  must  be  made  before  the  County  Court  Judge,  and  that,  as 
Smith  J.A  sec-  826  provided  the  procedure,  I had  no  right  to  direct  any 
different  procedure,  and  therefore  had  no  jurisdiction  to  do  what 
was  asked.  Counsel  for  the  Crown  then  moved  to  have:  the  cases 
traversed  till  next  assizes.  This  motion  was  granted,  and  I then 
committed  the  accused  to  gaol  for  trial  on  the  charges  set  out  in 
these  indictments.  In  the  view  thus  taken,  it  was  unnecessary 
to  decide  anything  on  the  question  of  the  right  of  election,  and  I 
deliberately  refrained  from  expressing  any  opinion  on  that  point. 

The  accused,  being  thus  committed  for  trial,  were  taken  before 
the  County  Court  Judge  by  the  sheriff,  as  provided  for  in  sec.  826 
of  the  Code,  and  that  Judge  refused  to  permit  them  to  elect,  on 
the  ground  that,  under  the  proceedings  taken,  they  had  no  right 
to  elect.  Mr.  Justice  Middleton,  on  an  application  for  a man- 
damus, has  reversed  the  judgment  of  the  learned  County  Court 
Judge,  and  in  the  order  appealed  from  has  directed  him  to.  allow 
the  election  and  to  try  the  accused. 

I have  recited  the  proceedings  at  the  assizes  in  detail  because 
one  of  the  points  argued  by  counsel  for  the  Crown  is  that,  even 
if  there  was  a right  of  election,  the  accused  were  in  custody  within 
the  meaning  of  sec.  825  when  they  first  appeared  before  me.  and 
stated  that  they  surrendered  themselves  into  custody,  and  in  order 
to  elect  should  have  been  taken  by  the  sheriff  before  the  County 
Court  Judge  within  24  hours  of  that  time,  as  provided  by  sec.  826 ; 
and,  this  not  having  been  done,  the  right  of  election,  if  it  existed, 
was  gone,  at  the  end  of  the  24  hours.  I entirely  disagree  with 
that  contention  and  think  that  the  rights  of  the  accused  were  not 
affected  in  any  way  by  the  delay.  The  accused  were  asserting  a 
right  of  election  at  the  earliest  possible  moment  and  asking  for  an 
opportunity  to  exercise  it.  If  the  contention  is  right,  the  accused 
had  no  power  to  make  any  move  at  the  time  except  by  permission 
of  either  the  Court  or  the  sheriff.  It  would  be  unreasonable  to 
hold  that  the  delay  imposed  by  the  Court,  in  order  to  consider  the 
question  of  right,  in  itself  deprived  the  accused  of  that  right,  if 
it  did  in  fact  exist. 

1 am  also  of  opinion  that  the  objection  to  the  jurisdiction  to 
make  the  order  appealed  from  is  not  well-founded. 

It  becomes  necessary,  therefore,  to  deal  with  the  neat  question 
of  whether  or  not  these  accused  persons,  under  the  circumstances, 
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have  the  right  to  elect  as  provided  by  secs.  825,  826,  and  827  App.  Div. 

of  the  Code;  and,  in  considering  that  question,  it  is  necessary  to  4924. 

determine  whether  or  not  it  has  already  been  determined  by  author-  — — 

^ . Re  Rex 

ity  that  is  binding  on  this  Court.  If  the  case  of  Giroux  v.  The  v 

King , 56  Can.  S.C.R.  63,  is  in  effect  a decision  in  favour  of  the  Daly  kt  al- 
right  of  election,  then  it  overrides  the  expressions  of  opinion  to  the  Smith,  J.A. 
contrary  to  be  found  in  the  reasons  for  judgment  of  some  of  the 
Judges  of  the  Court  of  Appeal  of  this  Province  in  the  case  of 
Rex  y.  Sovereen , 26  O.L.R.  16.  While  I expressed  no  opinion 
on  these  questions,  after  the  argument  upon  them  that  took  placb 
before  me  at  the  assizes,  I had  given  them  some  consideration,  and 
was  in  grave  doubt  as  to  whether,  in  view  of  the  reasons  given  by 
the  learned  Chief  Justice  of  the  Supreme  Court  of  Canada  in  the 
Giroux  case,  that  case  could  be  regarded  as  a binding  decision  in 
favour  of  the  right  of  election,  though  held  to  be  such  by  the 
unanimous  judgment  of  the  five  Judges  of  the  Supreme  Court  of 
Nova  Scotia  in  Rex  v.  Bryden,  34  Can.  Crim  Cas.  198.  Since 
then  Middleton,  J.,  in  the  judgment  now  appealed  from,  has  added 
the  weight  of  his  opinion  in  favour  of  the  view  taken  by  the  Su- 
preme Court  of  Nova  Scotia.  In  Minguy  v.  The  King , 61  Can. 

S.C.R.  263,  Anglin,  J.,  cites  Giroux  Y.  The  King  in  a way  that  I 
think  shews  that  he  regards  that  case  as  settling  the  question  at 
issue  here.  Idington,  J.,  in  Collins  v.  The  King , 62  Can.  S.C.R. 

154,  155,  seems  to  recognise  the  authority  of  the  Giroux  case, 
where  he  says  he  would  bow  to  it  if  applicable  to  the  case  then 
before  the  Court.  In  the  Giroux  case,  the  accused,  after  true 
bill  found,  asked  to  be  tried  by  a Judge  without  a jury,  and,  with 
the  assent  of  the  presiding  Judge  and  the  prosecuting  officer,  was 
taken  before  a Judge,  where  he  elected  to  be  tried  by  a Judge 
without  a jury.  He  was  subsequently  so  tried  and  convicted,  and 
the  question  was  as  to  whether  the  Judge  had  any  jurisdiction. 

Anglin,  J .,  held,  Davies,  J.,  concurring,  that  the  accused  had  the 
right  so  to  elect  and  that  the  Judge  had  jurisdiction.  Idington, 

J.,  held  the  opposite,  Duff,  J.,  concurring  with  him.  The  Chief 
Justice  agreed  with  Davies  and  Anglin,  JJ.,  in  the  result,  but 
some  doubt  has  been  thrown  on  the  effect  of  his  judgment  because 
of  certain  expressions  of  opinion  in  his  reasons  for  judgment.  He 
does,  however,  hold  that  the  Judge  had  jurisdiction  because  of 
consent.  The  only  consent  that  could  confer  jurisdiction  was 
consent  of  the  accused  under  sec.  825  of  the  Code.  I have,  there- 
fore, in  accordance  with  the  unanimous  judgment  of  the  Supreme 
Court  of  Nova  Scotia  and  with  the  views  of  the  learned  Judge 
from  whose  order  this  appeal  is  taken,  concluded  that  the  Giroux 
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App.  Div.  Case  is  an  authority  in  favour  of  the  right  of  election  claimed  by 
1924.  the  respondents. 

Re^Rex  I may  a^d,  with  the  greatest  respect  for  the  opinions  of  those 
v.  who  have  expressed  a contrary  view  on  the  question  of  right,  that 
Daly  et  al.  j am  gia£  -j-0  have  ]3eeil  abie  reach  this  conclusion  as  to  the 
Smith,  J.A.  effect  of  the  judgment  in  the  Giroux  case,  because  it  gives  effect 
to  what,  to  my  mind,  is  the  plain  meaning  of  the  statute  as  it  now 
stands.  If  it  were  possible  to  disregard  the  Giroux  case  as  an 
authority  here  because  of  doubt  as  to  the  effect  of  the  judgment  of 
the  learned  Chief  Justice,  I think  it  would  be  quite  as  doubtful 
whether  or  not  the  Sovereen  case  could  be  regarded  as  an  authority 
deciding  the  question  at  issue  in  favour  of  the  appellant.  There 
the  accused  was  bound  over  by  a magistrate,  and,  being  out  on 
bail,  did  not  notify  the  sheriff,  as  expressly  provided  in  subsec.  6 
of  sec.  825,  and  Magee,  J.A.,  bases  his  judgment  on  this  and 
nothing  else,  and  it  may  be  doubted  if  there  was  need  of  any 
member  of  the  Court  going  farther.  Maclaren,  J.A.,  took  the 
ground  that,  after  true  bill  found,  the  Court  in  which  it  was  found 
had  exclusive  jurisdiction,  and  was  the  only  tribunal  competent 
to  deal  with  the  case.  In  the  Giroux  case  the  Chief  Justice  ex- 
pressly holds,  with  Davies  and  Anglin,  JJ.,  that  there  was  not 
such  exclusive  jurisdiction. 

I am  of  opinion  that  the  appeal  should  he  dismissed  with  costs. 

As  to  the  form  of  the  order  appealed  from,  I do  not  think  that 
the  learned  Judge  intended  by  that  order  to  interfere  with  any 
right  the  Attorney-General  may  have  to  require  a trial  by  jury 
under  subsec.  5 of  sec.  825;  and,  in  my  opinion,  the  order  as  it 
stands  has  no  such  effect.  If,  however,  any  doubt  can  arise  on 
that  point,  the  order  should  be  amended  so  as  to  remove  such 
doubt. 

Magee,  J.A.,  after  referring  to  the  indictments  and  the  pro- 
ceedings at  the  assizes  and  in  the  County  Court  Judge’s  Criminal 
Court,  the  fact  that  the  indictment  had,  at  the  assizes,  been 
traversed  to  the  next  assizes,  and  the  fact  that  the  accused  had  not 
been  asked  to  plead  and  had  not  pleaded  to  the  indictments,  pro- 
ceeded : — 

All  of  the  offences  charged  are  within  the  jurisdiction  of  the 
Court  of  General  Sessions  of  the  Peace  as  well  as  within  the  juris- 
diction of  the  Supreme  Court  of  Ontario.  But  the  indictments, 
in  accordance  with  the  forms  given  in  the  Criminal  Code,  are 
intituled  “ In  the  Supreme  Court  of  Ontario,”  and  were  presented 
by  the  grand  jury  of  that  Court  at  a sitting  of  that  Court  and  in 
the  usual  course  should  be  tried  by  a jury  selected  for  that  Court. 
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The  presiding  Judge  directed  bench-warrants  to  issue.  These  App.  Div. 
warrants  are  not  before  the  Court,  nor  any  copy,  but  I will  assume  1924 

in  favour  of  the  accused  that  the  learned  Judge  directed  that  the  — * — 

warrants  should  follow  the  wording  of  sec.  825  of  the  Criminal  v _ 

Code,  and  that  they  directed  that  the  accused  persons  be  com-  Daly  et  al. 
mitted  to  gaol  “ for  trial  ” on  the  several  charges  alleged  in  the  Magee,  J.A. 
indictments,  though  that  is  not  the  ordinary  form. 

In  the  present  case,  all  the  indictments  were  preferred  under 
sec.  873.  In  cases  under  that  section,  the  preferment  of  the  bill 
is  the  first  proceeding,  and  there  would  be  no  information  laid 
and  no  depositions  of  witnesses.  Sections  872  and  873  had  counter- 
parts in  1869  in  32  & 33  Viet.  ch.  29,  secs.  28,  29;  and  see  40 
Viet.  ch.  26. 

Now  let  us  consider  the  Speedy  Trials  Act,  which,  by  the  Do- 
minion Interpretation  Act,  means  now  Part  XVIII.  of  the  Crim- 
inal Code  of  1906.  That  legislation  begins  in  1869  with  32  & 33 
Viet.  ch.  35,  which,  with  several  intermediate  amendments,  was 
in  1879;  by  42  Viet.  ch.  44,  made  citable  a^  “ The  Speedy  Trials 
Acts,”  and  further  amended.  In  1886  the  Acts  were  consolidated 
in  R.S.C.  1886,  ch.  175,  and  again  in  1889  in  52  Viet.  ch.  47.  So 
in  1892  the  Speedy  Trials  Act,  with  amendments,  became  Part 
LIV.  (secs.  762-781)  of  the  Criminal  Code,  1892,  and  in  1906 
Part  XVIII.  (secs.  822-842)  of  the  present  Criminal  Code,  1906 
(R.S.C.  1906,  ch.  146),  which  has  itself  been  amended. 

Throughout  all  these  consolidations  and  amendments  the  word- 
ing of  the  leading  section  upon  which  the  accused  mainly  base  their 
application  has  remained  substantially  the  same.  In  1869,  ch.  35, 
sec.  1,  it  read : “ Any  person  committed  to  a gaol  for  trial  on  a 
charge  of  being  guilty  of  any  offence  for  which  he  may  be  tried 
at  a Court  of  General  Sessions  of  the  Peace,  may,  with  his  own 
consent  ...  be  tried  out  of  Sessions,  and  if  convicted,  may  be 
sentenced  by  the  Judge.”  Section  825  of  the  Criminal  Code  now 
reads : “ Every  person  committed  to  gaol  for  trial  on  a charge 
of  being  guilty  of  any  of  the  offences  within  the  jurisdiction  of  the 
general  . . . sessions  of  the  peace,  may,  with  his  own  consent, 
be  tried  . . . and,  if  convicted,  sentenced  by  the  Judge.” 

If,  therefore,  we  arrive  at  the  meaning  when  first  enacted  and 
see  whether  that  meaning  has  been  changed  by  subsequent  amend- 
ments, we  can  ascertain  the  present  meaning.  I will  deal  later 
with  other  clauses  upon  which  the  alleged  right  to  a speedy  trial 
is  sought  to  be  maintained. 

That  Act  of  1869  was  intituled  (C  An  Act  for  the  more  speedy 
trial,  in  certain  cases,  of  persons  charged  with  felonies  and  mis- 
demeanours, in  the  Provinces  of  Ontario  and  Quebec.”  At  first 
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limited  in  Ontario  to  counties,  it  was  afterwards  extended  to 
successive  districts  and  at  different  times  by  subsequent  Acts  to 
other  Provinces.  It  manifestly  applied  at  first  only  to  persons 
in  actual  custody ; and,  as  some  months  might  sometimes  intervene 
between  the  incarceration  and  the  sitting  of  the  Court,  the  plan 
had  several  advantages,  both  from  the  standpoint  of  the  public 
and  that  of  the  accused,  as  to  relief  of  congestion  of  gaols,  cost 
of  maintenance  of  prisoners,  early  establishment  of  prisoners5  inno- 
cence, and  avoidance  of  loss  of  testimony.  It  would  almost  seem 
to  have  been  intended  rather  for  the  public  benefit,  as  it  enacted 
that  the  prisoner  “ may  with  his  own  consent  be  tried  out  of  Ses- 
sions by  the  Judge,”  although  necessarily  he  was  to  be  informed 
that  he  had  the  option.  If  he  consented,”  a record  was  to  be 
drawn  up  which  stated  his  consent,  and,  he  “ consenting/5  a -trial 
was  to  be  had. 

The  first  thing  that  occurs  to  one  is  that,  as  indictments  by  a 
grand  jury  are  presented  at  sittings  when  petit  jurors  are  sum- 
moned and  ready  for  the  purpose  of  trial,  there  was  no  necessity 
for  providing  means  for  a more  speedy  trial  of  their  indictments. 
It  may  be  granted  that  a tribunal  which  could  sit  at  any  time 
instead  of  at  stated  periods  might  afford  more  speedy  trials  when 
adjournments  were  necessary,  and,  though  I doubt  very  much 
whether  that  was  in  view,  the  respondents  are  entitled  to  the  benefit 
of  the  argument. 

The  wording  “ any  person  committed  to  gaol  for  trial  on  a 
charge  ” was  and  is  the  usual  expression  in  the  ordinary  cases  sent 
by  a magistrate  for  trial,  but  was  not  such  as  one  would  expect 
to  be  used,  by  a draftsman  of  an  Act  relating  to  legal  procedure, 
with  regard  to  persons  already  indicted. 

Indictments  frequently  contain  several  counts  based  on  the 
same  criminal  acts,  some  of  which  might  be  cognizable  by  the 
General  Sessions,  while  others  would  not,  and  which,  in  furtherance 
of  justice  as  well  as  convenience,  should  properly  be  tried  together. 
That  is  not  the  case  in  charges  before  a Justice  of  the  Peace  or 
other  magistrate.  Yet,  if  the  contention  of  the  respondents  is 
right,  the  criminal  might  insist  on  trial  before  the  Judge  on  the 
minor  counts  separately  from  the  others,  with,  perhaps,  the  result 
of  being  able  to  set  up  a plea  of  autrefois  convict  or  autrefois  acquit 
to  the  more  serious  offences. 

It  would  seem  manifest  also  that  the  proceeding  before  the 
Judge  was  to  be  a continuation  of  proceedings  before  the  magis- 
trate, and  not  a transfer  from  another  court  of  an  existing  record 
or  proceedings  there.  By  secs.  2 and  3 of  the  Act  of  1869,  ch.  35 
(as  now  by  secs.  826  and  827  of  the  Criminal  Code),  it  was  to 
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be  the  duty  of  the  sheriff  to  notify  the  Judge  of  the  prisoner’s  con-  App.  Div. 
finement  and  the  nature  of  the  charge  preferred,  and  thereupon  the  1924 

Judge,  having  the  prisoner  brought  before  him,  was  to  tell  him  

he  was  charged  with  the  offence,  describing  it  (not  usual  with  an  E,evRex 
indictment),  and  that  he  had  the  option  of  trial  forthwith  without  Daly  et  al. 
a jury  or  of  remaining  untried  until  the  next  sittings,  and  if  he  Magee,  J.A. 
demanded  a trial  by  jury  the  Judge  was  to  remand  him  to  gaol, 
but  if  he  “ consents”  (not  elects)  to  be  tried  by  the  Judge,  the 
County  Attorney  or  Clerk  of  the  Peace  was  to  draw  up  a record 
stating  the  offence  upon  which  he  was  to  be  arraigned. 

I cannot  think  that  it  was  contemplated  that,  where  a formal 
indictment  had  been  presented  on  which  the  accused  might  or 
might  not  have  already  been  arraigned,  and  to  which  he  might  or 
might  not  have  pleaded,  and  on  which  he  might  or  might  not 
have  obtained  or  consented  to  an  adjournment  of  his  trial,  this 
procedure  before  the  Judge  was  ever  intended  to  apply  when  very 
great  expense  might  have  been  incurred  by  the  Crown  for  witnesses 
and  counsel.  Section  5 directed  that  the  record  should  be  filed 
with  the  records  of  the  'General  Sessions  as  indictments  are.  That 
is  the  sole  reference  to  indictments  in  the  whole  Act,  and  yet  no 
mention  is  made  of  what  is  to  become  of  any  existing  indictment 
for  the  offence. 

But  it  is  to  be  noted  that  by  sec.  3 of  the  1869  Act  the  prisoner 
was  to  he  informed  that  he  had  the  option  to  remain  untried  until 
the  next  sittings  of  such  Sessions  or  of  a Court  of  Oyer  and 
Terminer,  or  in  Quebec  of  any  Court  having  criminal  jurisdiction. 

That  would  not  be  true  in  the  case  of  an  indictment,  for  it  could 
only  be  tried  at  the  next  sitting  of  the  Court  in  which  it  was 
found,  unless,  if  in  the  Sessions,  under  special  procedure. 

A very  clear  indication,  however,  that  when  prosecution  was 
begun  by  indictment  the  Speedy  Trials  Act  was  not  intended  to 
apply,  is  the  direction  that  the  Judge,  before  giving  the  prisoner 
the  opportunity  to  elect,  was  to  obtain  the  depositions  on  which 
the  prisoner  was  so  committed.  If  there  was  only  an  indictment, 
there  would  be  no  depositions,  and  the  County  Attorney  could  not 
subpoena  “ the  witnesses  named  in  the  depositions,”  as  directed  in 
sec.  4,  now  sec.  833. 

These  considerations  apply  even  in  the  case  of  an  indictment 
presented  at  the  general  sessions,  but  with  an  indictment  at  the 
assizes  the  case  is  still  stronger.  An  indictment  at  the  general 
sessions  might  be  removed  into  the  higher  court  by  certiorari 
or  might  be  specially  sent  there  by  the  lower  court,  but  there 
was  no  \tay  by  which  an  indictment  in  the  superior  court  could 
be  tried  at  the  sessions.  Even  if  the  words  “ committed  to  gaol 
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App.  Div.  for  trial  on  a charge  of  being  guilty  of  an  offence  for  which 
1924  he  may  be  tried  at  a court  of  general  sessions”  could  apply  to  a 

case  of  an  indictment  at  the  general  sessions,  it  could  not  be  said 

ReJR.ex  in  case  of  an  indictment  in  the  superior  court  that  he  could 

Daly  et  al.  be  tried  in  the  sessions  at  all  for  the  offence.  Had  the  Parliament 

Ma^ee  J.A.  intended  such  a radical  change,  it  would  have  been  made  in  a very 
different  way.  Is  it  to  be  supposed  that  an  indictment  in  the 
superior  court  was  to  be  left  in  the  air  and  no  further  mention  of 
it  and  no  disposal  of  it? 

And  how  was  the  County  Court  Judge  to  know  of  the  charge 
against  the  prisoner?  Was  he  to  take  it  only  from  the  warrant  of 
committal?  Manifestly  not,  for  he  was  to  get  other  papers.  The 
indictment  would  be  in  the  superior  court.  He  would  have  no 
power  more  than  one  of  the  public  even  to  see  it,  much  less  to  get 
possession  of  it,  and  yet  a prisoner  would  be  tried  upon  it  without 
its  contents  being  known. 

The  Act  of  1869,  ch.  35,  sec.  5,  declared  that  the  Judge  sitting 
on  any  such  trial,  for  all  the  purposes  thereof  and  proceedings 
connected  therewith  or  relating  thereto,  was  thereby  constituted 
a court  of  record.  The  present  Code  is  the  same  (sec.  824),  only 
that  it  is  added  that  such  court  shall  be  called  the  “ County  Court 
Judge’s  Criminal  Court  of  the  county,”  etc.  It  was  originally  the 
County  Judge’s  Criminal  Court  (42  Viet.  ch.  44),  and  that  was  its 
name  till  1889,  52  Viet.  ch.  47,  sec.  4.  It  is  to  be  noted  that  there 
is  no  standing  court  constituted  but  only  a court  which  exists  pro 
hac  vice.  The  British  North  America  Act,  sec.  91  (27),  assigns  to 
the  Dominion  the  criminal  law  except  the  constitution  of  courts  of 
criminal  jurisdiction,  but  including  procedure,  and  in  sec.  92  (14) 
gives  to . the  Provinces  exclusively  the  constitution  of  provincial 
courts  both  of  civil  and  of  criminal  jurisdiction. 

The  Province,  originally  in  1873  (36  Viet.  ch.  8,  secs.  57,  58), 
now  in  the  County  Court  Judge’s  Criminal  Courts  Act,  E.S.O. 
1914,  ch.  61,  constituted  the  Judge  a court  of  record  for  the  trial 
of  any  person  committed  to  gaol  on  a charge  of  being  guilty  of 
any  offence  for  which  such  person  may  be  tried  at  a court  of  general 
sessions  of  the  peace,  and  gave  the  court  the  powers  and  duties 
which  the  Speedy  Trials  Act  of  1869  purported  to  give,  so  far  as 
the  Province  could  give  them,  and  the  court  was  named  (originally 
the  County  Judge’s)  now  the  County  or  District  Court  Judge’s 
Criminal  Court  of  the  county  or  district. 

As  pointed  out  by  my  'brother  Ferguson,  this  Ontario  Act  only 
authorises  the  trial  of  a person  committed  to  gaol  on  a charge 
of  being  guilty  of  any  offence  for  which  such  person  might  be 
tried  at  a court  of  general  sessions,  and  for  which  the  person  con- 
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sents  to  be  tried.  If  the  offence  is  charged  in  a Supreme  Court  App.  Div. 

indictment,  it  cannot  be  said  that  the  person  indicted  could  on 

that  charge  be  tried  in  the  sessions.  

1a,EX 

From  all  these  considerations  I cannot  help  but  be  of  opinion  Vt 
that  the  Act  of  1869  would  not  be  available  to  these  respondents.  Baly  et  al. 
But  there  have  been  changes  in  the  Act.  What  effect  have  they  ? Magee,  J.A. 

In  1875,  by  38  Viet.  ch.  45,  sec.  2,  the  Speedy  Trials  Act  was 
to  apply  although  the  Court  at  which  the  prisoner  would  other- 
wise be  tried  or  the  grand  jury  thereof  was  in  session.  This  points 
to  a bill  being  not  yet  found. 

In  1889,  by  52  Viet.  ch.  47,  sec.  12,  other  charges  might,  with 
the  Judge’s  consent,  be  preferred,  although  not  appearing  or  men- 
tioned “ in  the  depositions  upon  which  the  prisoner  was  so  com- 
mitted ” — again  an  assumption  that  the  committal  was  made  upon 
depositions. 

In  the  Criminal  Code,  1892,  sec.  767  (2),  the  original  direction 
to  draw  up  a record  is  made  a direction  that  the  “ prosecuting 
officer  shall  prefer  the  charge  against  him  for  which  he  has  been 
committed  for  trial  ” — a phrase  hardly  applicable  to  an  existing 
indictment — and  upon  plea  a record  is  to  be  drawn  up  in  forms 
which  give  no  hint  of  an  existing  indictment. 

In  1900,  by  63  & 64  Viet.  ch.  46,  amending  sec.  765  of  the 
Criminal  Code,  1892  (now  sec.  825  (4)  of  the  Criminal  Code), 
it  was  declared  that  a person  who  has  been  bound  over  by  a Justice 
under  sec.  601  (now  sec.  696),  which  authorised  bail  on  com- 
mittal after  preliminary  examination,  and  has  either  been  unable 
to  find  bail  or  been  surrendered  by  his  sureties,  and  is  in  custody 
on  such  a charge,  or  who  is  otherwise  in  custody  awaiting  trial 
on  such  a charge,  shall  be  deemed  to  be  committed  for  trial  within 
the  meaning  of  this  section.  The  words  “ on  such  a charge  ” in 
both  places  have  in  the  present  section  been  changed  to  “ the 
charge.”  The  plain  meaning  of  this  latter  part  of  this  section 
seems  to  me  to  be  that  a person  is  to  be  deemed  committed  for 
trial  who  has  been  bound  over  by  a Justice  and  is  in  custody  await- 
ing trial  on  the  charge,  whether  by  reason  of  being  unable  to  find 
bail  or  being  surrendered  by  his  sureties  or  otherwise.  He  might 
well  be  otherwise  in  custody  at  his  sureties’  instance  (secs.  703, 

1088,  1093),  or  by  reason  of  absconding,  bankruptcy,  or  fraud- 
ulent qualification  of  his  sureties.  It  seems  a far-fetched  inter- 
pretation to  make  such  wTords  bring  in  a case  of  imprisonment 
on  an  indictment  if  such  a case  was  not  covered  by  the  previous 
enactment.  No  such  basic  change  would  be  made  in  that  way. 

The  object  of  the  addition  was  manifestly  to  enlarge  the  scope  of 
the  Act,  and  make  it  cover  cases  of  prisoners  though  not  previously 


176 

App.  Div. 

1924. 

Re  Rex 
v. 

Daly  et  al. 
Magee,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

covered ; but  the  wording  used  makes  more  clear  the  original 
intention  of  the  section  of  1869,  that  the  prisoner  who  was  com- 
mitted for  trial  was  a prisoner  committed  by  a Justice  of  the 
Peace.  And  it  must  be  borne  in  mind  that  the  requirement  of 
s<  the  depositions  ” was  still  maintained  to  apply  to  the  new  cases. 

In  1909  the  application  of  the  Speedy  Trials  Act  was  still 
further  widened  by  8 & 9 Edw.  VII.  ch.  9,  amending  sec.  825 
by  adding  subsec.  6,  enabling  one  who  has  been  bound  over  by 
a Justice  or  Justices  under  sec.  696  (that  is,  after  preliminary 
examination)  and  is  at  large  under  bail,  to  notify  the  sheriff 
that  he  desires  to  elect  a speedy  trial.  Now,  on  the  argument  of 
the  respondents,  what  reason  can  be  suggested  for  leaving  out  of 
this  extension  a man  who  stood  indicted  but  is  at  large  on  bail, 
bound  over  by  a Justice  under  sec.  881  or  before  the  Court? 

By  the  same  Act  of  1909,  however,  two  other  amendments  were 
made  of  secs.  826  and  827,  accentuating  the  necessity  of  obtaining 
the  depositions,  but  adding  the  words  “ if  any  ;”  and  for  the 
respondents  it  is  said,  “ Here  at  last  is  the  requirement  of  deposi- 
tions done  away  with/’  But  the  explanation  is  simple,  that  a 
practice  had  grown  up  before  magistrates  of  waiving  preliminary 
examination  or  making  formal  admissions  sufficient  for  a primd 
facie  case  to  send  for  trial.  It  would  never  be  by  such  an  amend- 
ment that  such  a change  as  that  desired  by  the  respondents  would 
be  made,  and  there  is  not  a hint  of  getting  the  really  important 
document,  the  existing  indictment  embodying  the  charges,  while 
the  extension  in  the  same  Act  is  limited  to  sec.  696,  and  thus 
excludes  the  case  of  indictment. 

There  have  been  three  other  changes  made  in  the  Act;  and, 
although  they  relate  to  the  time  when  an  election  must  be  made, 
whereas  the  question  here  is  whether  an  election  can  be  made  at 
all,  they  should  be  referred  to. 

The  Act  had  made  it  unnecessary  to  bring  before  the  Judge 
prisoners  who  before  police  magistrates  or  others  had  elected  trial 
by  jury  instead  of  summary  trial  before  the  magistrate.  They 
are  now,  by  sec.  830,  allowed  to  elect  a speedy  trial  at  any  time 
before  the  regular  sitting  of  the  Court  at  which  such  trial  by  jury 
would  take  place,  that  is,  before  indictment. 

So,  by  sec.  832,  where  such  police  or  other  magistrates  had 
decided  not  to  try  the  prisoner  summarily,  he  might,  with  his  own 
*'*  consent,”  have  a speedy  trial  before  the  Judge. 

By  sec.  828  a prisoner  who,  before  the  Judge,  had  elected  trial 
by  jury,  is  allowed,  at  any  time  before  his  trial  by  jury  has  com- 
menced, and  whether  an  indictment  has  been  preferred  against  him 
or  not,  to  notify  the  sheriff  that  he  desires  to  re-elect;  and,  unless 
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the  Judge  thinks  it  not  to  be  in  the  interests  of  justice,  he  may 
have  a speedy  trial;  but,  if  an  indictment  has  been  preferred, 
the  consent  of  the  prosecuting  officer  is  necessary.  And  by  (1919) 

9 & 10  Geo.  Y.  ch.  46,  sec.  14,  he  must  re-elect  a certain  time 
before  the  jury  court,  elsewhere  than  in  the  county  of  York  ( (1920) 

10  & 11  Geo.  Y.  ch.  43,  sec.  14).  Thus  an  election  may  be  made 
under  sec.  825  although  the  jury  court  or  the  grand  jury  thereof 
may  be  sitting,  or  a re-election  under  sec.  830  before  the  jury  sit- 
ting begins.  Neither  of  these  helps  the  respondents.  The  re- 
election  under  sec.  828,  even  after  preferment  of  an  indictment,  so 
long  as  it  is  before  jury  trial  commences,  is  made  a special  case,  and 
only  permitted  with  the  consent  of  the  prosecuting  officer,  and 
it  presupposes  a committal  by  a magistrate. 

Thus  the  original  Act  and  every  pertinent  amendment  of  any 
year  exclude  the  idea  that  the  accused  have  the  right  they  claim. 

But  one  more  provision  needs  to  be  referred  to.  Section 
825(5)  provides  that  where  an  offence  is  punishable  with  im- 
prisonment exceeding  five  years,  the  Attorney-General  may  require 
the  charge  to  be  tried  by  a jury.  As  already  stated,  one  of  the 
offences  charged  in  the  joint  indictment  is  so  punishable.  If  the 
respondents  are  right,  they  would  be  entitled  to  have  one  count 
tried  in  one  court  and  the  other  count  of  the  same  indictment 
would  be  tried  in  a different  court. 

One  objection  taken  to  the  mandatory  order  is  that  it  does 
not  reserve  this  right  to  the  Attorney-General.  The  objection 
is,  I think,  a valid  one,  and  would  call  for  correction  of  the  order 
to  make  right  the  oversight. 

Numerous  cases  have  arisen  under  the  Speedy  Trials  Act  rais- 
ing various  questions  arising  in  different  ways.  In  principle  the 
case  was,  I think,  concluded  for  this  Court  by  the  judgment  of  a 
majority  of  the  Court  in  Rex  v.  Sovereen,  26  O.L.R,  16.  That 
was  a case  of  indictment  in  the  general  sessions.  There  had  been 
a committal  by  a magistrate.  An  indictment  was  presented  by 
the  grand  jury  on  a bill  preferred  with  the  consent  of  the  presiding 
Judge.  It  did  not  appear  whether  the  indictment  was  for  the 
same  offence  as  that  for  which  the  committal  was  made.  The 
accused  complained  that  he  had  been  tried  by  a jury,  when  he 
wished  to  elect  speedy  trial  by  the  Judge.  Moss,  C.J.O.,  held  that 
after  indictment  there  was  no  right  to  elect : he  gave  no  indication 
that  he  would  consider  that  any  distinction  would  arise  if  the  indict- 
ment were  for  the  same  or  a different  offence  from  the  committal. 
Maclaren,  J.A.,  held  similarly,  whether  it  was  for  the  same  offence 
or  a different  one,  and  Garrow,  J.A.,  and  Latchford,  J.,  concurred 
with  one  or  both  of  them.  The  present  case  is  stronger,  in  that 
the  indictments  are  in  the  Supreme  Court. 
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App.  Div.  The  Quebec  case  of  Giroux  v.  The  King,  56  Can.  S.C.R.  63, 
was  relied  upon  for  the  respondents.  An  indictment  had,  as  here, 

been  found  against  Giroux,  with  the  Judge’s  consent,  in  the 

Re^Rex  Queen’s  Bench,  without  preliminary  information  or  examination. 
Daly  et  al.  He  then  claimed,  and  was  accorded,  with  the  consent  of  the  Crown, 
Magee  j \ a sPeedy  trial  before  the  Judge  of  Sessions,  and  was  convicted. 

Then  he  claimed  that  the  conviction  was  invalid  because,  after 
indictment,  there  was  no  right  to  a speedy  trial.  In  the  Supreme 
Court  of  Canada,  Davies,  J.,  and  Anglin,  J.,  considered  that  he 
was  entitled  to  a speedy  trial,  and  therefore  was  properly  con- 
victed; Idington,  J.,  and  Duff,  J.,  held  that  he  had  no  such  right 
and  that  the  trial  was  invalid;  and  Fitzpatrick,  C.J.C.,  considered 
that,  the  Crown  having  consented  to  the  speedy  trial  asked  by  the 
accused,  and  the  offence  being  such  as  could  be  tried  by  the  sessions, 
he  was  bound,  and  the  conviction  was  good.  He  expressly  dis- 
claimed giving  any  opinion  as  to  Giroux’s  right  without  the 
Crown’s  consent.  That  case,  therefore,  while  all  deference  is  due 
to  the  reasoning  of  the  learned  Judges,  is  no  authority  for  either 
side  upon  the  present  case. 

Here,  all  we  have  to  consider  is  whether,  after  indictment  in 
the  Supreme  Court  under  sec.  873,  without  preliminary  proceed- 
ings before  a Justice  of  the  Peace,  the  case  can  be  taken  out  of 
that  court  into  the  inferior  one  under  the  Speedy  Trials  Act,  at 
the  will  of  the  accused,  without  the  Crown’s  consent;  and,  with 
all  respect  to  opposite  opinions,  I cannot  but  conclude  that  the 
appeal  should  be  allowed  on  that  question. 

I have  not  referred  to  but  have  not  overlooked  the  procedure 
provided  for  other  Provinces,  in  some  of  which  a speedy  trial  may 
be  before  a Judge  of  the  superior  court.  Nor  have  I discussed 
any  right  of  the  Crown,  as  representing  the  public,  or  of  the  grand 
jury,  as  the  grand  inquest  of  the  county,  to  have  the  presentments 
and  accusations  by  the  latter  disposed  of  in  the  long-accustomed 
way. 

I agree  that  the  Supreme  Court  has  power  to  grant  a manda- 
tory order  to  the  County  Court  Judge’s  Criminal  Court. 

I would  allow  the  appeal. 

Ferguson,  J.A. : — It  is  not,  in  my  view,  necessary  to  consider 
and  pass  upon  many  of  the  points  and  questions  discussed  on  the 
argument. 

Having,  in  the  light  of  the  reasons  for  judgment  of  the  learned 
Judge  appealed  from  and  the  arguments  of  counsel,  carefully 
considered  the  decisions  and  reasons  for  the  judgments  in  Rex  v. 
Sovereen,  26  O.L.R.  16,  and  in  Giroux  v.  The  King,  56  Can.  S.C.R. 
63,  I am  of  opinion  that,  unless  overruled  by  the  Giroux  case,  the 
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Sovereen  case  settled,  so  far  as  this  Court  is  concerned,  adversely 
to  the  respondents,  the  right  now  claimed  and  demanded  by  them 
to  be  tried  in  the  County  Court  Judge’s  Criminal  Court,  on  charges 
appearing  in  indictments  presented  by  a grand  jury  to  the  Court 
of  Assize,  instead  of  on  the  indictments  and  in  the  Assize  Court; 
also  that  it  is  neither  the  duty  nor  privilege  of  a member  of  this 
Court  to  criticise  or  depart  from  the  law  as  declared  in  the 
Sovereen  case,  unless  it  has  been  overruled  by  the  Supreme  Court 
of  Canada,  or  the  statute  construed  and  interpreted  by  the  Sovereen 
case  has  been  altered. 

It  is  not  contended  that  the  decision  is  affected  by  any  amend- 
ment or  legislative  declaration,  but  only  that,  if  not  expressly  over- 
ruled, yet  it  is  necessarily  overruled  by  the  subsequent  decision  of 
the  Supreme  Court  of  Canada  in  the  Giroux  case. 

That  brings  us  to  a consideration  of  the  Giroux  decision  and 
the  reasons  for  judgment  of  the  five  learned  Justices  who  took 
part  in  that  case.  Wh^t  was  decided  in  the  Sovereen  case  is,  I 
think,  corre.ctly  stated  in  the  following  extracts  from  the  head- 
note  : — 

“ Per  Moss,  C.J.O. : — Whexe  a person  committed  for  trial, 
and  whether  in  custody  or  upon  bail,  has  not,  before  a bill  of 
indictment  has  been  found  against  him  by  a grand  jury,  taken  the 
steps  necessary  to  enable  him  to  elect  to  be  tried  by  a Judge  with- 
out a jury,  he  is  not,  upon  bill  found  and  arraignment  thereon, 
entitled  as  of  right  to  ask  to  be  allowed  to  elect  to  be  tried  without 
a jury.  The  right  is  given  only  in  cases  in  which  the  exercise  of 
such  an  election  would  or  might  effect  a speedy  trial  of  an  accused 
person,  and  thereby  save  the  delay  which  waiting  for  a trial  by 
jury  might  involve. 

“ Per  Maclaren,  J.A. : — It  must  be  assumed  that  the  charge 
in  the  indictment  was  not  the  same  as  that  upon  which  the  defend- 
ant was  committed,  or  as  any  other  charge  appearing  in  the  evi- 
dence before  the  magistrate,  as,  in  either  of  these  events,  the 
County  Crown  Attorney  would  not,  under  sec.  871,  have  needed 
the  consent  of  the  Judge  to  prefer  the  indictment;  and  it  is  clear 
from  sec.  825  et  seq.  of  the  Code  that  a speedy  trial  before  a Judge 
can  be  had  only  upon  a charge  on  which  the  magistrate  has  com- 
mitted the  accused,  or  upon  one  which  appears  in  the  evidence 
before  him.  But,  even  if  the  indictment  had  been  based  upon 
a charge  for  which  the  accused  had  been  committed  or  which 
appeared  in  the  depositions,  he  should  have  elected  before  the 
true  bill  was  found  by  the  grand  jury.”  Garrow,  J.A.,  and  Latch- 
ford,  J.,  agreed  with  Moss,  C.J.O. 

What  was  decided  in  the  Giroux  case  appears  in  the  head-note 
thereto,  which  reads  as  follows : — 
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“ A bill  of  indictment  was  preferred  to  the  grand  jury  against 
the  appellant  under  sec.  873  of  the  Criminal  Code,  and  a true  bill 
was  found.  The  appellant  was  arraigned  and  pleaded  not  guilty. 
On  the  day  fixed  for  the  trial,  he  moved  to  be  allowed  to  elect  for 
Daly  et  al.  a speedy  trial  under  the  provisions  of  Part  XVIII.  of  the  Criminal 
Ferguson,  Code,  and  the  presiding  Judge,  with  the  consent  of  the  Crown 
J.A.  prosecutor,  granted  the  motion.  The  appellant  was  subsequently 

arraigned  in  the  Court  of  Sessions  of  the  Peace  and  found  guilty. 

Held  (Idington  and  Duff,  JJ.,  dissenting),  that  the  Judge 
of  the  Court  of  Sessions  of  the  Peace  had  jurisdiction  to  try  the 
offence/7 

As  I read  these  two  cases,  a determination  of  the  right  of  the 
accused  to  demand  a trial  in  the  County  Court  Judge’s  Criminal 
Court  was  involved  and  determined  in  the  Sovereen  case,  while  the 
question  involved  and  determined  in  the  Giroux  case  was  the 
jurisdiction  of  the  Court  to  try  a prisoner  in  custody  on  a charge 
triable  at  the  sessions,  who  had  appeared  in  the  County  Court 
Judge’s  Criminal  Court  and  consented  to  be  and  was.  tried  in  that 
Court  with  the  concurrence  and  consent  of  the  Crown.  As  I read 
his  opinion  in  the  Giroux  case,  Fitzpatrick,  C.J.C.,  was  of  opinion 
that  a determination  of  the  question  involved  in  the  Sovereen  case 
was  not  inolved  in  or  necessary  to  the  decision  of  the  Giroux  case. 
He  says  (p.  66)  : — 

“ It  is  not  necessary  for  me"  to  express  any  opinion  as  to  whether 
the  appellant  could  as  of  right,  in  the  circumstances  of  this  case, 
exercise  his  right  to  elect.” 

And  at  pp.  68  and  69 : — 

“ In  Rex  v.  Sovereen , the  prisoner  argued  that  a person  out  on 
bail  is  entitled  to  elect  to  be  tried  by  a Judge  without  a jury  after 
an  indictment  is  returned  founded  on  the  facts  disclosed  by  the 
depositions  taken  at  the  preliminary  inquriy  and  it  was  held  that 
he  is  not  entitled  as  of  right  upon  bill  found  and  arraignment 
thereon  to  elect  to  be  tried  without  a jury.  The  prisoner  was  in 
that  case  committed  for  trial  by  a magistrate  and  the  indictment 
on  which  he  was  committed  was  preferred  as  in  this  case  by  the 
Crown  prosecutor  with  the  written  consent  of  the  trial  Judge. 
It  is  only  in  this  last  respect  that  the  cases  are  analogous. 

“It  is  not  necessary  to  say  more  than  this  that  I agree  with 
the  opinions  expressed  in  Rex  v.  Sovereen  by  Chief  Justice  Moss 
and  Mr.  Justice  Magee.  The  prisoner  in  that  case  claimed  to  be 
entitled  to  make  his  election  as  of  right  and  as  Magee,  J.,  said, 
he  had  not  put  himself  in  a position  to  claim  that  right,  not  being 
in  custody  and  not  having  given  notice  to  the  sheriff.  The  Chief 
Justice,  with  whom  Garrow,  J.A.,  and  Latchford,  J.,  concurred, 
said: — 
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“‘I  am  unable  to  think  that  it  was  the  intention  to  give  an  App. Div. 
accused  person  the  general  right  to  elect  to  be  tried  without  a jury/  1Q24 

“■  In  Re  Walsh,  23  Can.  Crim.  Cas.  7,  it  was  held : — Re~~Rex 

“ ‘ A person  sent  up  for  trial  for  an  indictable  offence  ...  v. 

and  against  whom  while  out  on  bail  ...  a true  bill  is  found  . . . 

is  entitled,  on  being  taken  into  custody  ...  to  elect  ...  for  trial  Ferguson, 
without  a jury/ 

“ In  this  case  the  appellant,  with  the  consent  of  the  Crown 
prosecutor  and  the  approval  of  the  Judge,  waived  his  right  to 
be  tried  by  a jury  at  the  assizes  and  then  voluntarily  appeared 
before  a court  having  jurisdiction  over  the  offence  with  which  he 
was  charged.  He  was  then  put  upon  his  trial  for  the  offence  for 
which  he  had  been  indicted;  he  was  assisted  by  counsel,  examined 
and  cross-examined  witnesses,  and  now  seeks  after  he  has  been 
found  guilty  to  escape  the  consequences  of  his  own  free  choice.  I 
fail  to  understand  how  sees.  826  et  seq , have  any  application  to 
the  facts  of  this  case.” 

“I  am  of  the  opinion  that  this  appeal  must  be  dismissed.” 

On  my  reading  of  his  opinion,  the  learned  Chief  Justice  of 
the  Supreme  Court  of  Canada  was  of  opinion  that  the  jurisdiction 
of  the  County  Court  Judge’s  Criminal  Court  was  the  only  question 
in  the  Giroux  case,  and  that  jurisdiction  was  to  be  determined  by 
reference  to  the  provisions  of  sec.  825,  while  the  right  of  the  pris- 
oner to  demand  that  the  jurisdiction  conferred  by  sec.  825  be  exer- 
cised is  regulated  and  determined  by  reference  to  secs.  826  et  seq. 

If  I may,  with  propriety  and  with  utmost  respect  for  those  who 
have  indicated  or  expressed  a different  view,  I desire  to  say  that 
I am  not  at  all  convinced  that  the  learned  Chief  Justice  did  not 
properly  instruct  himself  as  to  the  question  the  Supreme  Court  of 
Canada  had  to  determine : but,  however  that  may  be,  I am  unable 
to  follow  the  reasoning  that  gives  to  the  opinion  of  the  learned 
Chief  Justice  of  Canada  the  effect  of  determining  that  the  judg- 
ment of  this  Court  in  the  Sovereen  case  was  erroneous  and  over- 
ruled. True,  the  other  four  learned  Justices  of  the  Supreme  Court 
of  Canada  who  took  part  in  the  Giroux  case  appear  to  have  been 
of  the  opinion  that  the  question  involved  and  determined  in  the 
Sovereen  case  was  necessarily  involved  in  the  Giroux  case,  and 
upon  it  they  differed,  dividing  equally,  Justices  Idington  and  Duff 
being  of  the  opinion  that  the  Sovereen  case  was  rightly  decided, 

Justices  Davies  (now  Chief  Justice)  and  Anglin  taking  the  oppo- 
site view.  I think  it  follows  that  there  was,  in  the  Giroux  case,  no 
determination  by  the  Supreme  Court  of  Canada  of  the  question 
involved  and  determined  in  the  Sovereen  case,  also  that  if  any 
weight  is  to  be  given  to  the  dictum  of  the  Chief  Justice  of  Canada 


182 


ONTARIO  LAW  REPORTS. 


[VOL. 


App.  Div. 

on  the  question  involved  in  the  Sovereen  case,  his  opinion  was 

1924. 

TT>  1.)  * < »r 

clearly  in  favour  of  the  result  and  decision  arrived  at  and  pro- 
nounced in  the  Sovereen. case  by  this  Court. 

JtvE  IvEX 
V. 

For  these  reasons,  I am  of  opinion  that  the  Sovereen  case  was 

Daly  et  al.  not  expressly  or  necessarily  overruled  by  the  reasons  for  judgment 


Ferguson, 

J.A. 

or  the  judgment  pronounced  in  the  Giroux  case,  and  that  until  the 
question  involved  in  the  Sovereen  case  is  considered  and  determined 
in  the  Supreme  Court  of  Canada,  we  are  bound  to  follow  the 
Sovereen  case,  and,  doing  so,  to  allow  this  appeal  with  costs. 

The  reasons  of  my  brother  Magee  for  his  opinion  in  this  appeal 
have  removed  from  my  mind  any  doubt  I had  as  to  the  correctness 
of  the  Sovereen  decision. 

Appeal  dismissed  (Magee  and  Ferguson,  JJ.A.,  dissenting) . 

[An  appeal  to  the  Judicial  Committee  was  dismissed  in  July,  1924.] 

1923. 

[IN  CHAMBERS.] 

Dec.  20. 

Coleman  v.  Ryan. 

Executors — Voluntary  Transfer  of  Real  and  Personal  Property  to  Wife 
— Death  of  Transferor — Will  Appointing  Wife  Executrix  — Action 
against  Wife  to  Set  aside  Transfers  as  Voluntary  and  Fraudulent — 
Probate  not  Accepted  by  Wife — Effect  of  Intermeddling  with  Assets 
under  Colour  of  Gift — Executrix  de  son  Tort — Constitution  of  Action 
— Application  of  Procedure  to  Land — Examination  for  Discovery — 
Questions  as  to  Intermeddling. 

The  plaintiff,  alleging  that  he  was  a creditor  of  R.,  and  that,  shortly 
before  his  death,  R.  conveyed  all  his  land  and  transferred  all  his  per- 
sonal property  to  his  wife,  whom  he  named  executrix,  sued  the  wife, 
charging  that  the  conveyance  and  transfer  were  voluntary  and  were 
fraudulent  and  void  as  against  the  plaintiff  and  all  other  creditors  of 
R.  The  defendant  had  not  applied  for  probate  of  R.’s  will,  and 
alleged  that  she.  had  not  intermeddled  with  his  assets,  which,  accord- 
ing to  her  contention,  were  non-existent:  — 

Held,  that  the  plaintiff  could  sue  the  wife  as  executrix  de  son  tort , 
describing  her  as  executrix. 

Mohamidu  Mohideen  Hadjiar  v.  Pitchey,  [1894]  A.C.  437,  and  Cook,  v. 

Dodds  (1903),  6 O.L.R.  608,  followed. 

The  defendant,  intermeddling  with  the  assets  of  R.,  under  colour  of  a 
gift  alleged  to  be  void,  must  be  taken  to  have  accepted  the  office  of 
executrix,  and  was  rightfully  sued  in  that  capacity. 

The  defendant’s  refusal,  upon  examination  for  discovery,  to  answer 
questions  directed  to  shewing  an  intermeddling,  was  improper. 

Qucere,  whether  a conveyance  of  lands,  even  if  void  as  against  creditors, 
was  in  the  same  position  as  a gift  of  chattels,  and  could  be  attacked 
in  this  action  as  framed. 

An  appeal  by  the  defendant  from  an  order  of  the  Master  and 
a motion  by  the  defendant  to  strike  out  her  name  from  or  dismiss 
the  action. 
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December  7.  The  appeal  and  motion  were  heard  by  Middle- 
ton,  J.,  in  Chambers. 

Waldon  Lawr , for  the  defendant. 

W.  R.  Smyth,  K.C.,  for  the  plaintiff. 

December  20.  Middleton,  J. : — Appeal  by  the  defendant  from 
an  order  of  the  Master  of  the  Supreme  Court  directing  her  to 
answer,  upon  examination  for  discovery,  certain  questions  with 
reference  to  her  dealings  with  assets  of  the  estate  of  the  late  John 
T.  Ryan,  conveyed  by  him  to  her  during  his  lifetime ; and  motion 
by  the  defendant  for  an  order  striking  out  her  name  or  dismissing 
the  action  upon  the  ground  that  she  is  improperly  sued  as  the 
executrix  of  John  T.  Ryan,  she  alleging  that,  although  named  as 
executrix  in  his  will,  she  has  not  in  fact  assumed  the  burden  of  the 
office  nor  has  she  applied  for  or  been  granted  probate.  The  latter 
motion,  pending  before  the  Master,  was  enlarged  by  consent  of  both 
parties  to  be  heard  before  me  at  the  same  time. 

The  plaintiffs  allegation  is  that  he  is  a creditor  of  the  late 
John  T.  Ryan,  and  that,  shortly  before  the  death  of  Ryan,  Ryan 
conveyed  his  land  and  transferred  all  his  personal  property  to  his 
wife,  these  conveyances  being  voluntary,  and  it  is  suggested  that 
they  are  fraudulent  and  void  as  against  the  plaintiff  and  all  other 
creditors  of  Ryan. 

When  Ryan  died,  he  left  a will  appointing  his  wife  executrix  ; 
but,  as  he  had  already  given  her  everything  he  had,  there  is  noth- 
ing upon  which  the  will  can  operate,  and  she  has,  therefore,  so 
far  not  applied  for  probate,  and,  as  she  says,  has  not  in  any  way 
intermeddled  with  the  non-existing  assets  of  her  deceased  husband. 

The  main  motion  is  launched  upon  the  theory  that  this  leaves 
his  creditors  without  remedy,  and  that  they  can  do  nothing  unless 
and  until  an  administrator  with  the  will  annexed  is  appointed,  or 
until  the  lady,  on  being  duly  cited,  accepts  the  probate.  I do  not 
think  that  this  is  so. 

The  law  is  very  clearly  settled.  A plaintiff,  desiring  to  sue  one 
who,  he  alleges,  is  an  executor  de  son  tort,  sues  the  alleged  executor 
de  son  tort,  describing  him  purely  as  executor.  It  is  so  stated  in 
Bullen  & Leake,  2nd  ed.  (1863),  p.  13,  where  the  form  of  a declara- 
tion in  an  action  against  an  executor  is  given : “ A.B.,  by  C.D. 
his  attorney  . . . sues  E.F.,  the  executor  of  the  last  will  and  testa- 
ment of  G.H.,  deceased,  for,”  etc.,  followed  by  the  note : “ This 

form  is  equally  applicable  where  the  defendant  is  the  legal  per- 
sonal representative  and  where  he  is  executor  de  son  tort” 

Sir  William  Meredith  amplifies  this  in  CooJc  v.  Dodds  (1903), 
6 O.L.R.  608,  where  he  says  (pp.  611,  612)  : — 
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“ It  was  long  ago  settled  that  a creditor,  if  he  finds  that  some 
one  has  intermeddled  with  the  personal  estate  of  his  deceased 
debtor,  is  not  bound  to  inquire  whether  that  person  is  the  lawful 
personal  representative  of  the  debtor,  but  may  sue  him  as  executor, 
naming  him  as  executor  generally,  and  on  proof,  if  the  executorship 
is  denied,  either  of  a grant  of  probate  to  the  defendant  or  of  his 
having  intermeddled  with  the  personal  property  of  the  deceased 
in  such  a way  as  to  constitute  him  executor  de  son  tort , will  be 
entitled  to  recover  against  the  defendant  as  executor  of  the  debtor ; 
and  if  the  defendant  has  not  pleaded  plene  administrativit , or, 
having  pleaded  it,  has  failed  upon  his  plea,  the  judgment  .will  be 
for  the  recovery  of  the  debt  and  costs  to  be  levied  of  the  goods 
and  chattels  of  the  deceased  in  the  hands  of  the  defendant  to  be 
administered,  and  if  he  has  not  so  much  thereof  in  his  hands  to  be 
administered,  then  of  his  (the  defendant’s)  own  goods  and  chattels.” 

The  same  thing  is  in  substance  said  in  the  case  cited  by  Mr. 
Lawr,  of  Mohamidu  Mohideen  Hadjiar  v.  Pitchey , [1894]  A.C. 
437,  442,  where  Lord  Macnaghten  says:  “A  creditor  of  a de- 

ceased debtor  cannot  sue  a person  named  as  executor  in  the  will 
of  the  deceased  unless  he  has  either  administered,  that  is,  inter- 
meddled with  the  estate,  or  proved  the  will.” 

Such  intermeddling  by  a person  named  'as  executor  as  would 
constitute  him  an  executor  de  son  tort  if  he  were  a stranger  is 
sufficient  to  shew  that  he  has  taken  upon  himself  the  duties  of 
the  office  to  which  he  was  nominated  by  the  testator.  He  does 
not  become  an  executor  de  son  tort — that  would  be  a misnomer. 
He  is  the  executor  of  right,  since  by  his  conduct  he  assumes  the 
executorship.  His  right  is  dependent  upon  the  act  of  the  testator, 
and  not  upon  the  probate  issued  to  him  by  the  Surrogate  Court. 
It  is  only  evidence  of  his  acceptance  of  the  office  and  of  his  due 
appointment  thereto. 

It  has  from  the  earliest  times  been  settled  that  where  in  his 
lifetime  the  deceased  made  a deed  of  gift  or  a bill  of  sale  of  all 
his  goods  and  chattels  to  another,  in  fraud  of  his  creditors,  and 
the  donee  after  the  death  of  the  donor  disposes  of  these  goods  and 
chattels,  by  these  means  he  shall  be  executor  in  his  own  wrong: 
Williams  on  Executors,  11th  ed.,  p.  180,  quoting  many  ancient 
authorities. 

It  follows  that  if  the  donee  of  the  goods  and  chattels  is  also 
one  named  as  executor,  by  this  intermeddling  by  colour  of  a gift 
which  is  void,  he  is  taken  to  accept  the  office  of  executor,  and  can 
rightfully  be  sued  as  executor,  with  all  the  consequences  pointed 
out  in  the  judgment  of  Sir  William  Meredith  already  quoted.  The 
action  is,  therefore,  rightly  constituted,  and  the  motion  to  strike 
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out  the  defendant’s  name  or  stay  proceedings  is  quite  miscon- 
ceived. 

The  question  whether  the  plaintiff  can  shew  such  intermeddling 
as  will  be  deemed  an  acceptance  of  office  depends  not  only  upon  the 
facts  but  upon  the  validity  of  the  gift.  These  are  questions  that 
must  be  fully  investigated  at  the  trial.  I also  suggest  for  con- 
sideration the  question  whether  a conveyance  of  lands,  even  if 
void  as  against  creditors,  is  subject  to  this  line  of  attack;  it  has 
not  yet  been  judicially  considered.  It  may  be  that  it  is  in  the 
same  position  as  a gift  of  chattels,  but  there  is  much  to  be  said 
in  opposition  to  this  view.  This  also  must  remain  for  the  trial. 

The  result  is  that  I think  the  defendant’s  motion  was  mis- 
conceived and  her  refusal  to  answer  the  questions  going  to  shew 
an  intermeddling  is  improper;  but,  in  view  of  the  fact  that  I 
dismiss  the  main  motion,  it  is  not  necessary  to  make  any  order 
upon  the  subsidiary  motion.  The  order  will  be  that  both  motions 
be  dismissed  and  that  the  costs  of  both  be  paid  by  the  defendant 
to  the  plaintiff  in  any  event  of  the  cause. 

To  avoid  difficulty  at  the  trial,  the  order  may  contain  a stipu- 
lation that  it  is  not  to  preclude  the  trial  Judge  from  dealing  with 
any  questions  of  law  or  fact  as  he  may  deem  proper  on  the  hearing. 


[IN  CHAMBERS.] 

Re  Hoyland  and  Township  of  York. 

Public  Schools — Alteration  of  Boundaries  of  Rural  School  Sections — 
Township  By-law — Notice  of  Proposed  Alteration — Determination 
by  Township  Council — Discretion  — Application  to  County  Court 
Judge — Finding  that  Notice  Given  Sufficient — Application  for  Leave 
to  Appeal — “Questions  of  Lawr— Public  Schools  Act,  1920,  10  & 11 
Geo.  V.  ch.  100,  secs.  15(1)  (b),  19(3). 

Section  15(1)  (b)  of  the  Public  Schools  Act,  1920,  provides  that  an  alter- 
ation may  he  made  in  the  boundaries  of  school  sections  in  a township 
‘‘in  case  it  clearly  appears  that  all  persons  to  be  affected  by  the  pro- 
posed alteration  . . . have  been  duly  notified  in  such  manner  as 
the  council  may  deem  expedient"  of  the  proposed  alteration. 

By  a township  by-law,  certain  lands  were  detached  from  one  school 
section  and  added  to  another.  Notice  of  the  proposed  alteration  had 
been  given  by  the  township  council  by  posting  14  notices,  7 in  each 
of  the  sections,  and  publicity  was  given  to  the  proposed  change 
through  the  public  press,  though  not  by  advertisement  containing  the 
formal  notice. 

An  application  made  to  a County  Court  Judge,  under  sec.  19(3)  of  the 
Act,  for  a declaration  that  the  by-law  was  invalid,  was  dismissed, 
upon  the  finding  that  the  notice  was  sufficient:  — 

Held,  upon  an  application  to  a Judge  of  the  Supreme  Court  oif  Ontario, 
under  sec.  19(3),  for  special  leave  to  appeal,  that  the  discretion  of  the 
County  Court  Judge  ought  not  to  be  interfered  with. 

(2)  That  sec.  15(1)  (b)  should  be  construed  as  leaving  the  notice  to 
be  given  entirely  to  the  discretion  of  the  township  council. 
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(3)  That  the  question  whether  the  notice  was  sufficient  was  not  a 
“question  of  law”  within  the  meaning  of  sec.  19(3),  which  provides 
that  an  appeal  shall  be  “upon  questions  of  law  only.” 

And  the  application  for  leave  to  appeal  was  refused. 

An  application  was  made  by  Henry  Hoyland  under  sec.  19, 
subsec.  3,  of  the  Public  Schools  Act,  1920,  10  & 11  Geo.  V.  ch. 
100,  for  a declaration  that  by-law  No.  7163  of  the  Township  of 
York,  passed  on  the  28th  May,  1923,  by  which  certain  lands  were 
detached  from  school  section  No.  30  and  added  to  school  section 
No.  15,  was  invalid. 

The  objections  to  the  by-law  were  as  follows : — 

(1)  That  the  notice  to  the  ratepayers  and  owners  of  the  lands 
detached  was  not  sufficient. 

(2)  That  no  change  in  the  assessment,  population,  or  other- 
wise, had  occurred  to  warrant  a readjustment  of  the  boundaries 
of  the  school  sections:  see  sec.  15,  subsec.  4,  of  the  Act  of  1920, 
as  amended  in  1922  by  12  & 13  Geo.  Y.  ch.  98,  sec.  4. 

The  application  was  made  to  Tytleu,  Jun.  Co.  C.J.  of  the 
County  of  York,  who  dismissed  it  with  costs,  being  of  opinion  that, 
apart  from  the  provision  of  sec.  15(1)  (5)  of  the  Act,  which  leaves 
it  to  the  township  council  to  say  what  shall  be  sufficient  notice, 
.the  notice  of  the  proposed  change  in  boundaries,  given  by  posting 
and  otherwise,  was  sufficient;  and  that  there  was  good  reason,  in 
conformity  with  the  Act,  for  taking  lands  from  section  30  and 
adding  them  to  section  15. 

Henry  Hoyland  moved  for  special  leave  to  appeal  from  the 
order  of  the  County  Court  Judge. 

December  21.  The  motion  was  heard  by  Middleton,  J.,  in 
Chambers. 

H.  S.  White , K.C.,  and  D.  J.  Coffey,  for  the  applicant. 

C.  W.  Plaxton,  for  the  Trustees  of  School  Section  15. 

J.  H.  Spence , K.C.,  for  the  Municipal  Corporation  of  the  Town- 
ship of  York. 

December  22.  Middleton,  J. : — Motion  by  Hoyland  for  leave 
to  appeal  from  the  judgment  of  his  Honour  Judge  Tytler  in  respect 
of  proceedings  relating  to  the  alteration  of  school  sections  30  and 
15  in  the  Township  of  York.  The  statute  10  & 11  Geo.  Y.  ch.  100, 
provides,  by  sec.  19,  subsec.  3,  that,  if  any  question  arises  touching 
the  validity  of  the  proceedings  relating,  infer  alia , to  the  alteration 
of  the  boundaries  of  any  school  section,  it  shall  not  be  raised  or 
determined  by  any  action  or  proceeding  in  the  Supreme  Court  of 
Ontario,  but  shall  be  dealt  with  upon  a summary  application  of  the 
Judge  of  the  County  Court,  and  the  decision  of  the  Judge  shall  be 
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final  and  conclusive,  unless  special  leave  to  appeal  therefrom  shall 
be  given  by  the  Supreme  Court,  or  a Judge  thereof,  and  such 
appeal  shall  lie  “ upon  questions  of  law  only.” 

The  only  question  which  is  sought  to  be  discussed  upon  the 
proposed  appeal  is  one  arising  under  sec.  15(1)  (5)  of  the  same 
statute,  relating  to  the  alteration  of  section  boundaries,  which  pro- 
vides that  an  alteration  may  be  made  “ in  case  it  clearly  appears 
that  all  persons  to  be  affected  by  the  proposed  alteration  . . 
have  been  duly  notified  in  such  manner  as  the  council  may  deem 
expedient  ” of  the  proposed  alteration. 

Here  the  council  caused  14  notices  to  be  posted,  7 in  each  of  the 
school  sections,  and  wide  publicity  was  given  to  the  proposed 
change  through  the  public  press,  although  no  formal  notice  was 
advertised.  This  the  council,  in  its  wisdom,  thought  was  sufficient. 

Upon  the  application  before  the  County  Court  Judge,  affidavits 
made  by  a number  of  persons  were  filed.  Some  are  disingenuous 
in  the  extreme — the  deponents  state  that  they  did  not  see  the 
notices,  but  carefully  avoid  stating  that  they  did  not  know  of  the 
meeting  called.  It  is  quite  probable,  however,  that  the  notice 
did  not  come  to  the  knowledge  of  many  of  the  landowners.  The 
council  justifies  this  mode  of  giving  notice  by  the  fact  that,  under 
the  statute,  very  important  meetings  may  be  called  by  the  posting 
of  three  notices  in  a school  section,  more  than  double  being  posted 
in  this  case. 

The  learned  County  Court  Judge  has  come  to  the  conclusion 
that  the  notices  were  adequate,  and  his  discretion  ought  not  to  be 
interfered  with,  he  having  gone  into  the  matter  with  his  usual 
painstaking  care  and  thoroughness. 

I am  of  opinion  that  the  Judge  has  given  the  applicant  prob- 
ably more  than  he  had  any  right  to  have,  for  I should  be  inclined 
to  construe  the  section  as  leaving  the  notice  to  be  given  entirely 
to  the  discretion  of  the  township  council;  and,  this  body  having 
been  vested  with  the  power  to  determine  the  notice  to  be  given, 
neither  the  County  Court  Judge  nor  any  one  else  had  the  right 
to  reconsider  this  question. 

I am,  however,  quite  clear  that  this  is  not  a matter  of  law  such 
as  is  contemplated  by  the  condition  before  quoted  as  essential  for 
the  granting  of  leave  to  appeal.  It  is  purely  and  simply  a question 
of  procedure.  What  the  statute  declares  requisite  to  justify  a 
reversal  of  the  action  of  the  County  Court  Judge  by  the  Supreme 
Court  is  no  minor  matter  such  as  this,  but  something  that  can 
properly  be  designated  as  a question  of  law  arising  upon  the 
construction  of  the  Schools  Act,  or  some  question  of  law  in  a wide 
sense. 

Motion  dismissed  with  costs. 
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C alder  v.  Township  of  Whitby. 


[VOL. 


Assessment  and  Taxes — Appeal  to  County  Court  Judge — Notice  of — 

Time  for  Serving — Assessment  Act,  secs.  69(20),  72(2). 

Section  72,  subsec.  2,  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  pro- 
vides that  a notice  of  appeal  to  the  County  Court  Judge  from  the 
decision  of  the  Court  of  Revision  shall  be  served  on  the  clerk  “within 
five  days  after  the  date  herein  limited  for  the  closing  of  the  Court  of 
Revision;”  and  sec.  69,  subsec.  20,  provides  that  all  the  duties  of  the 
Court  of  Revision  shall  be  completed  before  the  1st  day  of  July  in 
every  year:  — 

Held,  that  the  five  days  run  from  the  1st  July,  and  not  from  the  day  of 
the  actual  closing  of  the  Court  of  Revision. 

Head-note  in  Scott  v.  Town  of  Listowel  (1887),  12  P.R.  77,  corrected. 

Motion  by  the  plaintiff  for  an  order  continuing  an  interim 
injunction  restraining  the  defendants,  a township  corporation, 
from  distraining  and  selling  certain  goods  and  chattels  of  the  plain- 
tiff in  respect  of  real  property  taxes  assessed  in  and  attempted  to 
be  levied  for  the- year  1923. 

December  27.  The  motion  was  heard  by  Smith,  J.,  in  the 
Weekly  Court,  Toronto.  * 

H.  E.  Manning , for  the  plaintiff. 

A.  R.  Clute,  for  the  defendants. 


December  28.  Smith,  J. : — The  plaintiff  appealed  from  his 
assessment  to  the  Court  of  Revision,  and  that  Court  gave  its  deci- 
sion on  the  4th  June,  and  the  plaintiff  served  on  the  clerk  a notice 
of  appeal  to  the  County  Court  Judge  on  the  11th  June,  and  the 
clerk  refused  to  act  on  this  notice,  on  the  ground  that  it  was  not 
served  within  the  time  limited  by  the  Assessment  Act,  E.S.O. 
1914,  ch.  195,  sec.  72,  subsec.  2;  the  words  of  which  that  are 
material  here  are,  “ within  five  days  after  the  date  herein  limited 
for  the  closing  of  the  Court  of  Revision.”  Section  69,  subsec.  20, 
provides  that  all  the  duties  of  the  Court  of  Revision  shall  be  com- 
pleted before  the  1st  day  of  July  in  every  year.  The  duties,  there- 
fore, are  to  be  completed  not  later  than  the  30th  June,  which  is 
the  time  limited,  and  the  notice,  according  to  the  literal  reading 
of  sec.  72,  subsec.  2,  is  to  be  served  within  five  days  from  that  date. 
It  is  contended  that  this  subsection  is  to  be  read  as  providing  for 
service  of  the  notice  within  five  days  from  the  actual  closing  of 
the  Court  of  Revision,  which  in  this  case  was  the  4th  June;  and, 
therefore,  the  notice  was  too  late. 

The  case  relied  on  for  this  is  Scott  v.  Town  of  Listowel  (1887), 
12  P.R.  77.  The  head-note  has  the  following:  “Held,  that  the 
limitation  in  sec.  59,  subsec.  2”  (now  sec.  72,  subsec.  2),  should 
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be  construed  to  mean  that  notice  of  appeal  should  not  be  served 
after  the  expiration  of  five  days  from  the  closing  of  the  Court  of 
Revision.”  The  language  of  the  learned  Judge  (p.  79)  is:  “ one 
may  read  the  limitation  in  subsec.  2 as  providing  that  notice  shall 
not  be  served  after  the  expiration  of  the  five  days.”  He  says  noth-  Township 
ing  as  to  when  the  five  days  commence  to  run.  The  reporter  has,  ofWhitby' 
in  the  head-note,  added,  at  the  end  of  what  the  learned  Judge 
actually  said,  the  words  “ from  the  closing  of  the  Court  of  Re- 
vision.” This  is  totally  unwarranted  by  anything  to  be  found  in 
the  judgment  itself. 

The  notice,  in  my  opinion,  was  served  within  the  time  limited 
by  the  statute.  The  injunction  is  continued  till  the  trial;  costs 
in  the  cause. 


Smith,  J. 

1923. 

Caldeb 

V . 


[IN  CHAMBERS.] 

Semple  v.  Canadian  National  Railway  Co. 

Trial — Jury  Notice — Motion  to  Strike  out — Action  against  Canadian 
National  Railway  Company  Incorporated  hy  9 £ 10  Geo.  V.  ch.  13 
(Horn.) — Corporate  Entity — Effect  of  sec.  15  of  Act — Interpretation 
Act,  sec.  30(a) — Trial  T)y  “Judge  or  Judges ” — Personce  Designated 
— Interference  with  Constitution  and  Procedure  of  Provincial  Courts 
— Dismissal  of  Motion  — Costs  of  Attorney-General  Intervening — 
Application  for  Leave  to  Appeal. 

The  Canadian  National  Railway  Company,  incorporated  by  the  Domin- 
ion statute  9 & 10  Geo.  V.  ch.  13,  is  a distinct  corporate  entity,  which, 
in  the  absence  of  any  contrary  intention,  would  be  liable  to  suit  like 
any  other  corporation,  under  the  provisions  of  sec.  30(a)  of  the 
Interpretation  Act,  R.S.C.  1906,  ch.  1. 

Section  15  of  the  incorporating  Act  provides,  inter  alia,  that  actions 
by  or  against  the  company  in  respect  of  its  undertaking  or  in 
respect  of  the  operation  or  management  of  the  Canadian  Govern- 
ment Railways,  may,  in  the  name  of  the  company,  without  a fiat,  be 
brought  in,  and  may  be  heard  by  any  Judge  or  Judges  of,  any  Court 
of  competent  jurisdiction  in  Canada:  — 

Held,  that  this  provision  was  not  intended  to  exclude  and  does  not 
exclude  trial  by  jury. 

The  power  to  try  actions  is  conferred  not  upon  the  Judges  as  personce 
designated  but  upon  the  Courts. 

Section  15  does  not  replace  sec.  30(a)  of  the  Interpretation  Act,  but 
is  intended  to  cover  other  matters  as  well. 

In  an  action  against  the  company,  brought  in  the  Supreme  Court  of 
Ontario,  to  recover  damages  in  respect  of  an  accident  upon  a portion 
of  a railway  line  operated  by  the  company  which  was  formerly  the 
property  of  the  Grand  Trunk  Railway  Company,  but  which  now 
formed  part  of  the  system  of  railways  managed  and  operated  by  the 
defendant  company  under  the  provisions  of  secs.  11  and  21  of  the  Act, 
a motion  by  the  defendant  company  to  strike  out  a jury  notice,  filed 
and  served  by  the  plaintiff,  was  dismissed. 

Michaud  v.  Canadian  National  Railway  Co.,  [1924]  3 D.L.R.  1,  followed. 

The  question  whether  the  Canadian  Parliament  has  power  to  interfere 
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with  the  constitution  of  the  Provincial  Courts  or  the  procedure 
therein  was  not  considered. 

The  defendant  company  was  ordered  to  pay  the  costs  of  the  Attorney- 
General  for  Ontario,  who  intervened  upon  the  motion,  pursuant  to  a 
notice  under  sec.  33  of  the  Judicature  Act,  although  the  notice  was 
given  in  consequence  of  an  objection  taken  by  the  plaintiff  to  the 
company’s  motion. 

Leave  to  appeal  from  the  order  dismissing  the  application  to  strike  out 
the  jury  notice  was  refused. 

Motion  by  the  defendants  for  an  order  striking  ont  a jury 
notice  filed  and  served  by  the  plaintiff. 

November  17  and  December  4,  1923.  The  motion  was  heard 
by  Orde,  J.,  in  Chambers. 

D.  L.  McCarthy , K.C.,  and  R.  E.  Laidlaw,  for  the  defendants. 

T.  H.  Lennox , K.C.,  and  Frank  Regan , for  the  plaint  iff. 

Edward  Bayly , K.C.,  for  the  Attorney- General  for  Ontario. 

The  Attorney- General  for  Canada,  though  notified  under  sec. 
33  of  the  Judicature  Act,  was  not  represented. 

December  28,  1923.  Orde,  J. : — The  defendants  move  to  strike 
out  the  jury  notice,  upon  the  ground  that,  under  the  legislation 
incorporating  and  governing  the  defendant  railway  company,  no 
action  brought  against  it  is  triable  by  jury.  When  the  motion 
first  came  on,  the  plaintiff  raised  the  point  that,  if  the  legislation 
bore  the  interpretation  urged  by  the  defendants,  it  was  ultra  vires 
of  the  Parliament  of  Canada.  I thereupon  directed  notice  to  be 
given  under  sec.  33  of  the  Judicature  Act  to  the  Attorneys- General 
for  Canada  and  Ontario  respectively,  and  the  motion  was  further 
argued  at  a later  date. 

This  action  is  brought  to  recover  damages  in  respect  of  an 
accident  upon  a portion  of  the  railway  line  operated  by  the  defend- 
ants, which  was  formerly  the  property  of  the  Grand  Trunk  Rail- 
way Company,  but  which  now  forms  part  of  the  system  of  railways 
managed  and  operated  by  the  defendants  under  tRe  provisions  of 
secs.  11  and  21  of  the  Act  incorporating  the  defendants,  9 & 10 
Geo.  V.  ch.  13  (Dom.),  and  of  an  order  in  council  passed  on  the 
30th  January,  1923,  approving  of  an  agreement  amalgamating  the 
Grand  Trunk  Railway  Company  with  the  defendant  company. 

While  the  constitution  of  the  defendant  company  is  unusual, 
it  does  not  differ  fundamentally  from  many  other  corporate  bodies 
constituted  by  the  Crown  or  by  Parliament  for  the  operation  of 
public  services  or  the  management  of  departments  of  Government. 
The  members  of  the  corporation  consist  solely  of  the  board  of 
directors  nominated  from  time  to  time  by  the  Governor  in  Council 
by  virtue  of  secs.  1 and  2 of  the  Act  just  mentioned.  Whether  the 
railway  lines  which  are  to  be  operated  by  the  company  become  vested 
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in  the  company,  or  are  merely  operated  and  managed  by  the  com- 
pany under  sec.  11,  the  capital  stock  (if  any)  of  the  company  is 
vested  in  the  Minister  of  Finance  on  behalf  of  the  Crown,  and 
such  railway  lines  as  are  not  vested  in  hut  are  merely  operated  by 
the  company  are  likewise  vested  in  the  Crown;  so  that  it  is-  quite 
clear  that  not  only  is  the  constitution  of  the  membership  of  the 
defendant  company  within  the  complete  control  of  the  Crown 
acting  through  the  Governor  in  Council,  but  the  ownership  of  the 
company’s  capital  stock  and  assets  is  substantially  that  of  the 
Crown,  subject  always  of  course  to  the  control  of  Parliament. 

But,  notwithstanding  all  this,  the  defendant  company  is  a 
distinct  corporate  entity,  which,  in  the  absence  of  any  contrary 
intention,  would  be  liable  to  suit  like  any  other  corporation,  under 
the  provisions  of  sec.  30(a)*  of  the  Interpretation  Act,  R.S.C. 
1906,  ch.  1. 

The  defendants  however  rely  upon  sec.  15  of  their  Act  of 
incorporation,  9 & 10  Geo.  V.  ch.  13,  and  say  that  it  limits  their 
liability  to  be  sued  to  a trial  before  a Judge  without  a jury. 

Section  15  is  as  follows  : — 

“ (1)  Actions,  suits  or  other  proceedings  by  or  against  the 
company  in  respect  of  its  undertaking  or  in  respect  of  the  operation 
or  management  of  the  Canadian  Government  Railways,  may,  in 
the  name  of  the  company,  without  a fiat,  be  brought  in,  and  may 
be  heard  by  any  Judge  or  Judges  of  any  Court  of  competent 
jurisdiction  in  Canada,  with  the  same  right  of  appeal  as  may  be 
had  from  a Judge  sitting  in  Court  under  the  rules  of  Court  appli- 
cable thereto.  Any  defence  available  to  the  respective  corporations 
(including  his  Majesty)  in  respect  of  whose  undertaking  the  cause 
of  action  arose  shall  be  available  to  the  company,  and  any  expense 
incurred  in  connection  with  any  action  taken  or  judgment  rendered 
against  the  company  in  respect  of  its  operation  or  management  of 
any  lines  of  railways  or  properties,  other  than  its  own  lines  of 
railway  or  properties,  may  be  charged  to  and  collected  from  the 
corporation  in  respect  of  whose  undertaking  such  action  arose. 
Nothing  in  this  Act  shall  affect  any  pending  litigation. 

“ (2)  Any  Court  having  under  the  statutes  or  laws  relating 
thereto  jurisdiction  to  deal  with  any  cause  of  action,  suit  or  other 
proceeding,  when  arising  between  private  parties,  shall,  with 

* 30.  In  every  Act,  unless  the  contrary  intention  appears,  words  making 
any  association  or  number  of  persons  a corporation  or  body  politic  and  cor- 
porate shall, — 

(a)  Vest  in  such  corporation  power  to  sue  and  be  sued,  to  contract 
and  be  contracted  with  by  their  corporate  name,  to  have  a common  seal, 
to  alter  or  change  the  same  at  thjgir  pleasure,  to  have  perpetual  succession, 
to  acquire  or  hold  personal  property  or  movables  for  the  purposes  for  which 
the  corporation  is  constituted,  and  to  alienate  the  same  at  pleasure. 
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respect  to  any  similar  cause  of  action,  suit  or  other  proceeding 
by  or  against  the  company,  be  a Court  of  competent  jurisdiction 
under  the  provisions  of  this  section.” 

A hasty  perusal  of  this  section  is  apt  to  result  in  the  conclusion 
that  Parliament  ex  abundanti  cautela  was  unnecessarily  providing 
for  something  already  sufficiently  covered  by  sec.  30  of  the  Inter- 
pretation Act.  But,  while  sec.  15,  by  providing  in  general  terms 
for  actions  by  and  against  the  defendant  company,  covers  some- 
thing already  dealt  with  by  the  Interpretation  Act,  it  really  does 
much  more  than  that.  By  sec.  11  the  Governor  in  Council  is 
empowered  to  entrust  to  the  defendant  company  the  management 
and  operation  of  any  lines  of  railway  belonging  to  the  Crown, 
but  it  does  not  appear  that  the  property  in  any  such  Government 
railway  would  become  vested  in  the  defendant  company;  so  that, 
while  management  and  operation  pass  to  the  company,  the  property 
would  remain  vested  in  the  Crown. 


Then  again  the  provision  in  sec.  15  that  “ any  defence  avail- 
able to  the  respective  corporations  (including  his  Majesty)  in 
respect  of  whose  undertaking  the  cause  of  action  arose  shall  be 
available  to  the  company  ” (note  the  word  “ arose  ” in  the  past 
tense)  indicates  that  it  was  intended  that  rights  of  action  against 
any  of  the  corporations,  or  against  his  Majesty,  in  respect  of  any 
of  the  lines  passing  to  or  to  be  entrusted  to  the  defendant  company, 
might  be  enforced  against  the  defendant  company,  even  though 
such  rights  of  action  had  arisen  before  the  transfer  of  property  or 
control. 

These  two  features  of  sec.  15  explain,  I think,  the  use  of  the 
words  “ without  a fiat,”  which,  having  regard  to  the  liability  of 
all  corporate  bodies  to  be  sued  (unless  suit  is  expressly  barred  or 
limited)  would  otherwise  have  been  completely  meaningless. 

Counsel  for  the  defendants  argued  that  the  defendant  company 
by  reason  of  the  nature  of  its  constitution  was  in  essence  the 
Crown  itself,  and  that  but  for  the  permission  to  sue  without  a 
fiat,  no  action  whatever  could  have  been  brought  against  it  without 
first  obtaining  a fiat.  With  this  contention  I am  unable  to  agree. 

It  is  not  necessary  here  to  consider  what  liabilities  the  defendant 
company  might  incur,  either  in  tort  or  for  breach  of  contract,  if 
there  was  no  liability  to  suit  imposed  by  statute.  The  defendant 
company  would  then,  though  incorporated,  be  a mere  department 
of  Government,  and  as  such  perhaps  subject  to  no  greater  liability 
than  a Minister  or  other  servant  of  the  Crown  for  acts  done  in  the 
performance  of  his  duties,  liable  personally  in  some  cases  for  torts 
actually  committed  by  him,  but  not  liable  in  damages  for  breaches 
of  contract  made  on  behalf  of  the  Crown.  The  exact  position  of 
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incorporated  bodies  and  other  bodies  charged  with  the  duty  of 
administering  some  branch  of  the  public  business  is  not  altogether 
settled,  and  some  of  the  authorities  are  conflicting.  See  Robert- 
son^ Civil  Proceedings  by  and  against  the  Crown,  pp.  80-82.  But, 
whatever  doubt  may  exist  in  those  cases  where  no  statutory  right 
to  sue  is  given,  the  cases  referred  to  in  Robertson  makes  it  clear 
that  a body  incorporated  to  carry  on  a department  of  Government 
is  a distinct  corporate  entity  like  any  other  corporation  and  is 
subject  to  the  same  obligations  and  liabilities  in  the  performance 
of  its  duties  and  entitled  to  the  same  protection  as  an  individual 
occupying  a similar  position. 

Having  regard  to  what  I have  said  as  to  the  status  of  the 
defendant  company  in  respect  of  its  undertaking,  both  in  the 
management  of  those  lines  of  railway  which  are  wholly  vested  in 
it  (which  include  the  former  Grand  Trunk  Railway  system)  and 
in  the  management  of  the  Canadian  Government  railway  lines 
which  are  still  vested  in  the  Crown,  it  will  be  apparent  that  the 
provisions  of  sec.  15  of  the  incorporating  Act,  together  with  the 
provisions  of  sec.  30  (a)  of  the  Interpretation  Act,  are  intended 
to  subject  the  defendant  company  to  the  same  liabilities'  as  would 
be  imposed  upon  any  other  railway  company  or  upon  the  Crown, 
as  the  case  might  be,  resulting  from  the  operation  of  the  lines  of 
railway  belonging  or  entrusted  to  it. 

But  it  is  argued  on  behalf  of  the  defendant  company  that  the 
provision  that  “ actions,  suits  or  other  proceedings  by  or  against 
the  company  . . . may  be  heard  by  any  Judge  or  Judges  of  any 
Court  of  competent  jurisdiction  in  Canada/5  excludes  the  right  of 
trial  by  jury,  because  of  the  use  of  the  words  “ Judge  or  Judges  ” 
alone.  If  this  argument  is  to  prevail,  then  it  means  that  the 
J udges  throughout  Canada  by  whom  all  such  actions  may  be  heard 
are  personce  designates,  because  the  power  to  hear  actions  is  con- 
ferred upon  them  and  not  upon  the  Courts.  Can  Parliament  really 
have  intended  this?  Unless  the  language  of  the  section  is  so 
explicit  as  to  lead  to  no  other  conclusion,  it  is  impossible  to  believe 
that  it  was  intended  to  oust  the  jurisdiction  of  the  established 
Courts  in  all  the  Provinces  of  Canada  and  to  resort  to  trial  by 
designated  persons,  a method  always  unsatisfactory  and  hampered 
by  many  difficulties,  not  only  as  to  procedure,  but  in  the  enforce- 
ment or  execution  of  the,  judgment  or  decision.  If  this  was  the 
intention  of  Parliament,  it  might  well  be  questioned  whether  the 
section  goes  far  enough,  because,  while  it  speaks  of  Court  of  “ com- 
petent jurisdiction,”  the  section  does  not  confer  upon  the  desig- 
nated persons,  that  is,  the  Judges,  the  jurisdiction  of  the  Courts 
of  which  they  are  members,  unless  the  same  jurisdiction  is  to  be 
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implied  from  the  right  to  hear  the  actions.  Bnt  the  section  makes 
no  provision  for  enforcing  any  judgment  or  decision  of  the  Judge, 
though  that  difficulty  might  he  overcome  in  those  Provinces  which 
have  general  legislation  enabling  such  a judgment  or  decision  to 
be  made  a rule  of  Court.  In  my  opinion,  the  section  was  not  in- 
tended to  confer  special  powers  or  jurisdiction  upon  the  Judges 
as  such,  but  upon  the  Courts. 

There  still  remains  to  be  dealt  with  the  contention  urged  on 
behalf  of  the  defendant  company  that,  while  actions  against  the 
company  may  be  brought  before  the  Court,  the  express  provision 
that  they  be  heard  by  a Judge  excludes  the  right  to  a trial  by  a 
jury.  Reading  the  section  as  a whole,  and  having  regard  to  the 
use  of  the  expression  “ Court  of  competent  jurisdiction  ” through- 
out the  section,  I am  unable  to  believe  that  Parliament  intended  to 
interfere  with  the  constitution  of  thei  Provincial  Courts  or  with 
the  ordinary  procedure  for  the  trial  of  actions  therein,  merely  by 
the  use  of  the  words  “ any  J udge  or  J udges.”  Had  it  been  intended 
to  attempt  to  deprive  the  litigants  of  their  right  to  a trial  by  jury, 
Parliament  would  have  used  distinct  and  positive  language  to  that 
end,  and  I do  no  think  that  any  such  positive  and  drastic  effect 
can  be  given  to  the  section  merely  as  a matter  of  inference. 

Having  come  to  this  conclusion,  it  seems  unnecessary  for  me 
to  deal  with  the  question  as  to  the  power  of  the  Canadian  Parlia- 
ment to  interfere  with  the  constitution  of  Provincial  Courts  or  the 
procedure  therein.  It  may  perhaps  be  within  the  competence  of 
Parliament,  as  a condition  to  the  right  to  recover  damages  against 
a railway  company  incorporated  under  the  federal  power,  to  limit 
the  method  of  recovery  by  excluding  the  right  to  a jury.  See 
Grand  Trunk  Railway  Co.  v.  Attorney-General  for  Canada , [1907] 
A.C.  65.  And  Parliament  has  undoubtedly  purported  to  regulate 
procedure  in  Provincial  Courts  under  its  bankruptcy  jurisdiction, 
by  the  present  Bankruptcy  Act  and  the  Rules  passed  thereunder. 
But  I prefer  not  to  deal  with  what  is  a subject  of  some  difficulty 
until  the  occasion  arises. 

I think  it  well  to  add  that,  as,  in  my  judgment,  sec.  15  of  the 
incorporating  Act  does  not  replace  sec.  30(a)  of  the  Interpretation 
Act,  but  is  intended,  as  I have  pointed  out,  to  cover  other  matters 
as  well,  the  provisions  of  sec  30(a),  by  subjecting  the  defendant 
company  to  liability  to  be  sued,  would  confer  upon  Provincial 
Courts,  including  juries,  as  part  of  their  constitution,  complete 
jurisdiction  in  all  actions  against  the  company  arising  from  its 
operation  of  those  railway  lines  completely  vested  in  it. 

The  question  involved  here  has  been  recently  before  the  Appeal 
Division  of  the  Supreme  Court  of  New  Brunswick  in  an  action 
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arising  out  of  an  accident  on  the  Transcontinental  railway,;  which 
is  a Government  railway,  and'  the  judgment  of  that  Court,  read 
by  the  Chief  Justice  of  New  Brunswick,  is  to  the  effect  that  the 
plaintiff  is  entitled  to  a trial  by  jury,  even  when  the  injury  arose 
upon  a Government  railway : Michaud  v.  Canadian  National  Rail- 
way Co.,  [1924]  3 D.L.R.  1.  This  decision  I am  glad  to  follow: 
its  reasoning  applies  a fortiori  to  the  present  case,  where  the  injury 
was  sustained  upon  a former  Grand  Trunk  Railway  line,  now 
vested  in  the  defendant  company. 

The  motion  to  strike  out  the  jury  notice  will  therefore  be  dis- 
missed with  costs.  The  defendant  company  ought  also  to  pay 
the  costs  of  the  Attorney-General  for  Ontario,  whose  intervention, 
while  arising  from  an  objection  taken  by  the  plaintiff,  was  never- 
theless a necessary  and  proper  consequence  of  the  motion  launched 
by  the  defendants. 

The  defendants  moved  under  Rule  50?  for  leave  to  appeal 
from  the  order  of  Orde,  J. 

The  motion  was  heard  by  Ferguson',  J.A.,  in  Chambers. 

Laidlaw,  for  the  defendants. 

Regan , for  the  plaintiff. 

January  16,  1924.  Ferguson,  J.A. : — Application  for  leave 
to  appeal  from  the  order  of  Orde,  J.,  dated  the  28th  December, 
1923,  dismissing  with  costs  an  application  to  strike  out  a jury 
notice.  The  ground  of  the  motion  made  to  Orde,  J.,  and  of  this 
application,  is  that  the  law  requires  actions  against  the  defendant 
company  to  be  tried  without  a jury. 

The  result  turns  on  the  interpretation  or  constitutional  validity 
of  the  Act  incorporating  the  defendant  company,  9 & 10  Geo.  V. 
ch.  13  (Dom.),  and  an  order  in  council  (Dominion)  dated  the  30th 
January,  1923. 

The  Attorney-General  for  the  Dominion  and  the  Attorney- 
General  for  the  Province  were  both  notified  of  the  motion,  but 
did  not  attend. 

The  defendants  are  willing  and  offer  to  submit  to  terms 
requiring  them  to  pay  the  plaintiff’s  costs  in  any  event  of  the 
appeal.  While  such  an  offer  is  calculated  to  and  does  impress  me 
with  the  statement  that  the  reasons  for  judgment  have  not  satisfied 
the  defendants  that  they  have  not  the  rights  they  claim,  and  that 
they  more  than  doubt  the  correctness  of  the  order  appealed  from,, 
yet  Rule  50?  requires  that  leave  should  not  be  granted  unless  I have 
good,  reason  to  doubt  the  correctness  of  the  order. 
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I have  taken  time  to  read  and  consider  the  reasons  for  judg- 
ment of  Mr.  Justice  Orde  and  of  Hazen,  C.J.,  delivering  the 
opinion  of  the  Appeal  Division  of  the  Supreme  Court  of  New 
Brunswick  in  Michaud  v.  Canadian  National  Railway  Co supra, 
also  the  material,  and  am  unable  to  say  that  there  is  good  reason 
to  doubt  the  correctness  of  the  order  of  Mr.  Justice  Orde. 

The  application  will  be  refused  with  costs. 


[IN  BANKRUPTCY.] 

Re  Laurance. 

Bankruptcy — Landlord's  Claim  to  Rank  as  Preferred  Creditor  for  Taxes 
Paid  for  Tenant — Demand — “ Personal  Property  Liable  to  Seizure” — 
Assessment  Act,  sec.  109,  subsec.  11(12  & 13  Geo.  V.  ch.  78,  sec.  24) 
— “ Liability,”  when  Arising. 

The  debtor,  who  was  the  tenant  of  a farm,  made  an  authorised  assign- 
ment on  the  11th  September,  1923;  and  on  the  9th  October,  1923,  the 
trustee  received  a demand  from  the  collector  of  taxes  for  taxes-  upon 
the  land,  school  taxes,  and  statute-labour.  The  landlord  claimed  to 
rank  as  a preferred  creditor  in  respect  of  the  proportion  of  taxes  for 
1923  properly  payable  by  the  debtor  under  his  covenant  in  the  lease 
of  the  farm:  — 

Held,  that,  notwithstanding  the  fact  that  the  collector  could  not  have 
lawfully  seized  the  goods  of  the  debtor  before  the  expiry  of  14  days 
after  the  demand  (subsec.  1 of  sec.  109  of  the  Assessment  Act),  ex- 
cept under  the  special  provisions  of  subsec.  6,  the  goods  were  liable 
to  seizure  for  the  taxes  of  1923;  the  trustee,  having  received  notice 
as  required  by  subsec.  11  (as  enacted  by  sec.  24  of  12  & 13  Geo.  V. 
ch.  78),  would  have  been  obliged,  as  between  the  insolvent  estate 
and  the  municipality,  to  pay  the  taxes  to  the  collector  out  of  the 
moneys  into  which  the  goods  were  converted  upon  sale  by  the  trus- 
tee; and  the  trustee,  having  undertaken  to  pay  the  taxes  in  full  as  a 
preferred  claim  if  the  landlord  should  establish  his  claim  to  a prefer^ 
ence,  must  pay  the  landlord  the  due  proportion  of  the  taxes  for  1923 
properly  payable  by  the  debtor  under  the  terms  of  the  lease. 

The  words  “personal  property  liable  to  seizure  for  taxes  as  hereinbefore 
provided,”  in  subsec.  11,  apply  to  those  goods  which  by  the  terms  of 
the  earlier  subsections  are  not  exempt  from  seizure. 

The  liability  of  the  owner  and  of  the  tenant  and  the  lien  upon  the  land 
for  the  current  year’s  taxes  existed  long  before  the  demand  for 
payment  was  made. 

Motion  by  the  authorised  trustee  of  the  estate  of  Alexander 
Laurance,  an  insolvent  debtor,  under  an  authorised  assignment 
made  on  the  11th  September,  1923,  for  an  order  declaring  that  the 
claim  of  Yorke  McConnell,  the  landlord  of  the  insolvent,  to  rank 
as  a preferred  creditor  in  respect  of  certain  taxes  paid  by  him, 
but  properly  payable  by  the  debtor,  should  be  disallowed  by  the 
trustee. 
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December  1,  1923.  The  motion  was  heard  by  Orde,  J.,  in  the 
Weekly  Court,  London. 

G.  N.  Weehes , for  the  authorised  trustee. 

Yorke  McConnell,  in  person. 

December  31,  1923.  Orde,  J. : — Yorke  McConnell,  who  was 
the  landlord  of  the  insolvent,  claims  to  rank  as  a preferred  creditor 
in  respect  of  certain  taxes  paid  by  him  but  properly  payable  by  the 
insolvent. 

Laurance  was  the  tenant  of  McConnell's  farm,  and  by  his  lease 
had  covenanted  to  pay  the  taxes.  Laurance  assigned  on  the  11th 
September,  1923,  and  on  the  9th  October,  1923,  the  trustee  re- 
ceived a demand  from  the  collector  of  taxes  for  the  Township  of 
North  Dorchester  for  $200.30  for  taxes  upon  the  land,  school 
taxes,  and  statute-labour.  The  trustee  had  already  arranged  to 
hold  an  auction  sale  of  the  insolvent's  chattels  at  the  farm  on  the 
11th  October,  1923.  When  the  sale  was  about  to  take  place  the 
tax  collector  appeared  with  a letter  from  the  landlord  directing 
him  to  seize  the  chattels  for  the  taxes,  and  the  collector  told  the 
trustee  that  he  intended  to  make  the  seizure.  The  trustee  there- 
upon undertook  to  pay  the  taxes  in  full  as  a preferred  claim  if 
the  landlord  would  establish  his  claim  to  a preference.  The  col- 
lector then  desisted,  and  the  sale  proceeded.  The  landlord  now 
claims  to  rank  as  a preferred  creditor  (in  addition  to  his  claim 
for  arrears  of  rent,  etc.)  in  respect  of  the  sum  of  $160,  being  the 
proportion  of  the  taxes  for  the  year  1923  properly  payable  by  the 
insolvent  under  his  covenant  in  the  lease. 

The  landlord  relies  upon  subsec.  11  of  sec.  109  of  the  Assess- 
ment Act,  R.S.O.  1914,  ch.  195,  which,  as  passed  in  1922  by  sec. 
24  of  12  & 13  Geo.  V.  ch.  78,  to  replace  the  subsection  passed 
in  1917  by  sec.  10  of  7 Geo.  V.  ch.  45,  is  as  follows: — 

“ (11)  Where  personal  property  liable  to  seizure  for  taxes 
as  hereinbefore  provided  is  under  seizure  or  attachment  or  has 
been  seized  by  the  sheriff  or  by  a bailiff  of  any  court  or  is  claimed 
by  or  in  possession  of  any  assignee  for  the  benefit  of  creditors  or 
liquidator  or  of  any  trustee  or  authorised  trustee  in  bankruptcy 
or  where  such  property  has  been  converted  into  cash  and  is  un- 
distributed, it  shall  be  sufficient  for  the  tax  collector  to  give  to  the 
sheriff,  bailiff,  assignee,  or  liquidator  or  trustee  or  authorised  trustee 
in  bankruptcy,  notice  of  the  amount  due  for  taxes,  and  in  such 
case  the  sheriff,  bailiff,  assignee  or  liquidator  or  trustee  or  author- 
ised trustee  in  bankruptcy  shall  pay  the  amount  of  the  same  to 
the  collector  in  preference  and  priority  to  any  other  and  all  other 
fees,  charges,  liens  or  claims  whatsoever.” 
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The  trustee  opposes  the  claim  to  a preference  on  the  ground 
that  at  the  date  of  the  auction  sale  the  14  days  which,  under 
subsec.  1 of  sec.  109,  must  elapse  after  the  demand  before  the 
collector  can  levy  by  distress  upon  the  goods,  had  not  yet  expired, 
and  he  argues  that  until  that  time  has  elapsed  the  goods  upon 
which  the  collector  may  levy  by  distress  under  subsec.  1 are  not 
“ liable  to  seizure  " within  the  provisions  of  subsec.  11  and  that 
that  subsection  does  not  apply  to  the  goods  which  the  collector 
threatened  to  seize  on  the  11th  October. 

The  liability  to  pay  taxes  and  the  lien  on  the  land  created 
thereby  do  not  arise  or  come  into  existence  only  when  payment  is 
demanded.  By  virtue  of  sec.  300  of  the  Municipal  Act,  12  & 13 
Geo.  V.  eh.  72,  and  of  sec.  94  of  the  Assessment  Act,  the  liability 
and  lien  for  land  taxes  attach  on  the  1st  day  of  January  of  the 
calendar  year  for  which  the  rates  are  imposed,  unless  otherwise 
provided  by  by-law.  Laurance,  as  the  tenant,  was  assessed,  as  well 
as  the  owner,  for  the  taxes  in  question.  The  fact  that  the  liability 
and  lien  already  existed  before  any  demand  was  made  cannot,  of 
course,  give  the  words  in  subsec.  11  now  under  consideration  a 
meaning  which  they  would  not  otherwise  bear,  but  I think  it  is 
important  not  to  overlook  the  fact  that  the  liability  of  the  owner 
and  of  the  tenant  and  the  lien  upon  the  land  for  the  current  year’s 
taxes  existed  long  before  the  demand  for  payment  was  made. 

The  meaning  which  counsel  for  the  trustee  seeks  to  give  to  the 
word  “liable”  in  subsec.  11  is,  in  my  judgment,  too  narrow.  His 
point  of  view  has  reference  to  the  question  of  time,  as  if  the  Legis- 
lature had  in  mind  a period  of  time  during  which  the  personal 
property  in  question  was  not  liable  to  seizure.  This  altogether 
misses  the  real  significance  of  the  section,  in  my  judgment.  When 
all  the  preceding  subsections  are  examined,  it  will  be  seen  that 
there  are  numerous  classes  of  goods  which,  either  because  of  their 
ownership  or  for  other  reasons,  are  not  subject  to  distress  even 
after  the  time  for  distraining  has  arrived.  The  words  “ personal 
property  liable  to  seizure  for  taxes  as  hereinbefore  provided  ” were 
intended  to  apply  to  those  goods  which  by  the  terms  of  the  earlier 
subsections  were  not  exempt  from  seizure. 

The  word  “ liable  99  is  not  a legal  term,  and  has  no  technical 
meaning.  Its  exact  meaning  may  vary  according  to  the  context. 
The  maker  of  a.  promissory  note,  or  one  who  gives  a mortgage  is 
liable  upon  the  note  or  the  mortgage,  though  it  has  not  matured. 
Liability  is,  I think,  primarily  referable  to  the  existence  of  the 
obligation  and  is  not  to  be  confined  to  the  present  right  to  enforce 
it. 

In  subsec.  11  the  words  “ liable  to  seizure  ” refer  to  the  quality 
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or  character  of  the  goods  as  the  subject  of  seizure,  and  not  merely 
to  any  present  right  to  distrain. 

Reference  was  made  on  the  argument  to  the  judgment  of  my 
brother  Middleton  in  River  dale  Garage  Ltd.  v.  Village  of  Norwich 
(1923),  53  O.L.R.  499.  That  judgment  has  no  bearing  on  the 
question  raised  here. 

My  conclusion  is  that,  notwithstanding  the  fact  that  the  col- 
lector could  not  lawfully  have  seized  the  goods  before  the  expiry 
of  the  14  days,  except  under  the  special  provisions  of  subsec.  6,  the 
goods  were  liable  to  seizure  for  the  taxes  for  1923 ; and  the  trustee, 
having  received  notice  as  required  by  subsec.  11,  would  have  been 
obliged,  as  between  the  insolvent  estate  and  the  municipality,  to 
pay  the  taxes  to  the  collector  out  of  the  moneys  into  which  the 
goods  were  converted  by  the  sale.  That  would  be  his  obligation 
even  if  the  tenant  had  not  covenanted  with  the  owner  to  pay  the 
taxes,  though  in  that  event  the  trustee  would  be  entitled  to  be 
indemnified  by  the  owner. 

The  owner  is  therefore  entitled  to  include  in  his  proof  as  a 
preferred  creditor  his  claim  for 1 the  due  proportion  of  the  taxes 
for  1923  properly  payable  by  the  insolvent  under  the  terms  of  the 
lease.  As  the  claimant  appeared  in  person,  there  will  be  no  costs. 
The  trustee’s  costs  of  the  motion  will  be  payable  out  of  the  estate. 


[ORDE,  J.] 


Re  National  Stadium  Ltd. 

Company — Winding-up — Contributories — Written  Application  -for  Shares 
— Acceptance  and  Allotment — Shares  only  Partly  Paid  for — Fraud 
and  Misrepresentation  by  Agents  Procuring  Subscriptions — Rescis- 
sion— Necessity  for  Repudiation  before  Commencement  of  Wind - 
ing-up — Stipulation  as  to  Time  for  Payment  for  Shares — Liability 
not  Subject  to  Call — Winding-up  Act,  R.S.C.  1906,  ch.  llfJf,  sec.  51 — 
Repudiation  before  Winding-up  not  Followed  by  Action — Interven- 
tion of  Creditors  by  Assignment  under  Bankruptcy  Act — Non- 
fulfilment  of  Condition  as  to  Site — Collateral  Obligation. 

Persons  whom  the  liquidator,  in  the  winding-up,  under  the  Dominion 
Winding-up  Act,  of  a company,  formed  for  the  purpose,  inter  alia,  of 
erecting  a building,  sought  to  make  contributories  for  the  sums  due 
upon  shares  only  partly  paid  for,  signed  applications  for  shares;  the 
applications  were  considered  at  a meeting  of  the  directors,  and  the 
shares  were  in  each  case  allotted,  notice  of  allotment  was  given,  and 
the  name  of  each  subscriber  was  entered  on  the  share-register.  There 
was  fraud  and  misrepresentation  on  the  part  of  the  agents  who  pro- 
cured the  subscriptions  for  shares,  but  except  in  one  case  (W.’s)  the 
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subscribers  did  not  become  aware  that  the  facts  had  been  misrepre- 
sented to  them  until  after  the  winding-up  had  been  commenced:  — 

Held,  that  one  who  contends  that  his  subscription  for  shares  ought  to 
be  rescinded,  because  it  was  induced  by  fraud,  must  effectually  repu- 
diate before  the  winding-up  proceedings  have  commenced  and  the 
rights  of  creditors  have  intervened. 

Oakes  v.  Turquand  (1867),  L.R.  2 H.L.  325,  Tennent  v.  City  of  Glasgow 
Bank  (1879),  9 App.  Cas.  615,  and  Trusts  and  Guarantee  Co.  v.  Smith 
(1923),  54  O.L.R.  144,  followed. 

(2)  M.  added  at  the  foot  of  his  application  the  words,  “This  subscrip- 
tion is  given  with  the  understanding  that  I am  to  be  called  upon  for 
the  balance  of  the  money  due  when  building  operations  commence:” — 

Held,  that  this  stipulation  had  nothing  to  do  with  his  becoming  a 
shareholder;  and  the  failure  of  the  company  to  commence  building 
operations  did  not  entitle  him  to  rescind  his  contract. 

(3)  M.  contended  that,  as  his  subscription  was  a special  one  under 
which  his  liability  to  pay  the  balance  due  was  fixed  by  the  terms  of 
the  contract,  he  was  not  a shareholder  whose  liability  to  pay  depended 
upon  call,  and  so  could  not  be  placed  on  the  list  of  contributories: — 

Held,  that  there  is  nothing  in  sec.  51  nor  in  any  of  the  cognate  sections 
of  the  Winding-up  Act  to  justify  the  suggestion  that  in  settling  the 
list  of  contributories  regard  is  to  be  had  only  to  those  shareholders 
whose  liability  is  subject  to  call;  to  restrict  the  liquidator  to  a right 
of  action  for  the  balance  due  upon  the  subscription  agreement  might 
enable  M.  to  raise  a defence  under  the  special  stipulation  as  to  the 
building  operations,  and  thereby  to  defeat  the  whole  purpose  of  the 
Companies  Act  by  placing  a holder  of  unpaid  shares  on  the  same 
footing  as  any  other  debtor  to  the  company;  and  this  contention 
should  not  prevail. 

Re  Port  Arthur  Waggon  Co.  Ltd.,  Tudhope's  Case  (1919-20),  45  O.L.R. 
260,  47  O.L.R.  565,  explained  and  distinguished. 

(4)  W.  in  1921  unequivocally  repudiated  his  subscription  on  the  ground 
of  fraud,  but  he  brought  no  action  until  after  the  company  had  made 
an  assignment  under  the  Bankruptcy  Act,  in  January,  1922.  He  then 
applied  to  the  Registrar  in  Bankruptcy  for  leave  to  bring  an  action. 
The  application  was  refused,  but  without  dealing  with  the  merits  of 
W.’s  claim:  — 

Held,  that  the  repudiating  shareholder  must  not  only  repudiate,  but 
also  get  his  name  removed,  or  commence  proceedings  to  have  it  re- 
moved, before  the  winding-up. 

In  re  Scottish  Petroleum  Co.  (1883),  23  Ch.  D.  413,  437,  followed. 

Re  Western  Canada  Fire  Insurance  Co.  (1915),  22  D.L.R.  19,  not  fol- 
lowed. 

The  rights  of  the  creditors  became  fixed  when  the  assignment  in  bank- 
ruptcy was  made,  and  the  rules  applicable  upon  a winding-up  then 
became  effective. 

Trusts  and  Guarantee  Co.  v.  Smith,  supra,  followed. 

(5)  W.  also  relied,  as  entitling  him  to  rescission,  upon  the  non-fulfil- 
ment of  a condition  that  the  building  should  be  erected  upon  a cer- 
tain site:  — 

Held,  that  the  agreement  constituted  W.  a shareholder  in  prwsenti,  and 
that  the  condition  should  be  treated  merely  as  a collateral  obligation 
on  the  part  of  the  company. 


Appeals  by  Samuel  McBride  and  others  from  an  order  or  report 
of  the  Master  of  the  Supreme  Court  of  Ontario,  in  the  course  of  a 
reference  for  the  winding-up  of  the  company,  whereby  the  names 
of  the  appellants  were  placed  on  the  list  of  contributories. 
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October  11,  1923.  The  appeals  were  heard  by  Orde,  J.,  in  the 
Weekly  Court,  Toronto. 

Harcourt  Ferguson,  K.C.,  for  the  appellant  McBride. 

G.  W.  Adams,  for  the  other  appellants. 

D.  J.  NicTcle,  for  the  liquidator. 
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January  9,  1924.  Orde,  J. : — The  Master’s  report  was  filed 
during  the  long  vacation,  and  because  of  some  misunderstanding 
as  to  the  date  when  the  time  for  giving  notice  of  appeal  therefrom 
began  to  run,  owing  to  this  'Court’s  sittings  not  commencing  until 
some  time  after  the  1st  September,  the  time  for  appealing  was 
allowed  to  elapse.  The  appellants  have  applied  specially  for  an 
extension  of  the  time  and  for  the  hearing  of  their  appeal.  The 
application  for  an  extension  was  not  very  strenuously  opposed,  and 
I think,  in  the  circumstances,  ought  to  be  granted. 

One  of  the  defences  raised  in  each  case  was  that  the  subscrip- 
tion for  shares  had  been  induced  by  the  fraud  and  misrepresenta- 
tion of  the  agents  who  procured  the  subscriptions.  It  was  admitted 
by  counsel  for  all  those  sought  to  be  made  contributories,  and  for 
the  liquidator,  that  each  had  signed  an  application  for  shares, 
that  the  applications  were  duly  considered  at  a meeting  of  the 
directors,  that  the  shares  were  in  each  case  allotted,  that  notice  of 
allotment  was  given,  and  that  the  name  of  each  subscriber  was 
entered  in  the  share-register.  Counsel  for  the  liquidator  also 
admitted  that  there  was  fraud  and  misrepresentation  on  the  part 
of  the  agents  who  procured  the  subscriptions  for  shares.  It  was 
further  admitted  that,  except  in  the  case  of  Williams,  the  subscrib- 
ers did  not  become  aware  of  the  non-existence  of  the  alleged  facts 
upon  which  they  were  induced  to  subscribe  until  after  the  winding- 
up  had  commenced. 

All  subscriptions  were  made  upon  a printed  form,  as  follows : — 

“ Application  for  stock  of  the  National  Stadium  Limited. 

“ To  the  National  Stadium  Limited,  Toronto: — 

“ I hereby  apply  to  the  directors  of  the  National  Stadium 
Limited  for  the  allotment  or  transfer  to  me  of  shares 

of  the  capital  stock  of  the  National  Stadium  Limited,  of  the  par 
value  of  $10  each  and  at  the  price  of  $10  per  share. 

“And  I hereby  agree  with  the  National  Stadium  Limited  to 
accept  the  shares  now  applied  for  or  any  lesser  number  that  may 
be  allotted  or  transferred  to  me.  And  I herewith  remit  the  sum 
of  $10  per  share  in  full  payment  thereof. 

“ I hereby  make  and  appoint  Geo.  W.  Hunt,  of  the  city  of 
Toronto,  my  true  and  lawful  attorney  to  sign  and  subscribe  my 
name  to  the  subscriber’s  agreement  in  the  stock-books  of  the  said 
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company,  and  to  accept  such  shares  as  may  be  allotted  or  trans- 
ferred to  me  and  to  register  me  as  the  holder  of  such  shares. 

"And  I hereby  acknowledge  receipt  of  a copy  of  the  prospectus 
of  said  company. 

" As  witness  my  hand  and  seal  at  this  day  of 

1920. 

" Signature 

"Name  in  full 

" Occupation  

" Address 


" All  cheques,  drafts,  money  orders  to  be  made  payable  to  the 
order  of  the  National  Stadium  Limited.” 

It  will  be  observed  that,  according  to  the  form,  it  was  intended 
that  each  subscriber  should  remit  the  full  amount  of  $10  per  share 
with  his  subscription,  thereby  paying  for  the  shares  in  full  if  they 
were  allotted  to  him.  But,  so  far  as  the  appellants  are  concerned, 
only  a part  payment  was  made  in  each  case. 

McBride's  Case. 

McBride  subscribed  for  100  shares  and  paid  $100  on  account. 
He  added  at  the  foot  of  his  subscription  the  following  words: 
" This  subscription  is  given  with  the  understanding  that  I am  to 
be  called  upon  for  the  balance  of  the  money  due  when  building 
operations  commence.”  In  the  company’s  letter  acknowledging  the 
subscription  and  cheque  for  $100,  McBride  was  notified  that  the 
100  shares  had  been  allotted  to  him  by  the  directors.  The  letter 
also  stated : " We  note  that  the  balance  of  $900  is  payable  when 
building  operations  commence.”  Building  operations  never  com- 
menced, and  McBride  takes  the  further  objection  that  his  subscrip- 
tion was  conditional,  and,  the  condition  not  having  been  fulfilled, 
he  is  not  liable. 

McBride’s  contention  that  he  is  entitled  to  rescind  on  the 
ground  of  fraud  may  be  disposed  of  in  a few  words.  Ever  since 
the  judgment  of  the  House  of  Lords  in  Oakes  v.  Turquand  (1867), 
L.R.  2 H.L.  325,  the  law  has  been  that  one  who  alleges  that  his 
subscription  for  shares  ought  to  be  rescinded,  because  it  was 
induced  by  fraud,  must  effectually  repudiate  before  the  winding-up 
proceedings  have  commenced  and  the  rights  of  the  creditors  have 
intervened.  As  stated  by  Lord  Cairns  in  Tennent  v.  City  of  Glas- 
gow Bank  (1879),  4 App.  Cas.  615,  at  p.  621,  " The  case  of  Oakes 
v.  Turquand  in  this  House  has  established  that  it  is  too  late,  after 
winding-up  has  commenced,  to  rescind  a contract  for  shares  on 
the  ground  of  fraud.”  See  also  Trusts  and  Guarantee  Co.  v. 
Smith  (1923),  54  O.L.R.  144. 
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The  question  whether  mere  notice  of  repudiation,  before  wind- 
ing-up has  commenced,  without  further  steps  to  rescind,  which 
is  raised  in  Williams’s  case,  does  not  arise  in  McBride’s  case. 

As  to  the  effect  of  the  stipulation  that  McBride  was  not  to  be 
■called  upon  for  the  balance  of  his  subscription  until  building 
operations  commenced,  unless  it  be  established  that  the  stipula- 
tion was  a condition  precedent  to  his  becoming  a shareholder  at 
all,  it  cannot  affect  his  status  and  liability  as  a member  and  share- 
holder of  the  company.  The  stipulation  has  nothing  to  do  with 
his  becoming  a shareholder : it  is  intended  merely  to  postpone  the 
company’s  right  to  call  upon  him  for  payment  of  " the  balance  of 
the  money  due.”  His  obligation  as  a shareholder  is  expressly 
recognised.  Failure  of  the  company  to  commence  building  opera- 
tions might  not  have  entitled  him  to  rescind  his  contract  even 
before  the  winding-up,  though  he  might  then  have  successfully 
resisted  a demand  or  call  for  further  payments.  But  when  wind- 
ing-up commences  the  situation  is  completely  altered.  The  sub- 
scriber’s status  as  a shareholder  and  his  corresponding  obligation 
through  the  medium  of  the  winding-up  proceedings  to  the  creditors 
become  fixed.  If  there  has  been  a failure  by  the  company  to  per- 
form some  term  of  the  contract — not  a condition  precedent  to  the 
subscriber’s  becoming  a shareholder  at  all — then  it  is  possible  that 
the  subscriber  may  be  able  to  prove  in  the  winding-up  proceedings 
for  damages  for  such  breach,  but  he  cannot  rid  himself  of  his 
membership  in  the  company  as  a shareholder.  McBride’s  appeal 
upon  this  ground  also  fails. 

McBride  raises  a further  objection.  Relying  upon  the  judg- 
ment in  Re  Port  Arthur  Waggon  Co.  Ltd.,  Tudhope’s  Case  (1919- 
20),  45  O.L.R.  260,  47  O.L.R.  565,  he  says  that,  as  his  subscription 
was  a special  one  under  which  his  liability  to  pay  the  balance 
due  was  fixed  by  the  terms  of  the  contract  (whether  regarded  as 
an  immediate  liability  according  to  the  printed  form,  or  as  depend- 
ent upon  the  special  stipulation  as  to  building  operations  being 
commenced),  he  is  not  a shareholder  whose  liability  to  pqy  depends 
upon  call,  and  so  cannot  be  placed  on  the  list  of  contributories. 
In  Tudhope’s  Case , Middleton,  J.,  and  the  Appellate  Division  held 
that,  as  Tudhope  by  his  subscription  agreed  to  pay  for  his  shares 
in  full  by  monthly  instalments,  his  liability  to  pay  rested  upon 
the  terms  of  his  contract,  and  that  he  was  not,  therefore,  subject 
to  "call.”  But  what  was  sought  by  the  liquidator  in  that  case 
was  to  hold  Tudhope  liable  after  he  had  transferred  his  shares 
with  the  approval  of  the  directors,  and  there  had  been  a complete 
novation  of  the  contract.  The  ground  there  taken  by  the  liquidator 
was  that  the  transfer  came  within  the  provision  of  the  Dominion 
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Companies  Act  which  enacts  that  “no  shares  shall  be  transferred 
until  all  previous  calls  thereon  are  fully  paid  in.”  The  Court 
held  that  there  had  been  no  “ call  ” upon  Tudhope  within  the 
meaning  of  that  prohibition,  and  that  there  was  nothing  to  prevent 
Turhope,  with  the  directors’  approval,  from  transferring  his  un- 
paid shares  to  another  and  from  being  released  by  the  company 
from  all  liability  thereon.  That  conclusion  having  been  reached, 
there  could  be  no  ground  whatever  for  treating  Tudhope  as  a 
shareholder  or  for  putting  him  on  the  list  of  contributories.  I 
understand  the  statement  of  my  brother  Riddell,  at  p.  571  of 
47  O.L.R.,  that  “ Tudhope  does  not  and  cannot  owe  on  any  calls, 
but  his  liability  is  a debt  only,  and  therefore  he  cannot  be  placed 
on  the  list  of  contributories,”  to  refer  to  the  particular  circum- 
stances of  that  case,  and  not  to  be  a sweeping  ruling  that  when 
a subscriber  for  shares  agrees  to  pay  for  his  shares  in  full  or  by 
instalments  (thereby  rendering  a call  in  his  case  unnecessary),  and 
he  is  still  a shareholder  when  the  winding-up  commences,  he  can- 
not be  placed  on  the  list  of  contributories.  If  Tudhope’ s Case  goes 
that  length,  then  it  gives  to  sec.  51  of  the  Winding-up  Act,  R.S.C. 
1906,  eh.  144,  a restricted  meaning  wholly  inconsistent  with  its 
language.  That  section  says  that  “ every  shareholder  . . . of  a 
company  . . . shall  be  liable  to  contribute  the  amount  unpaid  on 
his  shares  of  the  capital.”  There  is  nothing  in  this  section  nor  in 
any  of  the  cognate  sections  of  the  Winding-up  Act  to  justify  the 
suggestion  that  in  settling  the  list  of  contributories  regard  is  to 
be  had  only  to  those  shareholders  whose  liability  is  subject  to 
call.  The  list  of  contributories  is  designed  to  include  all  those 
who,  as  shareholders  or  members  of  the  company  (in  other  words, 
as  partners  in  the  undertaking),  have  not  paid  for  their  shares  in 
full,  and  to  whom  the  creditors  may  look  for  payment,  or,  in  some 
cases,  fully  paid-up  shareholders  may  look  for  contribution. 

To  restrict  the  liquidator  merely  to  a right  of  action  for  the 
balance  due  upon  the  subscription  agreement  might  enable  Mc- 
Bride to  raise  a defence  under  the  special  stipulation  as  to  the 
commencement  of  building  operations,  and  thereby  to  defeat  the 
whole  purpose  of  the  Companies  Act  by  placing  a holder  of  unpaid 
shares  on  the  same  footing  as  any  other  debtor  to  the  company. 

McBride’s  appeal  must  be  dismissed  with  costs. 


Williams's  Case. 

This  case  differs  from  McBride’s  and  the  others  in  one  respect. 
The  Master  finds  that  Williams  subscribed  upon  the  strength  of 
certain  fraudulent  misstatements  made  on  behalf  of  the  company 
which  entitled  him  to  repudiate  his  subscription;  that  he  became 
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aware  of  the  fraud  some  time  later;  and  that  he  thereupon  un- 
equivocally repudiated  by  letter  on  the  28th  April,  1921.  This 
was  followed  by  a protracted  correspondence  as  to  a settlement, 
during  which  Williams  never  abandoned  his  stand  that  he  was 
entitled  to  repudiate.  He  did  not,  however,  commence  any  action 
until  after  the  company  had  made  an  assignment  under  the  Bank- 
ruptcy Act  in  January,  1922.  He  then  applied  to  the  Registrar 
in  Bankruptcy  for  leave  to  bring  an  action.  The  application  was 
refused,  but  without  in  any  way  dealing  with  the  merits  of  Wil- 
liams's claim. 

Counsel  for  Williams  relies  on  the  judgment  of  the  Supreme 
Court  of  Alberta  in  Re  Western  Canada  Fire  Insurance  Co.  (1915), 
22  D.L.R.  19,  where  it  was  held  that  if  notice  of  repudiation  i3 
given  by  the  subscriber  prior  to  the  commencement  of  the  winding- 
up  the  repudiation  is  complete,  and  that  failure  to  follow  up  his 
notice  by  bringing  an  action  to  rescind  before  the  winding-up 
commences  does  not  disentitle  him  to  enforce  his  right  to  rescind 
against  the  liquidator  and  the  creditors.  This  judgment  is  based 
upon  some  rather  broad  expressions  of  Lord  Hatherley  in  Reese 
River  Silver  Mining  Co.  v.  Smith  (1869),  L.R.  4 H.L.  64,  and 
upon  the  argument  of  Mr.  Haldane  (afterwards  Lord  Chancellor) 
as  counsel  in  In  re  Scottish  Petroleum  Co.  (1883),  23  Ch.  D.  413, 
430,  an  argument  which  was  not  adopted  by  the  Court  in  that  case. 

The  learned  Master  has  declined  to  follow  this  Alberta  judg- 
ment, and  I think  rightly.  The  rule  laid  down  by  Lindley,  L.J., 
in  the  Scottish  Petroleum  case,  at  p.  437,  is  the  one  which,  in  my 
judgment,  should  be  followed,  namely,  “ that  the  repudiating  share- 
holder must  not  only  repudiate,  but  also  get  his  name  removed,  or 
commence  proceedings  to  have  it  removed,  before  the  winding-up." 
Here  the  rights  of  the  creditors  became  fixed  when  the  assignment 
in  bankruptcy  took  place.  The  rules  applicable  upon  a winding-up 
then  became  effective:  Trusts  and  Guarantee  Co.  v.  Smith,  supra. 

Among  the  admissions  made  before  the  Master  this  appears: 
“ In  regard  to  Nesbitt  and  Williams,  a condition  precedent  that  the 
Stadium  should  be  built  on  the  Christie  street  site."  Williams  relies 
on  this  as  entitling  him  to  rescission,  the  condition  never  having 
been  complied  with.  It  was  said  by  counsel  for  the  liquidator  on 
the  argument  before  me  that  the  word  “precedent"  was  not  intended, 
and  was  either  uttered  inadvertently  or  was  interpolated  uninten- 
tionally by  the  stenographer.  I can  readily  believe  this.  It  is 
impossible  to  understand  how  the  liquidator  could  have  made  such 
an  admission.  And  the  learned  Master  appears  to  have  so  regarded 
it,  for  he  holds  that  the  agreement  constituted  Williams  a share- 
holder in  prcesenti  within  the  meaning  of  Ellington  s case  (1867), 

14 — 55  o.l.r. 
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L.R.  2 Ch.  511.  Williams  paid  instalments  on  account  of  his  sub- 
scription after  the  allotment  of  his  shares  to  him.  He  did  not 
himself  treat  the  condition  as  a condition  precedent,  but  as  a col- 
lateral obligation  on  the  part  of  the  company. 

I think  the  Master  was  right  and  that  Williams’s  appeal  must 
be  dismissed  with  costs. 


Cases  of  the  Toronto  and  District  Football  Association  et  al. 

These  cases  stand  or  fall  with  the  others  above  mentioned. 
Their  appeals  will  also  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

/ 

[IN  BANKRUPTCY.] 

Rb  Freedman. 

Bankruptcy — Petition  by  Wife  of  Debtor  for  Receiving  Order — Unpaid 
Judgment  for  Alimony — Ceasing  to  “Meet  Liabilities  Generally  as 
they  Become  Due ” — No  Liability  Shewn  other  than  that  to  Wife — 
Bankruptcy  Act,  sec.  3(j),  Amended  by  13  d 11^  Geo.  V.  ch.  31,  sec.  3 
— Available  Acts  of  Bankruptcy— Return  of  Nulla  Bona  to  Execu- 
tion Made  more  than  six  Months  before  Presentation  of  Petition — 
Sec.  li(S)  of  Act — Foundation  for  Adjudication  of  Bankruptcy — 
Alimony  Decree — Relationship  of  Debtor  and  Creditor — “Debts” 
and  “ Liabilities ” — Sec.  of  Act. 

Upon  a petition  by  a woman  for  a receiving  order  against  her  husband, 
her  claim  as  a creditor  being  based  upon  a failure  to  pay  alimony 
payable  from  time  to  time  under  orders  of  the  Court,  it  was  held, 
by  Fisher,  J.,  Judge  in  Bankruptcy,  that  the  series  of  defaults  came 
within  the  meaning  of  the  words  of  sec.  3 O')  of  the  Bankruptcy  Act, 
as  amended  in  1923  by  13  & 14  Geo.  V.  ch.  31,  sec.  3,  “ if  he  ceases 
to  meet  his  liabilities  generally  as  they  become  due,”  although  there 
was  no  evidence  that  the  debtor  had  any  unpaid  creditors  other  than 
his  wife;  and  that  a receiving  order  should  be  made. 

Semble,  per  Fisher,  J.,  that  the  sheriff’s  return  of  nulla  bona  to  an 
execution,  issued  upon  a judgment  against  the  debtor  for  arrears  of 
alimony,  was  an  “act  of  bankruptcy;”  but,  as  it  occurred  more  than 
six  months  before  the  presentation  of  the  petition,  it  was  not  avail- 
able for  the  purposes  of  the  petition:  sec.  4(3)  of  the  Act. 

Held,  reversing  the  order  of  Fisher,  J.,  upon  another  ground,  that  the 
order  or  judgment  for  alimony  did  not  create  between  the  parties 
the  relationship  of  debtor  and  creditor,  nor  create  debts  and  liabili- 
ties within  the  meaning  of  sec.  44  of  the  Act. 

The  meaning  of  the  words  “debts”  and  “liabilities”  in  the  Canadian 
Bankruptcy  Act  is  the  same  as  in  the  English  Bankruptcy  Act,  and 
the  English  authorities  are  applicable. 

Review  of  the  authorities. 

Kerr  v.  Kerr,  [1897]  2 Q.  B.  439,  specially  referred  to. 
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Application  by  the  wife  of  John  H.  Freedman  for  a receiving 
order  against  him. 

January  10,  1924.  The  application  was  heard  by  Fisher,  J., 
in  Chambers. 

J.  P.  Walsh,  for  the  petitioner. 

A.  R.  Cochrane,  for  the  debtor. 

January  12.  Fisiier,  J. : — An  action  for  alimony  was  com- 
menced against  the  debtor  in  the  Supreme  Court  of  Ontario,  and 
on  the  20th  July,  1922,  an  order  for  interim  alimony  was  granted; 
subsequently  an  order  for  disbursements  was  also  made. 

The  debtor  does  not  deny  that  there  was  due  for  arrears  of 
alimony  and  for  disbursements  under  the  orders  of  the  Court,  at 
the  time  the  petition  was  presented,  $2,070.  Judgment  was  ob- 
tained by  the  petitioner  against  the  debtor  for  $460  for  arrears 
of  alimony,  and  an  execution  was,  on  the  15th  September,  1922, 
placed  in  the  hands  of  the  Sheriff  of  the  City  of  Toronto.  The 
sheriff  made  a return  nulla  bona  on  the  20th  October,  1922.  The 
sheriff’s  certificate  is  dated  the  8th  September,  1923.  The  petition 
was  presented  on  the  19th  November,  1923.  The  debtor  resides 
in  Toronto  and  is  employed  in  Toronto  by  a firm  in  Chicago. 
His  yearly  salary  is  admitted  to  be  $5,000,  and  is  paid  by  the 
Chicago  firm.  The  debtor  has  persistently  refused  to  pay  the  peti- 
tioner as  required  by  the  Court  orders. 

The  debtor  opposes  the  application  on  two  grounds,  namely, 
that  he  has  not  ceased  to  meet  his  liabilities  as  they  generally  be- 
come due,  and  that  one  of  the  acts  of  bankruptcy  upon  which  the 
petition  is  grounded  occurred  more  than  six  months  before  the  pre- 
sentation of  the  petition.  There  is  no  evidence  before  the  Court 
that  the  debtor  has  any  other  unpaid  creditors. 

The  first  question  for  determination  is:  what  is  meant  by 
the  language  used  in  sec.  3 (/)  of  the  Bankruptcy  Act,  as  amended 
in  1923  by  13  & 14  Geo.  V.  ch.  31,  sec.  3,  “ if  he  ceases  to  meet 
his  liabilities  generally  as  they  become  due?” 

Counsel  for  the  debtor  contends  that  the  onus  is  on  the  peti- 
tioner to  shew  that  the  debtor  has  ceased  paying  his  creditors  other 
than  the  petitioner,  and  unless  he  can  do  so  this  petition  must  be 
dismissed.  He  contends  that  there  must  be  other  creditors  of  the 
debtor  and  that  the  debtor  must  be  shewn  to  have  ceased  paying 
them  as  his  liabilities  to  them  became  due. 

In  this  case  there  has  been  a continuing  liability  of  the  debtor 
arising  under  the  orders  of  the  Court  since  the  20th  July,  1922, 
and  continuing  default.  Does  the  default  come  within  the  mean- 
ing of  sec.  3 (/)  ? I think  it  does.  The  intention  of  Parliament, 


207 

1924. 

Re 

Freedman. 


208  ONTARIO  LAW  REPORTS.  [vol. 

as  I read  the  Act,  was  to  make  a series  of  defaults  either  to  one  or 
to  several  creditors  an  act  of  bankruptcy.  There  has  been  a series 
of  defaults  to  the  petitioner.  To  place  any  other  construction  on 
Freedman.  secfi°n  would  debar  a creditor,  say,  a wholesale  merchant,  from 
grounding  a petition  in  bankruptcy  upon  sec.  3 (/)  in  the  case  of 
a debtor  guilty  of  many  successive  defaults  to  him.  I hold  that 
this  objection  must  fail. 

It  seems  to  me  that  the  second  objection  raised  by  the  debtor 
is  well  founded.  The  sheriffs  return,  supra,  was  an  act  occurring 
six  months  prior  to  the  presentation  of  the  petition.  Section  4(3) 
of  the  Act  provides  that  a creditor  shall  not  be  entitled  to  present 
a bankruptcy  petition  against  a debtor  unless  (&)  “ the  act  of 
bankruptcy  on  which  the  petition  is  grounded  has  occurred  within 
six  months  before  the  presentation  of  the  petition.”  This  alleged 
act  of  bankruptcy  was  committed  more  than  six  months  prior  to 
the  presentation  of  the  petition.  See  In  re  England  & Son  (1923), 
3 C.B.R.  812. 

The  debtor  in  this  case,  being  in  receipt  of  a salary  of  $5,000, 
should  be  in  a position  to  pay  the  arrears  of  alimony  and  disburse- 
ments; and,  there  being  no  other  creditors,  I will  give  him  an 
opportunity  to  pay  before  the  issue  of  the  receiving  order.  This 
course  was  adopted  by  Orde,  J.,  in  Re  Maguire  (1921),  51  O.L.R. 
63,  2 C.B.R.  94. 

A receiving  order  is  granted;  Humphrey  Colquhoun  is  ap- 
pointed custodian  upon  giving  $1,500  security;  the  issue  of  the 
order  is  stayed  for  one  week  to  enable  the  debtor  to  pay. 

The  petitioner  is  entitled  to  her  costs. 

John  H.  Freedman  appealed  from  the  order  of  Fisher,  J. 

February  12.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Middleton,  Ferguson,  and  Smith,  JJ.A. 

Cochrane , for  the  appellant. 

Walsh , for  the  petitioner,  respondent. 

April  7.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A. : — Appeal  by  the  debtor  from  the  judgment  of  Fisher,  J., 
whereby  he  adjudged  the  debtor  to  be  a bankrupt  and  appointed 
a custodian  of  his  estate.  The  judgment  appealed  from  was  pro- 
nounced on  a petition  filed  by  the  debtor’s  wife,  and  is  founded 
on  the  debtor’s  failure  to  pay  instalments  of  interim  alimony  as 
they  fell  due.  The  material  parts  of  the  petition  read : — 

“ I,  Isabel  Freedman,  of  the  city  of  Toronto,  in  the  county  of 
York,  married  woman,  hereby  petition  the  Court  that  John  H. 
Freedman,  of  the  said  city  of  Toronto,  in  the  county  of  York,  be 
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adjudged  bankrupt,  and  that  a receiving  order  may  be  made  in  App.  Div. 
respect  of  his  assets,  and  say : — 1924. 

“ 1.  That  the  said  John  H.  Freedman  now  resides  at  the  city 
of  Toronto,  in  the  county  of  York,  within  the  jurisdiction  of  this  Freedman. 

honourable  Court.  Ferguson, 

« 2.  The  said  John  H.  Freedman  is  justly  indebted  to  me  in  J.A. 


the  aggregate  sum  of  $2,070,  being  arrears  of  interim  alimony 
and  disbursements  due  by  him  to  me  under  and  by  virtue  of  the 
order  of  George  M.  Lee,  Esquire,  sitting  under  Rule  760  as  Master 
in  Chambers  of  the  Supreme  Court  of  Ontario,  which  order  is 
dated  Thursday  the  20th  day  of  July,  1923. 

“ 3.  That  I do  not,  nor  does  any  person  on  my  behalf,  hold 
any  security  on  the  said  debtor's  estate  or  any  part  thereof  for  the 
payment  of  the  said  sum. 

“4.  That  the  said  John  H.  Freedman  has,  within  six  months 
before  the  presentation  of  this  petition,  committed  the  following 
acts  of  bankruptcy,  namely: — 

“ (a)  The  said  debtor  is  insolvent  within  the  meaning  of  the 
Bankruptcy  Act. 

“ (b)  The  said  debtor  has  ceased  to  meet  his  liabilities  gener- 
ally as  they  become  due. 

“ (c)  That  the  said  debtor  did  permit  an  execution  to  be 
returned  by  the  Sheriff  of  the  City  of  Toronto  endorsed  to  the 
effect  that  the  sheriff  could  find  no  goods  of  the  said  debtor  whereon 
to  levy  or  to  seize  or  take,  the  said  sheriff  making  a return  of  nulla 
bona. 

“ 5.  That  Humphrey  Colquhoun,  of  the  city  of  Toronto,  in 
the  Province  of  Ontario,  is  a person  qualified  to  act  as  custodian 
in  respect  of  the  estate  of  the  said  debtor,  and  is  acceptable  to  me. 

“ Dated  at  Toronto  this  19th  day  of  November,  1923." 

In  answer  to  the  petition,  the  debtor  by  affidavits  established 
that  the  execution  referred  to  in  the  petition  was  issued  on  a 
judgment  obtained  by  suing  for  the  arrears  of  interim  alimony; 
that  the  said  execution  had  been  returned  nulla  bona  more  than  six 
months  prior  to  the  filing  of  the  petition;  that  the  petitioner  was 
his  sole  creditor ; and  that  her  claim  was  limited  to  her  rights  on 
or  under  an  order  for  interim  alimony. 

[The  reasons  for  judgment  of  Fisher,  J.,  as  above,  were  here 
set  out  by  Ferguson,  J.A.] 

The  grounds  of  appeal  as  stated  in  the  notice  of  appeal  are : — 

“ (1)  That  the  said  judgment  is  against  law. 

“ (2)  That  the  learned  Judge  erred  in  holding  that  the  default 
of  the  debtor  in  not  paying  the  arrears  of  interim  alimony  to  his 
wife,  under  an  order  of  the  Supreme  Court  of  Ontario,  dated  the 
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20th  July  1922,  comes  within  the  meaning  of  sec.  3(;)  of  the 
Bankruptcy  Act,  as  amended  in  1923  by  13  & 14  Geo.  Y.  ch.  31, 
sec.  3 (Dom.),  it  appearing  by  the  evidence  before  the  Court  that 
the  said  wife  was  the  only  creditor  of  the  said  debtor,  and  the 
learned  Judge  should  have  found  that  the  said  default  did  not 
come  within  the  meaning  of  sec.  3 (/)  of  the  Bankruptcy  Act, 
amended  as  aforesaid. 

“ (3)  That  the  petitioner,  being  a secured  creditor,  did  not 
state  in  her  petition  that  she  is  willing  to  give  up  her  security  for 
the  benefit  of  the  creditors  in  the  event  of  the  debtor  being  adjudged 
bankrupt,  or  give  an  estimate  of  the  value  of  her  security,  as  pro- 
vided in  sec.  4,  sub'sec.  4 (a),  of  the  Bankruptcy  Act,  as  amended 
in  1923  by  13  & 14  Geo.  Y.  ch.  31,  sec.  4 (Dom.) 

“ (4)  Such  further  and  other  grounds  as  may  be  urged  by 
counsel  on  the  argument  of  the  said  appeal/5 

Counsel  for  the  appellant  asked  us  to  allow  the  appeal  for  the 
reasons  set  forth  in  paras.  2 and  3 of  the  notice  of  appeal.  These, 
the  Court  was  of  opinion,  were  insufficient,  but  it  reserved  judg- 
ment to  consider  the  following  question  raised  by  the  Court : Does 
the  order  or  judgment  for  alimony  create  between  the  parties  the 
relationship  of  debtor  and  creditor,  or  create  debts  and  liabilities 
within  the  meaning  of  sec.  44*  of  the  Bankruptcy  Act?  In  other 
words,  can  a husband  be  put  into  bankruptcy  by  reason  of  his 
failure  to  meet,  as  they  fall  due,  instalments  of  alimony? 

We  were  not  referred  to  any  authorities  on  the  point  reserved, 
but  I find  it  dealt  with  in  Williams  on  Bankruptcy,  12th  ed.,  p.  144,. 
and  in  Duncan  on  Bankruptcy,  p.  420. 

The  law  of  England  is  stated  by  Williams  in  the  following 
words  (p.  144) : — 

“ Future  payments  of  alimony  to  be  made  by  a husband  under 
order  of  the  Court  are  incapable  of  valuation,  and  do  not  consti- 
tute a provable  debt,  the  husband  remaining  liable  for  them  not- 
withstanding bankruptcy  ( Linton  v.  Linton  (1885),  15  Q.B.D. 

*44.  (1)  Demands  in  the  nature  of  unliquidated  damages  arising 
otherwise  than  by  reason  of  a contract,  promise,  or  breach  of  trust,  shall 
not  be  provable  in  bankruptcy  or  in  proceedings  under  an  authorised 
assignment. 

(2)  Save  as  aforesaid,  all  debts  and  liabilities,  present  and  future, 
to  which  the  debtor  is  subject  at  the  date  of  the  receiving  order  or  the 
making  of  the  authorised  assignment  or  to  which  he  may  become  subject 
before  his  discharge  by  reason  of  any  obligation  incurred  before  the  date 
of  the  receiving  order  or  of  the  making  of  the  authorised  assignment,  shall 
be  deemed  to  be  debts  provable  in  bankruptcy  or  in  proceedings  under  an 
authorised  assignment. 

(3)  The  Court  shall  value,  at  the  time  and  in  the  summary  manner 
prescribed  by  General  Rules,  all  contingent  claims  and  all  such  claims  for 
unliquidated  damages  as  are  authorised  by  this  section,  and  after,  but  not 
before,  such  valuation,  every  such  claim  shall,  for  all  purposes  of  this  Act,, 
be  deemed  a proved  debt  to  the  amount  of  its  valuation,. 
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239)  ; nor  are  arrears  of  alimony  accruing  due  either  before  or 
after  receiving  order  provable  ( Kerr  v.  Kerr,  [1897]  2 Q.B.  439 ; 
In  re  Hawkins,  [1894]  1 Q.B.  25).  But  this  arises  from  the 
nature  of  alimony,  and  these  cases  have  no  application  to  arrears 
under  a separation  deed  ( Victor  v.  Victor , [1912]  1 K.B.  247').” 

I am  of  opinion  that  the  foregoing  statement  is  fully  supported 
by  the  authorities  cited. 

Duncan  on  Bankruptcy  is  a text-book  on  the  Canadian  Bank- 
ruptcy Act,  and  at  p.  420  the  law  is  stated  in  substantially  the 
same  way  as  it  is  stated  in  Williams. 

I have  perused  the  authorities  referred  to  in  Williams  and  in 
Duncan,  also  a number  of  other  cases  dealing  with  the  subject  of 
alimony  and  its  nature,  and  am  of  opinion  that  by  these  authorities 
it  is  established : — 

(1)  That  alimony  as  awarded  in  England,  either  under  the 
Divorce  Act  or  under  the  jurisdiction  formerly  exercised  in  the 
Ecclesiastical  Courts,  is  not  property  and  is  not  assignable.  See 
In  re  Robinson  (1884),  27  Ch.  D.  160.  In  that  case  the  late  Lord 
Justice  Cotton,  at  p.  164,  says: — 

“ Alimony  is  an  allowance  which,  having  regard  to  the  means 
of  the  husband  and  wife,  the  Court  thinks  right  to  be  paid  for  her 
maintenance  from  time  to  time,  and  the  Court  may  alter  it  or  take 
it  away  whenever  it  pleases.  It  is  not  in  the  nature  of  property, 
but  only  money  paid  by  the  order  of  the  Court  from  time  to  time 
to  provide  for  the  maintenance  of  the  wife.  Therefore  it  was  not 
assignable  by  the  wife.” 

And  Lindley,  L.J.,  at  p.  165,  says : — 

“ It  is  not  property  in  its  proper  sense ; it  is  like  an  allowance 
made  by  a husband  to  his  wife  or  a father  to  his  child.” 

(2)  That  the  Court  may  at  any  time  vary  or  rescind  an  ali- 
mony order  or  judgment,  and  that  in  practice  a wife  is  not  allowed 
to  collect  more  than  one  year’s  arrears  of  alimony:  Wilson  v. 
Wilson  (1830),  3 Hagg.  Ecc.  329,  note;  Kerr  v.  Kerr,  [1897] 
2 Q.B.  439,  at  p.  443;  In  re  Stillwell,  Brodrick  v.  Stillwell,  [1916] 
1 Ch.  365,  at  p.  368. 

(3)  That  moneys  due  or  payable  as  alimony,  whether  for  pay- 
ments in  arrear  or  for  payments  accruing  in  the  future,  are  not 
provable  “ debts  and  liabilities  ” within  the  meaning  of  sec.  30  of 
the  English  Bankruptcy  Act:  Kerr  v.  Kerr,  supra ; Linton  v. 
Linton,  supra. 

In  Kerr  v.  Kerr,  Yaughan  Williams,  J.,  delivering  the  judg- 
ment of  the  Court,  said  (pp.  442,  443,  444)  : — 

“ It  was  decided  by  Cave,  J.,  in  Linton  v.  Linton  that  arrears 
of  alimony  accruing  due  after  the  adjudication  were  not  provable 
in  bankruptcy.  . . . 
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App.  Div.  “ It  follows  that  the  only  question  to  be  decided  in  the  present 
1924  case  is  whether  the  decision  in  Linton  v.  Linton  applies  to  arrears 

payable  at  the  date  of  the  receiving  order.  Now  the  considerations 

Freedman  which  led  the  Court  of  Appeal  to  hold  that  there  could  be  no 

proof  for  arrears  which  had  become  due  since  the  receiving  order 

Fe  jg^on’  seem  to  have  been,  that  the  sum  payable  was  not  a lump  sum,  but  a 
payment  to  be  made  monthly  or  weekly;  that  the  sum  was  payable 
out  of  personal  earnings;  that  that  which  would  go  to  the  wife 
would  take  nothing  from  the  creditors;  that  the  payments  could 
not  be  valued  or  have  a capital  value  put  upon  them,  because  they 
might  at  any  time  be  put  an  end  to  by  resumption  of  cohabitation. 
These  considerations,  except  the  last,  all  apply  to  permanent  main- 
tenance under  this  Act.  The  last  consideration,  namely,  the 
impossibility  of  valuation,  also  in  our  judgment  applies,  although 
the  responsibility  is  based  on ' different  facts  in  the  case  of  per- 
manent maintenance  for  a divorced  woman  to  those  on  which  it  is 
based  in  case  of  permanent  alimony  for  a judicially  separated  wife. 
Resumption  of  cohabitation  between  man  and  wife  is  no  longer 
possible  after  divorce.  The  parties  no  longer  stand  in  that  relation, 
but  the  uncertainty  as  to  the  continuance  of  the  obligation  to  make 
the  payment  exists,  and  exists  not  only  as  to  future  payments,  but 
also  as  to  arrears ; for  the  Divorce  Division  can  and  will  wholly  or 
partially  relieve  a husband  from  payment  of  arrears,  if  it  is  just 
to  do  so:  De  Blaquiere  v.  De  Blaquiere  (1830),  3 Hagg.  Ecc.  322, 
162  E.R.  1173;  Prescott  v.  Prescott  (1868),  20  L.T.  331.  In  fact, 
the  practice  of  the  Divorce  Division  so  much  treats  the  sums 
periodically  payable  under  its  order  as  a fund  for  maintenance  and 
not  as  property,  and  so  much  keeps  its  hand  on  the  obligation  to 
make  these  periodical  payments  for  maintenance,  that  it  is  a 
searching  rule  that  the  Court  will  not,  in  the  absence  of  special 
circumstances,  make  an  order  enforcing  more  than  one  year’s 
arrears.  . . . 

“ I am  of  opinion  that  the  value  of  the  liability,  the  continu- 
ance and  extent  of  enforcement  of  which  both  as  to  the  past  and 
future  is  as  entirely  under  the  control  of  the  Court  making 
the  original  order  for  payment  as  this  is,  as  these  orders  for  ali- 
mony and  permanent  maintenance  are,  is  and  ought  to  be  held 
incapable  of  being  fairly  estimated.” 

I have  compared  sec.  44  of  the  Canadian  Bankruptcy  Act  with 
the  corresponding  English  section,  30,  and,  though  the  wording 
of  the  two  sections  is  not  identical,  there  is  nothing  in  either  to 
suggest  that  the  words  “ debts,”  “ liabilities,”  and  “ obligations,” 
as  used  in  the  Canadian  section,  have  a wider  significance  than 
the  same  words  as  used  in  the  English  section. 
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That  brings  ns  to  a consideration  of  the  nature  of  alimony  as 
awarded  by  our  Courts,  and  as  to  whether  or  not  orders  and  judg- 
ments for  alimony  awarded  in  our  Courts  are  subject  to  review, 
variation,  and  alteration,  as  is  the  case  in  England. 

The  history  of  the  jurisdiction  and  power  of  the  Ontario  Courts 
to  award  alimony  was  stated  by  Vice-Chancellor  Mowat  in  GronJc 
v.  Cronk  (1872),  19  Gr.  283,  at  pp.  285,  286,  in  the  following 
words : — 

“ The  right  of  a wife  to  alimony  on  the  ground  of  desertion  is 
not  recognised  in  English  law;  alimony  being  granted  in  England 
as  incident  only  to  a decree  obtained  by  her  against  her  husband 
for  a divorce.  By  the  Chancery  Act  of  1837  the  Court  received 
the  like  jurisdiction,  ‘ in  all  cases  of  claims  for  alimony,  that  is 
exercised  and  possessed  by  any  ecclesiastical  or  other  Court  in  Eng- 
land and  Vice-Chancellor  Jameson  held  that  this  enactment  gave 
to  the  Court  jurisdiction  to  decree  alimony  in  certain  cases  in  which 
there  had  been  no  divorce,  and  though  the  Court  had  no  power  to 
grant  a divorce;  and  the  Court,  as  afterwards  reconstituted,  held 
the  doctrine  so  laid  down  and  acted  upon  to  have  become  binding 
on  the  Court.  But  the  decree  in  this  case  was  made  under  the 
authority  of  an  enactment  first  introduced  by  20th  Viet.  ch.  56, 
sec.  2,  and  afterwards  embodied  in  the  C.S.TJ.C.  ch.  12,  sec.  29. 
The  section  in  the  consolidated  statute  sets  at  rest  the  questions 
raised  as  to  the  construction  of  the  enactment  respecting  alimony 
in  the  Act  of  1837.  Its  terms  are  these:  ‘ The  Court  shall  have 
jurisdiction  to  decree  alimony  -to  any  wife  who  would  be  entitled 
to  alimony  by  the  law  of  England;  or  to  any ‘wife  who  would  be 
entitled  by  the  law  of  England  to  a divorce,  and  to  alimony  as 
incident  thereto ; or  to  any  wife  whose  husband  lives  separate  from 
her  without  any  sufficient  cause  and  under  circumstances  which 
would  entitle  her  by  the  law  of  England  to  a decree  for  restitution 
of  conjugal  rights;  and  alimony  when  decreed  shall  continue  until 
the  further  order  of  the  Court/  ” 

The  statute  quoted  by  the  learned  Vice-Chancellor  has  been 
continued,  and  the  present  statute  is  quoted  in  Holmested’s  Judi- 
cature Act  and  Rules,  p.  21;  of  it  that  learned  authority  on  the 
practice  of  our  Court  says: — 

The  jurisdiction  conferred  by  this  section  is  part  of  the  juris- 
diction formerly  exercised  in  England  by  the  Ecclesiastical  Courts, 
as  incident  to  proceedings  for  divorce  or  judicial  separation.” 

I have  perused  many  Ontario  cases  dealing  with  alimony,  and 
they  seem  to  me  to  support  Mr.  Holmested’s  statement  above 
quoted;  also  to  establish  that  alimony  as  awarded  by  our  Court- 
is of  the  same  nature  as  alimony  awarded  by  the  English  Courts, 
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App.  Div.  and  that  our  alimony  orders  and  judgments  are  always  subject  to 
1924  review  and  alteration  by  the  Court. 

l^T  In  Hagarty  v.  Hagarty  (1865),  11  Gr.  562,  it  was  decided 

Freedman,  that  "the  purpose  of  allotting  alimony  to  a wife  is  to  afford  her 
Ferguson,  ^he  means  °f  supporting  herself  whilst  living  apart  from  her  hus- 
J A.  band ; but  as  the  law  does  not  contemplate  the  parties  living 
separately  for  life,  but  looks  forward  to  a reconciliation  between 
them,  the  Court  will  not  sanction  the  payment  by  the  husband  of 
a sum  in  gross,  in  lieu  of  an  annual  sum  by  way  of  such  alimony/’ 
In  that  case  Spragge,  V.-C.,  says  (p.  563)  : "Alimony  is  allotted 
for  the  maintenance  of  a wife  from  year  to  year.  . . . The  wife 
is  entitled  to  her  alimony  only  so  long  as  she  leads  a chaste  life.” 
And  at  p.  564:  "The  Court  may  order  the  payment  of  alimony; 
which  I understand  to  mean  alimony  according  to  the  ordinary 
course  of  the  Ecclesiastical  Courts,  and  not  a gross  sum.” 

In  Severn  v.  Severn  (1867),  14  Gr.  150,  "after  a decree  for 
alimony  had  been  made,  and  alimony  paid  for  several  years  under 
it,  the  Court  entertained  a petition  by  the  husband  to  be  relieved 
from  the  decree,  on  the  ground  of  adultery  subsequently  committed 
by  the  wife.” 

In  Abraham  v.  Abraham  (1890),  19  O.R.  256,  affirmed  (1891) 
18  A.R.  436,  it  was  decided  that  "the  precedence  given  to  an 
assignment  for  the  general  benefit  of  creditors  by  R.S.O.  ch.  124, 
sec.  9,  over  ‘ all  judgments  and  all  executions  not  completely 
executed  by  payment 9 does  not  extend  to  a judgment  for  alimony 
registered  under  R.S.O.  ch.  44,  sec.  30,  against  the  lands  of  a 
defendant  prior  to  the  registration  of  an  assignment  by  him;  and 
a plaintiff  in  such  a judgment  is'  not  obliged  to  rank  with  the 
other  creditors  of  the  defendant.”  In  that  case  MacMahon,  J.,  at 
p.  261,  says:  "Alimony  is  not  an  ordinary  debt,  and  under  the 
English  Bankruptcy  Act  it  is  not  the  subject  of  proof  on  the  bank- 
ruptcy of  the  husband,  because  the  amount  may  be  increased  or 
diminished  according  to  the  varying  circumstances  of  the  in- 
solvent.” 

In  Lee  y.  Lee  (1895),  27  O.R.  193,  the  late  Chancellor  Boyd 
expressed  the  opinion  that  a judgment  obtained  in  an  action 
brought  to  recover  arrears  of  alimony  was  a nullity;  and  this 
seems  to  be  in  accord  with  Keyes  v.  Keyes , [1919]  2 I.R.  160. 

In  Slemin  v.  Slemin  (1903),  7 O.L.R.  67,  at  p.  69,  Sir  William 
Meredith,  C.J.,  said : " The  bankruptcy  cases  establish  that  a claim 
for  alimony  is  not  a provable  debt  and  that  one  who  has  obtained 
his  discharge  under  the  Bankruptcy  Act  is  not  thereby  discharged 
from  such  a claim,  and  the  rule  referred  to,  and  which  was  applied 
by  the  Chancellor  in  Lee  v.  Lee , 27  O.R.  193,  is  that  instalments 
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of  alimony  do  not  constitute  such  a debt  as  can  be  proceeded  for  App.Div. 
by  an  action”  lfJ24 

Several  of  the  cases  I have  referred  to  and  a number  of  others 

. JtvE 

are  considered  and  discussed  in  Maguire  y.  Maguire  (1921),  50  Freedman. 
O.L.R.  100.  That  was  an  action  brought  on  a foreign  judgment  Fe^^on 
for  alimony  obtained  in  a Minnesota  Court;  and,  in  the  absence  j.a. 
of  evidence  to  establish  that  such  a judgment  was  final,  our  Court 
was  of  the  opinion  that  the  nature  of  the  judgment  should  be 
determined  by  reference  to  the  Ontario  law;  and,  on  considering 
the  cases,  was  of  the  opinion  that  an  alimony  judgment  in  Ontario 
was  always  subject  to  review  and  variation,  and  that,  therefore, 
action  on  the  Minnesota  judgment  was  not  maintainable,  because 
it  was  not  a final  judgment. 

Because  of  the  opinion  that  there  is  no  difference  in  the  mean- 
ing of  the  words  “ debts  99  and  “ liabilities  99  as  used  in  our  Bank- 
ruptcy Act  and  in  the  English  Bankruptcy  Act,  and  that  the 
authorities  above  referred  to  establish  that  alimony  decrees  in  our 
Courts  are  always  subject  to  review  and  variation,  it  seems  to  me 
to  follow  that  all  the  reasons  which  Vaughan  Williams,  J.,  gave 
for  the  judgment  of  the  Court  in  Kerr  v.  Kerr , supra , holding 
that  moneys  payable  under  an  alimony  decree  do  not  form  a “ debt  ” 
or  “ liability  ” within  the  meaning  of  the  English  Bankruptcy 
Act,  are  applicable  to  moneys  payable  on  an  Ontario  decree  for 
alimony,  and  to  the  Canadian  Bankruptcy  Act;  and  that,  there- 
fore, the  claim  relied  upon  by  the  petitioner  as  a foundation  for  her 
petition  is  not  a debt  provable  in  Bankruptcy,  and  is  not  a sufficient 
foundation  for  a decree  in  Bankruptcy. 

For  these  reasons,  I 'think  the  appeal  must  be  allowed,  but,  in 
the  circumstances,  without  costs. 


Appeal  allowed. 


[APPELLATE  DIVISION.]  1924. 

[IN  BANKRUPTCY.]  Jan.14 

Re  Lipson. 

Bankruptcy — Composition — Approval  of  Court — Bankruptcy  Act,  sec.  18 
— Default  in  Making  Payments  under  Composition— Trustee — Offi- 
cer of  Court — Rights  of  Composition  Creditors — Discretion  of  Court 
— Annulment  of  Composition. 

The  order  of  Fisher,  J.,  of  the  2nd  February,  1923,  53  O.L.R.  399,  de- 
claring that  the  composition  creditors,  at  the  date  of  the  order,  were 
entitled  to  prove  and  rank  for  the  balance  unpaid  under  the  composi- 
tion agreement  only,  was  unanimously  affirmed  upon  appeal;  and  an 
appeal  from  the  order  of  Fisher,  J.  of  the  29th  May,  1923,  24  O.W.N. 


ONTARIO  LAW  REPORTS. 


[VOL. 

1924.  382,  annulling  the  composition  agreement  and  the  order  approving 

thereof,  was  dismissed  by  reason  of  an  equal  division  of  opinion  of 
Lipson.  the  four  Judges  composing  the  appellate  Court. 

The  provisions  of  sec.  13  of  the  Bankruptcy  Act  considered. 

Review  of  the  authorities. 

Appeals  by  Msbet  and  Auld,  creditors  under  a composition 
agreement,  and  by  N.  L.  Martin,  trustee  of  the  notes  given  under 
the  composition,  from  the  order  of  Fisher,  J.,  in  Bankruptcy,  53 
O.L.R.  399,  declaring  that  the  composition  creditors,  at  the  date 
of  the  order  (2nd  February,  1923),  were  entitled  to ’prove  and 
rank  for  the  balance  unpaid  under  the  composition  agreement 
only;  and  appeal  by  creditors  who  were  not  parties  to  the  com- 
position agreement  from  the  order  of  Fisher,  J.,  of  the  29th  May, 
1923  (24  O.W.FT.  382),  annulling  the  composition  agreement  and 
the  order  approving  thereof. 

October  11,  12,  22,  23,  and  24,  1923.  The  appeals  were  heard 
by  Mulock,  C.J.O.,  Magee,  Hodgins,  and  Ferguson,  JJ.A. 

A.  C.  McM aster,  K.C.,  for  creditors  other  than  the  composition 
creditors,  argued  that  there  was  no  case  for  annulment.  The  im- 
prudent acts  of  an  officer  of  the  Court  did  not  constitute  default 
enabling  the  Court  to  use  its  discretionary  powers  to  change  the 
legal  rights  of  the  parties:  In  re  Croom,  [1891]  1 Ch.  695;  Bur- 
gess and  Cosens  v.  Gillespie  (1884),  1 Cab.  & El.  321;  In  re 
Skiers  (1877),  7 Ch.  D.  416;  Walton  v.  Cook  (1888),  40  Ch.  D 
325.  It  was  not  the  fault  of  the  subsequent  creditors  if  the  trustee 
failed  to  make  the  last  payment  due  under  the  composition.  If 
the  order  should  stand,  it  would  give  the  composition  creditors  a 
great  deal  more  than  what  they  had  expressed  themselves  willing 
to  take.  The  respondents5  application  to  enforce  the  agreement  to 
assign  the  insurance  moneys  was  inconsistent  with  their  right  to 
annul,  and  was  really  an  election  to  waive  their  right  to  annul- 
ment. The  learned  Judge  below  should  have  bhsed  his  judgment 
on  the  fact  that  the  appellants  had  legal  rights  which  the  respond- 
ents were  seeking  to  displace,  and  which  should  not  be  interfered 
with,  unless  to  allow  these  rights  would  work  a manifest  injustice. 

S.  H.  Bradford,  K.C.,  for  Stephenson,  trustee  in  bankruptcy, 
adopted  the  argument  just  presented.  He  also  contended  that  the 
only  claims  that  could  be  proved  in  bankruptcy  were  those  which 
were  in  existence  and  provable  at  the  date  of  the  bankruptcy,  and 
that  at  that  date  the  composition  creditors  were  entitled  to  prove 
only  for  the  balance  unpaid  under  the  composition  agreement : In 
re  Macfadyen  & Co.,  [1908]  1 K.B.  675;  Ex  p.  Peele  (1813),  1 
Rose  435. 

Christopher  C.  Rolinson,  K.C.,  for  King  & Co.  and  other  com- 
position creditors,  supported  the  annulment  order.  He  contended 
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that  the  learned  Judge  below  had  an  absolute  discretion  to  annul 
or  not.  Under  the  circumstances,  the  Judge  had  rightly  exercised 
this  discretion,  which  would  be  subject  to  review  only  if  the  Judge 
erred  in  principle  or  on  some  question  of  law,  and  this  had  not 
occurred  here:  Knight  v.  Coales  (1887),  19  Q.B.D.  296;  In  re 
Wray  (1887),  36  Ch.  D.  138;  Hammond  Brothers  and  Champness 
Limited  v.  Jackson,  [1914]  1 K.B.  241;  Ex  p.  Moon  (1887),  19 
Q.B.D.  669;  Ex  p.  Gilbey  (1878),  8 Ch.  D.  248;  DanielPs  Chan- 
cery Practice,  8th  ed.,  p.  1114;  Bolton  v.  Natal  Land  and  Coloniza- 
tion Co.,  [1892]  2 Ch.  124;  Bew  v.  Bew , [1899]  2 Ch.  467;  In  re 
Martin  (1882),  20  Ch.  D.  365.  He  also  urged  that  there  was  no 
jurisdiction  in  the  Bankruptcy  Court  to  make  the  order  of  the 
2nd  June,  1922,  because  the  evidence  established  that  the  debtor 
at  that  time  had  committed  offences  which  prevented  the  Court 
granting  a discharge  or  approving  of  the  composition : In  re  Croom, 
supra;  In  re  Roe  (1893),  31  L.R.  Ir.  106;  In  re  Lewis  (1893), 
10  Morr.  141;  Young  v.  Thomas,  [1892]  2 Ch.  134;  Ex  p.  Russell 
(1876),  2 Ch.  D.  424;  Ex  p.  Cazeneau  (1863),  9 Jur.  N.S.  655; 
Ex  p.  Reed  and  Bowen  (1886),  17  Q.B.D.  244;  In  re  Webb,  [1914] 
3 K.B.  387. 

Lewis  Duncan,  for  N.  L.  Martin,  adopted  the  argument  just  pre- 
sented, and  also  contended  that  the  evidence  established  an  equity 
in  favour  of  the  composition  creditors,  and  that  this  equity  en- 
titled the  Court  to  make  an  order  which  would  permit  them  to 
share  in  the  insurance  money.  As  a contract,  the  compromise 
agreement  had  only  the  effect  of  suspending  the  creditors5  rights 
pending  default,  and  could  not  be  taken  as  something  given  and 
accepted  in  substitution  for  the  original  claims  of  the  creditors, 
and  the  Judge  in  exercising  his  discretion  should  follow  the  law, 
unless  some  equitable  right  should  prevent  him  doing  so : Edwards 
v.  Rancher  (1875),  1 C.P.D.  Ill;  In  re  Hatton  (1872),  L.R.  7 
Ch.  723;  Goldney  y.  Hording  (1873)  , L.R.  8 Q.B.  182;  Newell  v. 
Van  Praagh  (1874),  L.R.  9 C.P.  96;  Edwards  v.  Coombe  (1872), 
L.R.  7 C.P.  519;  Burliner  v.  Royle  (1880),  5 C.P.D.  354. 

McMaster,  in  reply,  referred  to  Ex  p.  James  (1874),  L.R.  9 
Ch.  609;  In  re  Thellusson,  [1919]  2 K.B.  735;  Trusts  and  Guaran- 
tee Co.  Limited  v.  Grand  Valley  Railway  Co.  (1915),  34  O.L.R.  87. 

Robinson,  K.C.,  on  his  cross-appeal,  contended  that  the  com- 
position creditors  were  entitled  to  a share  of  the  insurance  moneys 
because  the  debtor  had  agreed  to  transfer  the  insurance  policies  to 
Martin  for  the  benefit  of  the  composition  creditors  in  considera- 
tion of  the  execution  of  the  agreement  by  the  creditors. 

[The  Court  dismissed  the  cross-appeal,  saying  that  no  such 
agreement  was  shewn.] 
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A.  W.  Ballantyne,  K.C.,  for  Nisbet  and  Auld,  argued  that  an 
order  made  under  subsec.  12  of  sec.  13  of  the  Bankruptcy  Act, 
approving  of  a composition  payable  in  instalments  and  in  part 
secured,  did  not  discharge  the  claims  agreed  to  be  compromised, 
but  only  bound  the  composition  creditors  in  the  terms  of  the 
writing  approved,  and  that  the  effect  of  this  writing  was  merely 
to  bind  the  creditors  to  grant  a discharge  when  payment  had  been 
made  as  called  for  in  the  composition  agreement,  and  not  to  sue 
before  default.  Therefore,  after  default,  the  creditors’  right  was 
to  rank  for  their  original  claims  less  any  payments  received:  In 
re  Hatton , supra;  Newell  v.  Van  Praagh,  supra . 

McM aster,  K.C.,  contra , said  that  there  was  now  no  such  thing 
as  a common  law  composition.  They  all  came  under  the  Act.  He 
contended  that  subsecs.  12,  13,  and  14  of  sec.  14  of  the  Bankruptcy 
Act  deprived  the  debtor  of  his  common  law  right.  The  agreement 
did  not  amount  merely  to  a suspension  of  rights,  if  read  with  these 
sections.  After  the  order  of  approval,  the  creditors’  only  right 
was  to  enforce  the  composition  as  provided  in  subsec.  13  of  sec.  13, 
or  to  obtain  annulment : In  re  Macfadyen , supra. 

Bradford , K.C.,  supported  this  argument. 

B.  Luxenberg,  for  Celia  Lipson,  widow  of  the  debtor,  supported 
these  arguments,  and  contended  that  the  composition  creditors 
were  entitled  only  to  the  balance  of  five  per  cent.,  because,  if  there 
was  any  surplus,  the  widow  would  be  entitled. 

Ballantyne,  K.C.,  in  reply. 


January  14,  1924.  Hodgins,  J.A. : — The  appeals' are  against 
the  orders  of  Fisher,  J.,  in  Bankruptcy,  of  the  2nd  February,  1923, 
and  the  29th  May,  1923. 

The  sequence  of  dates  is  as  follows  : 16th  June,  1921,  meeting 
when  composition  agreed  to  by  creditors;  21st  June,  1921,  com- 
position approved;  12th  April,  1922,  assignment  to  Stephenson; 
20th  April,  1922,  surety  pays  third  instalment  to  Martin;  25th 
April,  1922,  meeting  at  which  Martin  proved  composition  debt; 
28th  April,  1922,  receiving  order,  which  also  declared  Lipson  a 
bankrupt,  and  inspectors  appointed  at  meeting  confirmed;  1st 
September,  1922,  last  composition  instalment  due;  18th  Septem- 
ber, 1922,  Martin  distributes  surety’s  payment  among  composition 
creditors;  12th  November,  1922,  debtor  dies;  29th  November, 

1922,  insurance  moneys,  $24,614.15,  paid  to  Stephenson;  12th 
December,  1922,  application  for  advice  launched;  2nd  February, 

1923,  order  that  composition  creditors  rank  for  5 cents  without 
prejudice  to  application  to  annul;  10th  May,  1923,  first  application 
to  annul  for  default;  15th  May,  1923,  Martin  agrees  to  be  added 
as  applicant;  29th  May,  1923,  annulment  order. 
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With  the  aid  of  these  dates  the  facts  can  be  shortly  stated. 
Lipson,  some  time  before  any  bankruptcy  proceedings  were 
taken,  made  a composition  with  his  creditors  on  the  30th  May, 
1921,  the  particulars  of  which  are  as  follows:— 

“ Terms  of  composition  submitted  by  Abraham  Lipson,  trading 
under  the  firm  name  and  style  of  Sterling  Dress  Company : — 

“ 1.  Payment  in  priority  to  all  other  of  the  debts  of  the  debtoi 
of  all  debts  directed  to  be  so  paid  in  the  distribution  of  the  prop- 
erty of  a bankrupt  shall  be  provided  for  as  soon  after  the  date  of 
the  meeting  of  creditors  as  may  be  possible. 

“ 2.  Provision  for  payment  of  all  the  proper  costs  charges,  and 
expenses  of  and  incidental  to  the  proceedings,  and  all  fees  and 
percentages  payable  to  the  trustee,  shall  be  made  as  soon  after 
the  date  of  the  meeting  of  creditors  as  may  be  possible. 

“ 3.  The  following  composition  shall  be  paid  as  hereinafter 
set  out  on  all  provable  debts: — 

“ (a)  Twenty  per  centum  (20%)  of  the  said  provable  debts 
payable  in  three,  six,  nine,  and  twelve  months  from  the  1st  June, 
1921,  without  interest,  to  be  secured  by  four  notes  of  the  debtor 
and  endorsed  by  Meyer  Lipson. 

“ (b)  Five  per  centum  (5%)  of  the  said  provable  debts  pay- 
able in  fifteen  months  from  the  1st  June,  1921,  without  interest, 
to  be  secured  by  note  of  the  debtor  alone.” 

N.  L.  Martin  was  trustee  and  holder  of  the  notes. 

This  composition  was  approved  by  the  Bankruptcy  Judge  and 
partly  carried  out,  15  cents  having  been  paid  before  the  debtor 
made  a voluntary  assignment  to  Stephenson,  after  which  the  surety 
paid  the  4th  instalment.  A few  days  later,  a receiving  order  was 
made,  appointing  Stephenson  receiver.  After  that,  the  last  instal- 
ment (unsecured)  became  due  and  was  not  paid.  The  debtor 
subsequently  died. 

In  December,  1922,  the  receiver  applied  for  advice  and  direc- 
tion as  to  the  composition  creditors*  claim,  as  he  was  authorised  to 
do  by  sec.  18(d)  of  the  Bankruptcy  Act,  and  on  the  2nd  February, 
1923,  an  order  was  made  directing  that  Martin,  as  trustee  of  the 
composition  notes,  should  rank  for  the  last  instalment  (5  cents), 
but  the  order  was  made  without  prejudice  to  any  application  to 
annul  under  sec.  13,  subsec.  14.  This  order  bound  as  well  as  justi- 
fied the  subsequent  consonant  action  of  the  trustee  (sec.  18  (d)). 

[Here  followed  quotations  from  the  reasons  for  judgment  of 
Fisher,  J.,  53  O.L.R.  399 : the  paragraph  at  the  top  of  p.  402, 
beginning,  “ It  is  admitted the  words  on  p.  403,  in  the  last  para- 
graph but  one,  “ The  effect  of  default  in  payment  of  the  composi- 
tion is  not  of  itself  sufficient  to  remit  the  creditors  to  the  position 
they  occupied  before  the  composition  took  place and  from  the 
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paragraph  on  p.  404  beginning,  “ I fail  to  see/"  the  words,  “ It  was 
not  the  fault  of  any  of  the  composition  creditors/"  down  to  the  end 
of  the  paragraph.] 

On  the  1st  September,  1922,  the  last  instalment  of  the  com- 
position, which  had  been  approved  on  the  21st  June,  1921,  became 
due.  Had  it  then  been  paid  (though  who  could  then  pay  it  is  not 
clear),  it  is  urged  that  the  debts  of  the  composition  creditors 
would  have  been  satisfied.  It  was  not  paid,  however.  Lipson 
had  on  the  12th  April,  1922,  assigned  to  Stephenson,  who  became 
receiver  on  the  28th  April,  1922,  and  the  order  of  that  date 
declared  Lipson  a bankrupt  and  validated  all  proceedings  of  Steph- 
enson and  continued  in  office  the  inspectors  appointed  at  the  first 
meeting  which  he  had  called.  According  to  Stephenson"s  affidavit, 
filed  on  the  application  for  this  order,  the  surety  proved  at  that 
first  meeting  for  his  payment  of  $3,388.48,  and  N.  L.  Martin 
for  the  unsecured  payment  of  5 cents,  namely,  for  $3,615.66  on 
which  he  had  voted.  The  receiving  order  was  obtained  on  the 
application  of  N.  L.  Martin,  as  a creditor  personally,  as  stated 
by  the  learned  Judge,  for  fees  earned  in  connection  with  the  com- 
position, and  not  as  trustee  under  the  composition,  upon  an  allega- 
tion that  the  estate  could  be  best  administered  in  Bankruptcy, 
and  that  all  the  debtor’s  after-acquired  property  would  be  avail- 
able for  distribution  among  his  creditors.  He  also  alleged  that 
because  of  the  voluntary  assignment  of  the  12th  April,  1922,  the 
composition  c&uld  not  be  carried  out.  Lipson  died  on  the  12th 
November,  1922,  and  the  receiver  has  since  received  $24,604.15 
from  certain  insurance  policies  on  the  life  of  the  debtor. 

Upon  the  receiving  order  being  made,  the  property  of  the 
debtor  vested  in  the  trustee  Stephenson  (secs.  6 and  20).  Under 
sec.  51(4)  it  became  his  duty  to  distribute  the  assets  pari  passu 
among  the  then  creditors. 

This  continued  to  be  the  position  until  the  20th  May,  1923. 
T agree  with  the  learned  Bankruptcy  Judge  in  the  view  that  he 
took  on  the  2nd  February,  1923,  namely,  that  the  only  provable 
debt  under  the  composition  on  that  date  was  for  the  5 cents  then 
overdue. 

The  composition  was  made  and  approved  before  the  debtor 
became  bankrupt.  The  effect  of  this  was  to  leave  him  in  possession 
and  control  of  his  property  and  naturally  with  the  right  to  do 
business  and  incur  debts.  The  composition  is  not  limited  to  or 
charged  on  any  property,  nor  was  anything  vested  in  the  trustee. 
The  composition  debt  became  a debt  like  any  other.  The  power 
of  annulment  still  existed,  however. 

By  sec.  13,  subsec.  14,  if  default  occurred  in  carrying  out  the 
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composition,  the  Court  might  adjudge  the  debtor  bankrupt  and 
make  a receiving  order  and  annul  the  composition. 

With  regard  to  the  order  of  the  2nd  February,  1923,  I am  of 
opinion,  for  the  following  reasons,  that  it  was  entirely  right: — 

The  debt  had  matured,  the  fifth  and  last  instalment  being  over- 
due since  the  1st  September,  1922. 

The  surety  had,  on  the  20th  April,  1922,  paid  in  advance  the 
3rd  instalment,  which  was  not  due  until  the  1st  June,  1922. 

But  the  debt  was,  on  the  28th  April,  one  for  the  last  two  instal- 
ments unless  the  composition  creditors  accepted  the  money  so  paid 
by  the  surety  in  advance  to  Martin.  They  did  accept  it  on  or  about 
the  18th  September,  1922,  and  thus  treated  the  composition  as  then 
valid  and  subsisting.  On  the  2nd  February,  1923,  while  matters 
remained  in  this  situation,  the  order  of  that  date  decided  that 
the  right  of  the  composition  creditors  was  to  rank  for  the  last 
instalment  only.  This  was  proper  because  that  was  the  only  debt 
then  provable  against  the  estate. 

With  regard  to  the  appeal  against  the  order  of  the  29th  May, 
1923,  a question  has  been  raised  as  to  whether  there  was  jurisdic- 
tion to  make  the  order  approving  of  the  compromise.  I see  no 
reason  to  differ  from  the  learned  Bankruptcy  Judge  in  his  views 
upon  this  argument  presented  to  him. 

With  regard  to  the  effect  of  the  order  of  annulment,  it  is  to  be 
observed  that  the  composition  was  made  and  approved  by  the 
Court  before  bankruptcy  ensued,  and  consequently  subsecs.  3(a)  to 
3(f)  of  sec.  13  apply.  These  subsections  came  into  effect  on  the 
4th  June,  1921  (11  & 12  Geo.  Y.  ch.  17),  and  therefore  before 
the  approval  on  the  21st  June,  1921.  To  my  mind  neither  the 
Court  nor  the  creditors  would  have  had  any  idea  that  they  were 
approving  an  offer  of  composition  which  accepted  the  promise  to 
pay,  instead  of  the  performance  of  the  promise,  as  a condition  of 
the  debtor’s  discharge  from  liability.  If  the  original  offer  is  looked 
at,  it  will  be  seen  that  the  debtor  proposed  payment  of  20  cents 
secured,  and  that  the  creditors  tacked  on  the  additional  5 cents. 
This  appears  in  Martin’s  affidavit  of  the  20th  April,  1922,  where 
he  says  that  the  creditors  at  the  meeting  of  the  30th  May,  1921, 
accepted  a composition  of  20  cents  secured,  but  that  at  the  meeting 
called  at  the  request  of  Mr.  Justice  Orde  and  held  on  the  16th 
June,  1921,  an  additional  5 cents  was  agreed  to.  Paragraph  7 of 
Martin’s  affidavit  is  as  follows : — 

“ At  the  said  meeting  it  was  moved  by  Messrs.  Gelber  Brothers, 
and  seconded  by  Mayerson  Son  and  Company,  that  the  debtor’s 
proposal,  guaranteed  payments  of  20  cents  in  the  dollar,  be  ac- 
cepted, upon  the  personal  undertaking  of  the  debtor  to  pay  an 
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additional  5 cents  in  the  dollar  to  his  creditors,  15  months  from 
the  1st  day  of  June,  1921.  The  said  proposal  was  accepted  by  the 
required  majority  in  number  and  value  of  the  creditors.” 

It  is  to  be  further  observed  that  an  order  approving  the  settle- 
ment or  compromise  before  bankruptcy  is,  in  some  of  the  cases, 
treated  as  practically  equivalent  to  a discharge  obtained  in  bank- 
ruptcy where  the  settlement  or  compromise  takes  place  after  an 
authorised  assignment  or  a receivership  order,  in  the  sense  that  the 
requirements  to  be  complied  with  are  the  same  in  each  case.  And 
one  of  these  requirements  would  seem  to  be  the  payment  of  the 
composition  in  full:  Ex  p.  Barrow  (1881),  18  Ch.  D.  464,  per 
Lord  Selborne,  L.C.,  at  p.  470.  See  also  Ex  p.  Clark  (1884),  13 
Q.B.D.  426,  at  pp.  435,  436 : Ex  p.  Moon , 19  Q.B.D.  669,  at  p. 
677;  In  re  Croom,  [1891]  1 Ch.  at  pp.  701,  702,  703. 

But,  if  the  case  rests  upon  the  Court's  approval  of  the  com- 
position, apart  from  those  considerations,  what  did  the  Court  in 
fact  confirm?  The  approval  bound  the  non-assenting  creditors, 
but  what  did  it  bind  them  to  ? To  my  mind,  it  would  be  an  extra- 
ordinary and  unusual  thing  to  bind  dissenting  creditors  and  then 
to  discharge  their  debtor  merely  upon  his  promise.  The  proper 
and  reasonable  conclusion  as  to  the  statutory  effect  of  the  Court's 
approval  would  be  that  only  upon  performance  and  payment  would 
the  creditors  lose  their  claim  upon  the  debtor  and  his  estate.  The 
essence  of  a composition,  unless  it  is  clearly  expressed  differently, 
is  that  the  creditors  agree  to  accept  a smaller  amount  in  place  of 
a larger,  but  that  they  do  not  consent  to  absolve  the  debtor  short 
of  his  performance  by  payment.  There  must  be  satisfaction  as 
well  as  accord : Ex  p.  Gilbey,  8 Ch.  D.  248 ; In  re  Hatton,  L.R.  7 
Ch.  723;  Edwards  v.  Hancher,  1 C.P.D.  111. 

Hence,  while,  in  my  view,  the  necessity  for  and  the  giving  of 
the  Court's  approval  result  in  preventing  the  ordinary  consequence 
which  follows  on  default,  and  need  the  subsequent  intervention  of 
the  Court  by  annulment  before  the  law  applicable  on  default  to 
compromises,  where  all  creditors  sign  the  agreement,  can  operate, 
yet  in  a broad  sense  the  approval,  in  taking  the  place  of  the  con- 
sent of  all  the  creditors,  ought  not  to  place  either  the  non-assenting 
creditors  or  those  approving  of  the  composition  in  a worse  position 
upon  default  than  that  which  they  would  have  occupied  had  they 
been  parties  to  a composition  made  apart  from  the  Bankruptcy  Act. 

Tf  the  proper  view  to  take  of  the  offer  approved  of,  and  of  its 
scope  and  effect,  as  well  as  that  of  the  order  of  approval,  is  that 
the  composition  was  to  be  effective  only  on  payment,  then  the 
question  confronting  the  learned  Bankruptcy  Judge  was  whether, 
bankruptcy  having  ensued  at  the  instance  of  the  subsequent  cred- 
itors, the  composition  creditors  being  bound  by  his  order  of  the 
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2nd  February,  1923,  and  therefore  restricted  to  a debt  represented 
by  5 per  cent,  of  their  former  claims,  it  was  proper  under  the 
circumstances  to  remove  that  restraint  and  restore  equality  among 
the  creditors.  No  legal  right  of  the  subsequent  creditors  was  being 
disregarded.  The  right  of  the  composition  creditors  was  not 
merely  to  prove  for  the  5 per  cent.  It  was  that  given  by  subsec.  14, 
namely,  to  apply  for  and  obtain,  in  a proper  case,  annulment,  and 
then  to  prove  for  their  original  debts.  This  was  a right  of  which 
the  subsequent  creditors  could  not  deprive  them. 

I conceive  that  the  statutory  direction  to  be  found  in  sec.  51(4) 
requires  distribution  of  the  debtor’s  property  pan  passu  among  his 
creditors.  The  claimants  under  the  composition  were  creditors, 
as  well  as  those  coming  in  after.  There  were  assets  recently  accrued 
from  insurance  moneys,  amounting  to  $24,604.15,  received  on  the 
29th  November,  1922,  which  would  largely  offset  the  consequences 
'of  bringing  in  the  original  debts  of  the  composition  creditors.  No 
other  change  by  reason  of  the  non-action  of  the  trustee  (any 
reflection  on  whom  is  wholly  removed  by  the  order  of  the  2nd 
February,  1923)  had  occurred  since  the  receiving  order  was  made, 
nor  anything  which  indicated  a reason  for  refusing  to  restore  the 
original  creditors  to  the  position  which  I think  was  in  fact  their 
due.  The  only  suggestion  that  would  appear  to  weigh  against 
these  considerations  would  be  the  obvious  business  advantage  to 
the  subsequent  creditors  of  paying  the  5 per  cent,  out  of  the  assets 
in  the  hands  of  the  trustee.  But  there  are  difficulties  which  lie 
in  the  way  of  so  dealing  with  their  claim.  Default  had  occurred 
which  in  itself  warranted  annulment,  and  bankruptcy  had  already 
intervened:  In  re  Webster  (1886),  3 Morr.  132;  and  no  authority 
has  been  submitted  as  shewing  that  payment  after  default  is 
equivalent  to  performance  modo  et  formo.  The  debts  of  the  sub- 
sequent creditors,  too,  had  been  incurred  with  their  knowledge, 
or  opportunity  of  knowledge,  that  there  was  a composition  to  be 
carried  out  before  the  former  debts  would  disappear : Ex  p.  Russell, 
2 Ch.  D.  424;  Ex  p.  Charlton  (1877),  6 Oh.  D.  45.  This  was  the 
opinion  of  the  learned  Bankruptcy  Judge.  But  I think  the  con- 
clusive reason  against  payment  by  the  receiver  of  the  5 cents  is 
that  the  statute  effectually  prevented  any  preferential  payment 
of  the  5 cents  out  of  assets  which  under  its  provisions  were  held 
in  trust  to  pay  pari  passu:  Re  Orzy  (1923),  53  O.L.R.  323,  3 C.B.R. 
737.  I have  found  no  provision  enabling  the  trustee  to  depart 
from  this  statutory  duty.  All  that  could  be  pointed  to  was  the 
power  to  compromise  or  arrange  with  debtors  to  the  estate  (sec.  20), 
not  with  its  creditors.  This  could  not  justify  the  trustee  in  apply- 
ing the  moneys  of  all  the  creditors  to  pay  a debt  in  full  for  the 
benefit  of  one  class  of  creditors.  Indeed,  had  he  done  so,  it  would. 
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to  my  mind,  have  savoured  of  sharp  practice,  in  that  it  would 
seriously  impair  the  position  of  the  composition  creditors  under 
the  Bankruptcy  Act,  and  deprive  them  of  their  power  to  seek 
annulment,  as  well  as  embarrass  both  them  and  the  Bankruptcy 
Judge  by  bringing  about  a state  of  affairs  which  might  defeat  their 
claim  to  their  proper  share  of  the  assets  of  their  debtor. 

There  is  no  warrant  for  introducing  the  principle  acted  upon 
in  a class  of  English  and  Canadian  cases,  one  of  which  is  Buchanan 
v.  Smith  (1870),  17  Gr.  208.  In  them  creditors  subsequent  to  a 
composition  have  been  giv'en  priority  over  the  composition  creditors. 
I have  read  these  decisions  and  many  others,  and  have  come  to 
the  conclusion  that  they  do  not  bear  upon  the  present  case. 

The  principle  enunciated  in  them  is  that  where  creditors  com- 
pound with  their  debtor,  and  they  themselves,  or  their  trustee,  know- 
ingly stand  by  while  the  debtor  incurs  new  debts  to  creditors 
ignorant  of  the  prior  composition  or  arrangement,  and  do  not 
make  known  to  these  creditors  or  assert  as  against  them  their  own 
position,  they  are  prevented  by  the  rules  of  equity  from  making  a 
claim  to  the  assets  assigned  on  a subsequent  bankruptcy. 

That  want  of  knowledge  in  the  subsequent  creditors  and  con- 
sent or  standing  by  without  warning* is  essential  to  the  applica- 
tion of  this  doctrine  is  clear.  In  the  case  of  Engelback  y.  Nixon 
(1875),  L.R.  10  C.P.  645,  Grove,  J.,  thus  states  the  principle 
on  which  Troughton  v.  Gitley  (1766),  Amb.  630  (the  foundation 
case  in  this  branch  of  the  bankruptcy  law),  was  decided.  At  p.  655, 
he  says : — 

“ Where  a bankrupt  trades  without  the  knowledge  of  his  as- 
signees or  trustees,  any  property  which  he  may  acquire  by  so  trad- 
ing will  pass  to  the  creditors  under  the  bankruptcy;  but  that,  if 
the  assignees  or  trustee  permit  him  to  trade,  and  knowingly  allow 
him  to  treat  with  new  creditors  who,  in  ignorance  of  his  circum- 
stances, deal  with  him  upon  the  faith  of  his  ability  to  contract — 
especially  where  he  has  changed  his  trade  or  the  place  of  carrying 
it  on — the  new  creditors  have  a right  to  be  paid  out  of  the  newly- 
acquired  assets  before  the  creditors  under  the  first  bankruptcy.” 

In  Wadling  v.  Oliphant  (1875),  1 Q.B.D.  145,  the  principle 
of  the  case  just  cited  was  explained  by  Blackburn,  J.,  to  be,  “ where 
the  trustee  enabled  the  bankrupt  to  act  as  if  he  were  sui  juris , and 
to  acquire  property,  that  then  on  the  principle  laid  down  in 
Pickard  v.  Sears  (1837),  6 A.  & E.  469,  the  new  creditor  has  an 
equity  as  between  himself  and  the  trustee  to  treat  the  property 
as  though  it  belonged  to  the  bankrupt;”  and  by  Quain,  J.,  “that 
the  assignees  of  an  uncertificated  bankrupt  are  not  to  lie  by  and 
enable  the  bankrupt  to  deceive  people  as  to  his  position  ” 

In  Ex  p.  Ford  (1876),  1 Ch.  D.  521,  Bacon,  C.J.,  says,  pp.  524, 
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525 : “ If  an  undischarged  liquidating  debtor  traded  with  the 
assent  or  the  knowledge  of  his  creditors  or  the  trustee,  his  subse- 
quent creditors,  who  had  no  notice  of  the  prior  liquidation,  would 
be  entitled  to  the  assets  which  he  acquired  in  the  course  of  his 
trading  in  priority  to  the  old  creditors.” 

On  appeal,  Jessel,  M.R.,  stated  his  view  of  the  Troughton  case 
as  based  upon  the  suppression  of  the  fact  of  a superior  claim,  in  face 
of  action  taken  without  knowledge  of  that  claim.  See  also  Re  Bur r 
(1901),  84  L.T.R.  327. 

In  Williams  on  Bankruptcy,  11th  ed.,  p.  246,  the  learned  author 
reviews  the  cases  decided  following  the  Trougliton  case,  and  points 
out  that  it  is  essential,  “ in  order  to  deprive  the  trustee1  on  the 
ground  of  estoppel  . . . that  he  should  have  had  knowledge  of 
the  dealings  of  the  bankrupt  with  the  property,  and  apparently 
that  those  with  whom  the  bankrupt  dealt  acted  on  the  faith  of  his 
apparent  property.” 

In  the  case  in  hand  there  is  evidence  that  the  debtor’s  intention 
to  go  on  with  his  business  was  well-known  to  the  composition 
creditors  (Weiss’s  affidavit)  and  to  the  trustee  of  the  composition 
notes  (Martin),  who  afterwards  audited  the  books  containing 
entries  of  the  debtor’s  new  trading,  and  also  evidence  that  many  of 
these  creditors  traded  with  him  afterwards  and  are  now  to  that 
extent  also  his  subsequent  creditors. 

There  is  not,  however,  any  suggestion  by  any  subsequent  cred- 
itor that  there  was  want  of  knowledge  of  the  composition,  much 
less  of  concealment.  From  the  nature  of  the  bankrupt’s  business 
and  the  dealing  of  many  of  his  earlier  creditors  with  him,  and  in 
the  absence  of  affirmative  evidence  of  misleading  or  want  of  knowl- 
edge, it  would  be  difficult  for  the  Court  to  arrive  at  the  conclusion 
that  any  of  the  subsequent  creditors  were  in  ignorance  of  their 
debtor’s  exact  position  regarding  his  earlier  debts.  To  this  con- 
sideration may  be  added  the  well-known  fact  that  credit  in  these 
days  depends  largely  upon  knowledge  readily  and  regularly  ob- 
tained from  concerns  whose  sole  business  is  to  obtain  and  com- 
municate such  information,  making  it  all  the  more  necessary  to 
insist  upon  positive  evidence  establishing  this  equitable  estoppel. 

I do  not,  however,  wish  to  be  understood  as  assenting  to  the 
proposition  that  this  principle  is  applicable  here  under  our  Bank- 
ruptcy statute.  The  cases  shew  that  there  was  vested  in  the  earlier 
creditors,  or  their  trustee,  property,  and  that  they  were  asserting 
a claim  to  property  subsequently  acquired  by  the  bankrupt  as 
against  the  subsequent  creditors,  who  were  allowed  to  remain  in 
ignorance  of  the  prior  bankruptcy.  There  is  not,  in  this  case,  any 
property  vested  in  the  composition  creditors  or  in  their  trustee. 
All  has  become  vested  in  the  receiver,  and  what  the  debtor  had 
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when  he  made  the  composition  is  now  indistingnishable  or  has 
probably  disappeared,  thus  making  it  impossible  to  apply  the 
principle  adverted  to.  But.,  if  it  could  be  contended  for,  I think 
the  learned  Bankruptcy  Judge,  in  his  reasons  for  judgment,  suf- 
ficiently considers  the  relative  position  of  both  classes,  and  in 
effect  determines  its  non-applicability  to  the  situation  existing 
when  he  annulled  the  composition. 

Subsection  14  contains  the  power  of  annulment,  and  is  applic- 
able equally  whether  the  debtor  is  made  bankrupt  before  or  at 
the  time  of  the  annulment  and  to  a composition  made  prior  or 
subsequent  to  a receiving  order.  By  sec.  44,  subsec.  2,  all  debts 
to  which  the  debtor  is  subject  “ at  the  date  of  the  receiving  order  ” 
are  provable.  The  last  provision  of  subsec.  14  enables  the  com- 
position creditors,  upon  annulment,  to  prove  for  their  original 
debts,  less  payments  made  pursuant  to  the  composition.  Other- 
wise, it  would  seem  to  have  no  meaning,  because,  on  a bankruptcy 
occurring,  the  creditors  subsequent  to  any  composition  can  at  once 
prove,  while  the  composition  creditors  must  await  annulment  before 
they  can  do  so  for  their  original  debts. 

In  my  judgment,  the  learned  Bankruptcy  Judge  exercised, 
under  all  the  circumstances,  which  are  difficult  and  unusual,  a 
sound  discretion  in  what  he  did.  Creditors  in  a bankruptcy  pro- 
ceeding mean  real  creditors  and  debts  real  debts.  My  only  diffi- 
culty is  that  raised  by  the  acceptance  after  the  1st  September, 
1922,  and  during  the  bankruptcy,  by  the  creditors,  of  the  amount 
paid  by  the  surety.  It  may  be  that  on  the  annulment  of  the  com- 
position they  would  be  obliged  to  bring  into  hotchpot  the  amounts 
they  have  received  since  the  bankruptcy,  and  possibly  those  re- 
ceived before,  seeing  that  they  have  had  the  composition  annulled. 
But  this  was  not  raised  or  argued,  and  is  after  all  a matter  of 
ranking,  as  is  the  position  of  the  surety  and  his  right  to  prove,  and 
for  what  amount.  These  questions  will  be  for  the  trustee  to  deter- 
mine, subject  to  appeal:  see  Walton  v.  Cook,  40  Oh.  D.  325. 

I would  therefore  dismiss  the  appeals  against  the  orders  of  the 
2nd  February,  1923,  and  the  29th  May.  1923,  and  allow  all  parties 
to  the  appeal  their  costs  out  of  the  estate,  the  matter  being  one 
in  which  the  appeals  were  justified. 

Magee,  J.A.,  agreed  with  Hodgins,  J.A. 

Ferguson,  J.A. : — Appeals  by  Nisbet  and  Auld,  creditors  under 
the  composition  agreement,  and  by  N.  L.  Martin,  frustee  of  the 
notes  given  under  the  composition,  from  an  order  of  Fisher.  J., 
dated  the  2nd  February,  1923,  whereby  he  declared  that  the  com- 
position creditors,  at  the  date  of  his  order  (2nd  February),  were 
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entitled  to  prove  and  rank  for  the  balance  unpaid  under  the  com- 
position agreement  only. 

The  order  appealed  from  was  made  on  an  application  by  the 
receiver  for  advice  and  directions. 

In  his  reasons  for  judgment  the  learned  Judge  suggested  that 
the  composition  creditors  might,  by  proceedings  taken  under  subsec. 
14  of  sec.  13  of  the  Bankruptcy  Act,  annul  the  composition,  and' 
expressed  the  opinion  that  such  annulment,  if  granted,  would 
have  the  effect  of  enabling  the  composition  creditors  in  this  bank- 
ruptcy to  prove  and  rank  for  the  balance  due  on  their  original 
claims  rather  than  for  the  balance  due  under  the  composition 
agreement.  This  suggestion  brought  about  four  motions  by  cred- 
itors and  combinations  of  creditors  asking  annulment.  These 
motions  were  consolidated,  and,  on  the  29th  May,  the  learned  Judge 
made  an  order  .annulling  the  composition  because  the  composition 
payments  had  not  been  made. 

The  order  of  the  29th  May  is  also  appealed  against ; that  appeal 
was  heard  with  this,  but  I propose  to  deal  with  the  appeals  sepa- 
rately. 

On  this  appeal  Mr.  Ballantyne  for  the  appellants  contended 
that  an  order  made  under  subsec.  12  of  sec.  13,  approving  of  a 
composition  payable  in  instalments  and  in  part  secured,  did  not 
have  the  effect  of  discharging  the  claims  agreed  to  be  compromised, 
but  only  bound  the  composition  creditors  in  the  terms  of  the  writ- 
ing approved,  and  that  the  effect  of  the  writing  approved  of  in  this 
case  was  merely  to  bind  the  creditors  to  grant  a release  and  dis- 
charge if  and  when  payment  had  been  made  in  the  manner  and 
at  the  times  mentioned  in  the  composition  agreement,  and  not 
to  sue  before  default;  and  that  consequently,  after  default,  the 
creditors’  right  was  to  prove  and  rank  for  their  original  claims, 
less  any  payments  received  on  the  composition,  and  before  default 
to  prove  a claim  for  the  amount  payable  under  the  composition 
and  a liability  for  the  balance  of  the  original  claim  contingent 
upon  default. 

If  the  rights  of  the  parties  had  depended  upon  the  wording 
of  the  contract  and  not  at  all  on  the  words  of  subsec.  14  of  sec.  13, 
these  rights  would  be  ascertained  by  interpreting  the  words  of  the 
document,  and  the  question  would  be:  Had  the  creditors  by  the 
document  agreed  to  accept  the  promise  to  pay  (guaranteed  in  part) 
in  substitution  for  their  original  claims  or  debts,  or  does  the 
agreement  merely  hind  the  creditors  to  suspend  the  right  of  pay- 
ment pending  the  fulfilment  of  a condition  precedent,  or  is  pay- 
ment at  the  times  mentioned  in  the  agreement  a condition  sub- 
sequent ? 
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A perusal  of  the  agreement,  the  order,  the  different  provisions 
of  the  Bankruptcy  Act,  and  a number  of  the  cases  cited  by  counsel, 
has  led  me  to  the  conclusion  that  the  rights  of  the  parties  do  not 
depend  on  the  words  of  the  agreement  alone  but  on  the  words  of 
the  agreement,  the  order  of  approval,  and  subsecs.  12,  13,  and  14, 
read  together. 

Reading  the  agreement  of  composition  along  with  the  order 
and  subsecs.  12,  13,  and  14  of  sec.  13  of  the  Bankruptcy  Act,  I am 
of  opinion  that  the  order  of  approval  had  the  effect  of  substituting 
for  the  creditors’  rights  on  their  original  claims  the  rights  given 
to  them  by  the  composition  agreement,  and  that  after  that  order 
of  approval  had  been  made  the  creditors’  only  right  was  to  enforce 
the  composition  in  manner  provided  for  by  subsec.  13,  which  is 
similar  to  the  English  Rule  215;  or  to  obtain  from  the  Court  an 
annulment  of  the  order  and  composition  for  one  or  other  of  the 
causes  specified  in  subsec.  14. 

I am  of  the  opinion  that  it  is  the  intention  of  the  Bankruptcy 
Act  and  in  accord  with  the  general  scheme  and  purpose  thereof, 
that  subsecs.  12,  13,  and  14  of  sec.  13  should  give  the  approval 
order  the  effect  of  taking  from  the  creditor  his  common  law  or 
contractual  right  of  asserting  or  claiming  that  when  the  creditors 
agree  to  take  a composition  of  so  much  in  the  dollar,  the  only 
effect  of  such  agreement  is  to  suspend  the  creditors’  right  of  action, 
and  that  the  operation  of  the  agreement  as  a discharge  of  the 
debt  is  dependent  on  the  composition  being  paid  at  the  time  and 
in  the  manner  appointed,  and  that  if  the  debtor  makes  default 
the  creditors  are,  as  of  right  and  without  any  act  on  the  part  of 
the  Court,  remitted  to  their  original  rights.  See  Newell  v.  Van 
Praagh,  L.R.  9 C.P.  96.  On  the  other  hand,  these  subsections 
were,  I think,  intended  to  give  and  did  give  to  an  order  of  approval 
the  effect  of  depriving  the  debtor  of  his  common  law  or  contractual 
right  of  claiming  that,  when  a composition  agreement  provides 
for  security  (as  here  a surety),  it  is  for  the  Court  or  jury  to  deter- 
mine as  a question  of  fact  whether  the  agreement  with  the  addi- 
tional security  was  accepted  as  a substitution  for  or  in  satisfaction 
of  the  original  debts:  Evans  V.  Powis  (1847),  1 Ex.  601  at  p.  606. 

It  seems  to  me  that,  if  the  composition  creditors  have  by  the 
composition  merely  suspended  until  default  their  right  to  sue  and 
have  not  released  until  payment  is  promptly  made,  the  power  to 
annul  for  default  expressed  in  subsec.  14  of  sec.  13  of  the  Bank- 
ruptcy Act  amounts  only  to  a power  to  annul  something  that  has 
already  ceased  to  have  any  legal  effect. 

I think  the  words  of  the  statute  should  be  construed  as  being 
intended  to  have  some  legal  effect,  and,  therefore,  as  conferring 
upon  the  Court  a real  rather  than  an  illusory  power,  and  that  this 
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can  only  be  done  by  construing  a statute  as  conferring  upon  the 
Court  a power  to  annul  or  to  refuse  annulment  for  any  of  the 
causes  named  in  the  subsection.  This,  I think,  is  the  meaning 
of  In  re  Croom,  [1891]  1 Ch.  695,  and  is  the  only  interpretation 
that  will  give  effect  and  meaning  to  the  words  of  the  statute,  par- 
ticularly to  the  words  of  subsecs.  13  and  14  of  sec.  13.  Section  16 
in  the  English  Bankruptcy  Act  is  the  section  that  corresponds  to 
our  sec.  13,  and  our  subsec.  13  of  sec.  13  is  embodied  in  English 
Rule  215,  rather  than  in  the  section. 

As  I see  it,  the  order  of  the  21st  June  approving  of  the  com- 
promise requires  us,  in  construing  the  agreement  of  compromise, 
to  read  into  it  the  words  of  subsecs.  13  and  14;  and,  if  this  be  done, 
I think  there  is  no  room  for  the  argument  that  the  agreement 
amounts  only  to  a suspension  of  rights. 

For  these  reasons,  I am  of  opinion  that  the  learned  Judge  in 
Bankruptcy  was  right  when  he  declared  by  his  order  of  the  2nd 
February  that  the  composition  creditors  could  not,  while  the  order 
of  the  21st  June  and  the  compromise  thereby  approved  of  stood, 
prove  or  rank  for  anything  more  than  the  balance  payable  under 
the  composition  agreement. 

I ^ould  dismiss  this  appeal  with  costs. 

Appeal  by  creditors  who  were  not  parties  to  the  composition 
agreement  dated  the  30th  May,  1921,  from  an  order  of  Fisher,  J., 
dated  the  29th  May,  1923,  annulling  the  composition  agreement 
and  the  order  approving  of  the  same. 

The  jurisdiction  to  make  the  order  appealed  from  is  founded 
upon  a failure  by  the  trustee  in  bankruptcy  to  pay  the  last  instal- 
ment payable  under  the  composition  agreement,  which  did  not 
fall  due  until  about  five  months  after  the  appointment  of  the 
trustee  in  bankruptcy. 

The  combined  effect  of  the  trustee’s  default  and  the  order 
appealed  from  is  to  increase,  by  about  $57,000,  the  liabilities  of 
the  debtor  over  and  above  what  they  would  have  been  had  the  com- 
position creditors  been  left  to  their  rights  under  the  composition 
agreement. 

The  order  appealed  from  was  made  after  four  pending  appli- 
cations had  been  consolidated.  Three  of  these  applications  followed 
quickly  the  publication  of  the  learned  Judge’s  reasons  for  his  order 
of  the  2nd  February,  which  I have  considered  above.  The  fourth 
motion  was  launched  on  the  10th  May,  1923,  and  this  was  the 
first  time  that  the  trustee  under  the  composition,  or  any  composi- 
tion creditor,  asked  for  annulment  by  reason  of  default. 

This  application  was  made  by  Silks  Limited  and  seven  other 
composition  creditors,  and  was  for  an  order  directing  the  trustee 
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in  bankruptcy  to  hand  over  to  the  composition  creditors,  or  to  Mr. 
Martin  as  their  trustee,  $20,000  of  insurance  moneys  that  had  come 
to  the  hands  of  the  trustee  on  the  death  of  the  debtor  since  the 
bankruptcy,  or  in  the  alternative  that  the  composition  agreement 
be  annulled,  and  in  this  way  the  composition  creditors  enabled  to 
rank  upon  the  estate  for  the  full  balance  due  on  their  original 
claims,  and  thus  share  with  the  subsequent  creditors  in  the  insur- 
ance moneys  which,  at  the  time  of  the  composition,  were  represented 
by  policies  valued  at  about  $1,800,  and  at  the  date  of  the  bank- 
ruptcy at  a not  much  greater  sum. 

The  application  to  transfer  the  insurance  moneys  was  based 
upon  an  allegation  that  the  debtor  had  agreed  to  transfer  the  insur- 
ance policies  to  Mr.  Martin  for  the  benefit  of  the  creditors  signing 
the  composition  and  that  this  agreement  was  made  in  consideration 
of  the  execution  or  approval  by  the  creditors  of  the  composition 
agreement.  The  alternative  application  for  annulment  was  based 
upon  the  claims  that  the  debtor  had  been  guilty  of  fraud  in  obtain- 
ing the  agreement  of  composition,  or  before  he  obtained  it  had 
committed  offences  under  the  Bankruptcy  Act  which  prevented  the 
Court  making  the  order  of  composition,  and  in  any  event  default 
had  been  made  by  the  trustee  in  paying  the  last  instalment,  and 
the  circumstances  were  such  as  to  entitle  the  applicants  to  have 
the  jurisdiction  conferred  upon  the  Court  by  the  default  exercised 
in  favour  of  the  applicants,  so  as  to  permit  them  to  share  in  the 
insurance  moneys. 

The  learned  Judge,  on  a careful  study  and  review  of  all  the 
evidence,  refused  all  the  applications  except  that  to  annul  on  the 
ground  of  default;  and,  after  a careful  study  of  the  evidence  and 
the  reasons  for  judgment,  I am  of  the  opinion  that  the  applicants 
failed  to  prove  a contract  to  assign  the  insurance  policies  or  to 
establish  any  ground  for  annulment  other  than  for  default  in  pay- 
ment. 

As  I see  the  situation,  the  result  of  this  appeal  turns  on  whether 
or  not  the  Court  can  or  should  make  the  default  of  the  Court  or 
its  officer  a basis  or  foundation  for  its  power  to  intervene  and  alter 
the  legal  rights  of  the  creditors,  to  the  advantage  of  one  class  and 
to  the  detriment  of  the  other,  and  if  it  can  and  should,  then  what 
are  the  equitable  rights  of  (1)  the  composition  creditors  (2)  the 
other  creditors,  (3)  those  persons  representing  the  deceased  debtor, 
and  are  the  facts  and  circumstances  such  as  to  make  it  fair  and 
equitable  that  the  order  appealed  from  should  have  been  made? 

As  I recall  the  argument,  counsel  for  the  appellants  con- 
tended : — 

(1)  That  the  learned  Judge  did  not  instruct  himself  properly 
as  to  the  principles  which  should  guide  him  in  arriving  at  a con- 
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elusion,  or  have  in  mind  and  give  due  weight  to  all  the  facts,  cir- 
cumstances, rights,  and  equities  that  he  should  have  considered  in 
arriving  at  a conclusion. 

(2)  That  the  improper  or  negligent  act  of  the  Court  or  its 
officers,  or  their  failure  or  omission  to  perform  their  duty  or  to 
act  reasonably  and  with  prudence,  should  not  be  regarded  as  default 
entitling  or  enabling  the  "Court  to  use  its  discretionary  powers  to 
change  the  legal  rights  of  the  parties. 

(3)  That  the  failure  of  the  trustee  (an  officer  of  the  Court)  to 
make  the  last  payment  due  under  the  composition  was  the  result 
of  lack  of  business  ability  or  neglect,  and  that  the  Court  is  re- 
sponsible for  these  shortcomings,  not  the  subsequent  creditors. 

(4)  That  the  Court  failed  to  advise  and  direct  the  trustee  as 
to  his  powers  and  duties,  though  he  applied  for  advice  and  direc- 
tion. 

(5)  That,  while  the  default  in  payment  only  deprived  the  cred- 
itors of  interest  on  the  last  instalment,  the  order  appealed  from 
gives  them,  in  substitution  therefor,  more  than  double  what  they 
had  agreed  to  take  under  the  composition,  and  this  to  the  detriment 
of  the  appellants. 

(6)  That  the  application  to  enforce  the  agreement  to  assign 
the  insurance  moneys  was  inconsistent  with  the  respondents’  right 
to.  annul,  and  should  be  deemed  an  election  on  their  part  to  waive 
the  right  to  ask  for  annulment  for  default  or  for  fraud. 

(7)  That  the  learned  Judge  misconceived  the  question  he  had 
to  determine,  in  that  he  assumed  that  the  rights  of  the  parties 
should  be  determined  by  reference  to  what  was  fair  and  equitable, 
disregarding  entirely  the  legal  rights  taken  away  from  the  com- 
position creditors  by  the  operation  of  the  order  annulled,  and  that 
his  judgment  is  based  upon  the  premises  that  at  the  time  of  the 
application  the  respondents  had  a right,  under  their  contract,  to 
prove  for  the  full  balance  of  their  original  claims,  but  for  an  un- 
justified impediment  interposed  by  the  Bankruptcy  Act,  whereas 
he  should  have  assumed  as  the  basis  of  his  proposition,  that  the 
appellants  had  legal  rights  which  the  respondents  were  seeking  to 
displace,  and  that  these  legal  rights  should  not  be  interfered  with 
unless  to  allow  the  law  to  take  its  course  would  bring  about  a 
manifest  injustice. 

The  respondents  represented  by  Mr.  Robinson  sought  to  uphold 
the  order  on  two  grounds  : (1)  that  the  learned  Judge  in  Bank- 
ruptcy had  the  right  to  annul  or  refuse  annulment  as  he,  in  his 
uncontrolled  discretion,  deemed  best  or  most  in  the  interest  of  the 
parties,  and  that  his  decision  was  not  subject  to  review  unless  it 
appeared  that  he  had  erred  or  misinstructed  himself  on  some  ques- 
tion of  law  or  failed  to  weigh  and  consider  all  the  facts,  circum- 
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stances,  and  elements  which  he  should  have  considered  in  arriving 
at  a conclusion;  (2)  that  there  was  no  jurisdiction  in  the  Bank- 
ruptcy Court  to  make  the  order  of  the  21st  June,  1921,  because, 
as  counsel  contended,  the  evidence  established  that  the  debtor  at 
that  time  had  committed  offences  which  prevented  the  Court  grant- 
ing a discharge  or  approving  of  the  compositon. 

The  respondents  represented  by  Mr.  Duncan  adopted  Mr.  Rob- 
inson’s argument,  and  also  contended  that,  if  the  evidence  was  not 
sufficient  to  establish  an  agreement  to  assign  the  insurance,  yet  it 
was  sufficient  to  establish  an  equity  in  favour  of  the  composition 
creditors,  and  that  this  equity  entitled  the  Court  to  make  an  order 
which  would  permit  them  to  share  in  the  insurance  moneys. 

Mr.  Duncan  further  contended  that,  as  a contract,  the  com- 
promise agreement  had  only  the  effect  of  suspending  the  creditors’ 
rights  pending  default,  and  could  not  be  taken  as  something  given 
and  accepted  in  substitution  for  the  original  claims  of  the  creditors, 
and  that  the  learned  Judge,  in  exercising  his  discretign,  should 
follow  the  law,  unless  some  equitable  right  intervened  to  prevent 
his  so  doing. 

For  the  receiver,  Mr.  Bradford  contended  (1)  that  the  only 
claims  that  could  be  proved  in  bankruptcy  were  those  that  were 
in  existence  and  provable  at  the  date  of  the  bankruptcy,  and  (2) 
that  at  the  date  of  the  bankruptcy  the  composition  creditors  were 
entitled  only  to  prove  for  the  balance  unpaid  under  the  agreement 
of  compromise,  and  he  cited,  in  support  of  his  proposition,  Ex  p. 
Peele,  1 Rose  435,  referred  to  in  the  English  and  Empire  Digest, 
vol.  5,  pp.  1119,  1120. 

Mr.  Bradford’s  propositions  were  brought  forward  at  the  end 
of  a lengthy  argument,  and  were  stated  as  bald  propositions  of  lav/, 
unsupported  by  reasons  except  in  so  far  as  reasons  could  be  found 
in  sec.  44  of  the  Act  and  in  the  case  cited  in  support  of  his  propo- 
sition, and  none  of  the  other  counsel  dealt  with  Mr.  Bradford’s 
argument. 

Though  I incline  to  the  view  that  sec.  44  and  the  principle 
underlying  Buchanan  v.  Smith,  17  Gr.  208  and  (1871)  18  Gr.  41, 
and  Be  Burr,  84  L.T.R.  327,  and  the  cases  therein  considered, 
require  us  to  hold  that  the  subsequent  creditors  are  entitled  to 
priority  over  the  composition  creditors  in  respect  of  the  balance 
of  their  original  claims,  except  where  a bankruptcy  has  been  de- 
clared on  the  application  of  the  composition  creditors  under  subsec. 
14,  yet,  in  view  of  the  lack  of  discussion  of  the  points  raised  by 
Mr.  Bradford,  and  that  a fixed  and  settled  opinion  on  these  points 
is  not  necessary  to  the  decision  of  the  appeal,  I do  not  base  my 
judgment  upon  .these  points,  but  rather  on  the  opinion  that,  con- 
sidering all  the  facts  and  circumstances,  the  rights  and  equities 
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of  the  several  parties,  the  order  appealed  from  should  be  set  aside, 
because,  in  my  view,  the  learned  Judge  did  not  instruct  himself 
correctly  as  to  the  question  he  had  to  determine,  or  as  to  the  prin- 
ciples that  should  guide  him  to  a conclusion,  or  fully  as  to  all 
the  matters  and  circumstances  that  he  should  have  considered  in 
arriving  at  a conclusion  whether  or  not  it  was  fair  and  equitable  to 
annul  the  composition  and  the  order  approving  thereof. 

A careful  consideration  of  the  reasons  of  the  learned  Judge, 
in  the  light  of  the  argument  and  evidence,  convinces  me  that  the 
learned  Judge  approached  the  consideration  of  the  problem  he  had 
to  solve  as  if  the  order  of  approval  had  not  conferred  any  legal 
rights  on  the  appellants,  and  had  not  changed  the  legal  or  con- 
tractual rights  of  the  respondents,  and  as  if  the  question  before 
him  was:  Are  not  the  composition  creditors,  morally  and  as  be- 
tween man  and  man,  just  as  much  entitled  to  share  in  the  proceeds 
of  the  insurance  policies  as  the  subsequent  creditors?  and  thus 
ignored  as  a factor  the  legal  right  of  the  subsequent  creditors  to 
the  insurance  moneys  unless  their  conduct  was  such  as  to  entitle 
the  Court  to  interpose  its  discretionary  powers. 

I am  also  of  opinion  that  the  learned  Judge  in  Bankruptcy,  in 
considering  the  equities,  failed  to  compare  the  trifling  loss  occa- 
sioned by  the  default  with  the  substantial  loss  to  the  appellants 
occasioned  by  the  order  appealed  from ; also  that  he  failed  to  com- 
pare and  weigh  the  conduct  of  the  two  classes  of  creditors;  but, 
having  put  upon  the  scale  as  against  the  subsequent  creditors  the 
default  of  the  trustee  appointed  by  the  Court,  he  failed  to  put  upon 
the  scale  the  fact  that  the  default  was  not  the  creditors’  default, 
but  that  of  the  trustee,  an  officer  of  the  Court,  and  to  consider  and 
weigh  the  argument  that  subsequent  creditors  should  not  be  de- 
prived of  their  legal  rights  by  reason  of  a failure  of  such  officer. 
The  learned  Judge  seems  to  me  to  have  failed  to  appreciate  that, 
on  the. trustee’s  application  to  him  for  advice,  he  advised  the  com- 
position creditors  as  to  what  they  might  do,  instead  of  advising 
the  trustee  and  inspectors  as  to  what  he  and  they  should  do  under 
sec.  20,  and  also  failed  to  give  any  weight  to  the  fact  that  the  com- 
position creditors  were  prepared  to  stand  by  and  elected  to  stand 
by  the  composition,  if  they  could,  as  part  of  the  composition  ar- 
rangement, secure  an  order  against  the  trustee  for  payment  of  the 
insurance  moneys. 

Another  circumstance  which  weighs  with  me,  which  the  learned 
Judge  does  not  appear  to  have  regarded  as  important,  is  that  at  the 
time  of  the  composition  the  insurance  policies  had  a surrender 
value  of  only  about  $1,800,  and  the  composition  creditors  do  not 
allege  that  they  agreed  to  pay  the  insurance  premiums  to  keep 
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these  policies  alive,  and  that  they  were  kept  alive  by  the  credit 
given  to  the  debtor  by  the  subsequent  creditors. 

The  respondents’  appeal  to  the  equitable  jurisdiction  of  the 
Court  was  only  made  after  they  had  attempted  to  gain  their  end* 
by  every  other  means  and  proceedings  open  to  them. 

That  the  trustee  in  bankruptcy  is  a Court  officer,  and  subject 
to  the  control  of  the  Court,  and  that  a discretionary  order  is  subject 
to  review  though  the  review  turns  on  a question  of  ethics  and 
equity,  rather  than  on  questions  of  law,  is,  I think,  clearly  estab- 
lished by  In  re  Wigzell,  [1921]  2 K.B.  835,  and  Scranton’s  Trustee 
y.  Pearse , [1922]  2 Ch.  87.  In  these  two  cases  the  principles 
underlying  Ex  p.  James  (1874),  L.R.  9 Ch.  609,  and  In  re  Thel- 
lusson,  [1919]  2 K.B.  735,  are  considered  and  discussed,  and,  as 
I understand  these  cases,  they  establish  the  principle  that  the 
Court  will  not  exercise  its  discretionary  powers  to  change  the  legal 
rights  of  the  parties  if  the  claim  for  the  exercise  of  these  discre- 
tionary powers  rests  upon  something  which  the  Court  or  its  officer 
has  done  or  failed  to  do,  the  underlying  principle  being  that  the 
Court,  no  more  than  a person,  can  make  its  own  wrongful  act  or 
neglect  the  foundation  for  its  power  or  right  to  act;  also  that, 
where  the  Court  is  called  upon  to  exercise  its  discretionary  powers 
to  change  the  legal  rights  of  the  parties,  it  will  not  so  exercise 
these  powers  unless  the  result  of  enforcing  the  law,  or  allowing 
the  law  to  take  its  course,  is  such  that,  in  the  opinion  of  the  Court, 
it  would  be  pronounced  to  be  obviously  unjust  by  all  right-minded 
men. 

For  the  reasons  stated  in  the  Nisbet  and  Auld  appeal,  I am  of 
opinion  that  without  an  order  of  annulment  the  respondents’  legal 
right  was  to  prove  and  rank  only  for  the  balance  of  the  composition, 
and  that  the  question  before  us  is,  are  the  circumstances  such  as 
to  justify  us  in  exercising  our  discretionary  power  to  change  the 
legal  rights  of  the  parties  ? 

I do  not  think  we  can  give  an  affirmative  answer  to  that  ques- 
tion, if  all  we  are  able  ta  say  is  that  the  moral  rights  of  the  sub- 
sequent creditors  to  the  insurance  moneys  are  no  higher  or  greater 
than  those  of  the  composition  creditors,  or  even  if  we  are  able  to 
say  that  the  moral  rights  of  the  subsequent  creditors  are  not  quite 
so  strong  and  good  as  those  of  the  composition  creditors.  We  must, 
I think,  be  able  to  say  that  to  allow  the  law  to  take  its  course 
would,  in  the  circumstances,  be  manifestly  unfair  and  unjust  to 
the  composition  creditors,  otherwise  we  should  not  interpose  our 
discretionary  powers  to  change  the  legal  rights  of  the  parties. 

In  my  opinion,  the  facts  and  circumstances  do  not  justify  a 
conclusion  that  the  moral  or  equitable  rights  of  the  composition  cre- 
ditors are  higher  than  or  as  high  as  those  of  the  subsequent  creditors. 
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To  me,  the  facts  and  circumstances  seem  to  establish  a greater  App.  Div. 
moral  right  in  the  subsequent  creditors  than  in  the  composition  1924 
creditors,  and  the  fact  that  the  default  was  not  the  default  of  the  - — - 

subsequent  creditors,  but  the  default  of  the  trustee,  seems  to  me,  

if  not  an  unsurmountable  circumstance  barring  our  interference,  Ferguson, 
to  be  a circumstance  that  should  have  led  the  learned  Judge  to  have 
refused  to  interfere. 

For  these  reasons,  I would  allow  the  appeal  with  costs  here 
and  below. 

Mulock,  C.J.O.,  agreed  with  Ferguson,  J.A. 

In  the  result , all  the  appeals  were  dismissed  with  costs,  the 
Court  being  divided  in  regard  to  the  appeal  from  the  second  order. 


Municipal  Corporations — Estimates  of  Board  of  Police  Commissioners 
for  City — Submission  for  “ Consideration  and  Approval  ” of  City 
Council — Consolidated  Municipal  Act,  1922,  sec.  363(1 ) — Grant  by 
Council  of  Lump  Sum  for  Year  in  Lieu  of  Amount  Estimated  by 
Board — Sum  Exhausted  by  Requisitions  of  Board — Unpaid  Portion 
of  Salary  of  Chief  Constable  — Action  to  Recover  — Secs.  297(1), 
298(1),  359  of  Act. 

In  1920,  by  10  & 11  Geo.  V.  ch.  58,  sec.  9,  sec.  363(1)  of  the  Municipal 
Act,  R.S.O.  1914,  ch.  192,  was  repealed  and  there  was  substituted 
therefor  a new  section,  which  now  appears  as  sec.  363(1)  in  the  Con- 
solidated Municipal  Act,  1922,  12  & 13  Geo.  V.  ch.  72,  and  by  it  a com- 
plete change  is  made  in  the  relations  between  the  city  council  and  the 
board  of  police  commissioners  of  a city.  The  effect  is  to  withdraw 
from  the  board  the  power  to  require  the  council  to  provide  for  the 
remuneration,  etc.,  of  the  police  force  such  sums  as  the  board  deter- 
mines to  be  necessary,  and  in  place  thereof  to  make  the  council  the 
sole  judge  of  what  the  municipality  should  pay  for  its  police  service — 
subject  to  the  qualification  (sec.  359)  that  the  council  cannot  reduce 
the  police  force  below  the  number  reported  by  the  board  to  be  abso- 
lutely necessary. 

In  1923,  the  council  of  a city  adopted  the  course  of  granting  the  sum  of 
$25,000  in  place  of  a larger  amount  estimated  by  the  board.  Nearly 
the  whole  sum  of  $25,000  was  paid  over  to  the  board  upon  its  requisi- 
tions, and  was  distributed,  leaving  unpaid  a part  of  the  salary 
of  the  plaintiff,  the  chief  constable  for  November,  1923  ($103.04)  and 
a small  sum  paid  by  him  for  police  duty  purposes. 

An  action  against  the  city  corporation  to  recover  these  sums  was  held 
(Magee,  J.A.,  dissenting),  to  fail  because  the  money  appropriated  was 
exhausted,  and  the  plaintiff  had  not  shewn  that  his  salary  at  a fixed 
sum  was  included  in  the  amount  granted  to  the  board  or  in  the 
council's  own  estimates  under  sec.  298(1). 
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The  appropriation  of  $25,000  to  cover  and  pay  for  all  the  purposes  set 
out  in  the  board’s  estimates  authorised  the  board  to  incur  liabilities 
up  to  that  amount  which  the  council  would  be  bound  to  pay,  while 
the  grant  of  a round  sum  indicated  that  the  board  was  permitted  to 
use  and  administer  the  money  as  it  thought  best.  The  requirement 
of  the  new  section  that  the  board  shall  prepare  and  submit  estimates 
to  the  council  “ for  its  consideration  and  approval  ” implies  the  power 
to  disapprove.  The  plaintiff’s  claim  not  having  been  dealt  with  so  as 
to  become  a debt  of  the  corporation,  the  municipality  had  no  power 
to  assess  and  levy  for  its  payment  (sec.  297(1)). 


Appeal  by  the  defendants,  the  Mnncipal  Corporation  of  the 
City  of  Peterborough,  from  the  judgment  of  the  First  Division 
Court  of  the  County  of  Peterborough  (Ward,  Co.C.J.)  in  favour 
of  the  plaintiff,  chief  constable  of  the  City  of  Peterborough,  for 
the  recovery  of  $103.04,  salary  for  the  first  half  of  November, 
1923,  and  $25.50,  money  paid  by  the  plaintiff  for  police  duty 
purposes. 


December  17,  1923.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

G.  N.  Gordon , K.C.,  and  Joseph  Wearing , for  the  appellants, 
relied  upon  the  statutory  right  of  the  council  under  the  Con- 
solidated Municipal  Act,  1922,  sec.  363,  to  approve  (and  conse- 
quently to  disapprove)  of  the  board  of  police  commissioners* 
estimates.  The  council  had,  to  a degree,  disapproved,  and  cut 
down  these  estimates  to  $25,000,  and  the  board  should  have  limited 
its  expenditure  accordingly.  By  sec.  289,  the  council  could  not 
incur  a debt  the  payment  of  which  is  not  provided  for  in  the 
estimates:  see  Mackay  & Co.  v.  Toronto  City  Corporation , [1920] 
A.C.  208,  at  pp.  210  and  213.  Practically  the  whole  of  the  $25,000 
had  been  paid  over  to  the  board  upon  its  requisitions,  and  had  been 
distributed,  leaving  the  amount  claimed  here  without  funds  for 
its  payment.  The  approval  by  the  council  of  the  expenditure 
was  a condition  precedent  to  the  plaintiffs  ability  to  collect: 
Bowles  v.  City  of  Winnipeg  (1919),  45  D.L'.R.  94;  W interbottom 
v.  London  Police  Commissioners  (1901),  1 O.L.R.  549,  2 O.L.R. 
105;  Toronto  Public  School  Board  v.  City  of  Toronto  (1902), 
4 O.L.R.  468;  W aterous  Engine  Co.  v.  Town  of  Capreol  (1922), 
52  O.L.R.  247;  Holmes  v.  Town  of  Goderich  (1902),  5 O.L.R.  33; 
In  re  Prince  and  City  of  Toronto  (1866),  25  U.C.R.  175.  The 
only  remedy  the  plaintiff  had  was  by  mandamus : McCleave  v.  City 
of  Moncton  (1902),  32  Can.  S.C.R.  106. 

R.  R.  Hall,  K.C.,  for  the  plaintiff,  respondent,  contended 
that  the  council  was  charged  with  a duty  under  the  statute  to 
“ approve  ” the  estimates  of  the  board,  or  at  least  to  maintain  the 
police  force  at  the  number  reported  by  the  board  to  be  absolutely 
necessary.  Not  having  performed  this  duty,  the  council  was 
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chargeable  with  the  amount  which  the  board  asked  for : Julius  v. 
Bishop  of  Oxford  (1880),  5 App.  Cas.  214.  The  plaintiff  was 
entitled  to  a quantum  meruit.  The  council  had  no  authority  to 
reject  reasonable  estimates. 

Gordon , K.C.,  in  reply,  contended  that  approval  suggested  the 
exercise  of  judgment  by  the  council,  and  therefore  the  power  to 
disapprove. 

January  14,  1924.  Hodgins,  J.A. : — The  Consolidated  Muni- 
cipal Act,  1922,  12  & 13  Geo.  V.  ch.  72,  sec.  363  (originally  enacted 
in  1920  by  10  & 11  Geo.  Y.  ch.  58,  sec.  9),  makes  a very  profound 
change  in  the  relations  between  police  boards  and  municipal 
councils.  Under  R.S.O.  1914,  ch.  192,  sec.  363,  there  was  vested 
in  the  police  board  power  to  determine  both  the  remuneration  of 
the  police  force  and  the  amount  which  it  deemed  requisite  therefor 
and  for  its  accommodation,  use,  and  maintenance.  The  municipal 
council,  by  the  same  section,  was  required  to  “ appropriate  for 
and  pay  such  remuneration ” and  to  “ provide  and  pay  for  ” 
certain  other  matters  which  the  police  board  should  deem  neces- 
sary. No  provision  was  then  made  for  the  submission  of  esti- 
mates, the  city  council  having  no  authority  to  question  the  requisi- 
tion of  the  board  in  any  way. 

The  present  section,  363(1),  when  enacted,  completely  changed 
that  situation.  It  reads  as  follows: — 

ce  (1)  The  board  shall,  on  or  before  the  first  day  of  March  in 
each  year,  prepare  and  submit  to  the  council  for  its  consideration 
and  approval,  its  estimates  of  all  moneys  required  for  the  ensuing 
year  to  pay  the  remuneration  of  the  members  of  the  police  force 
and  to  provide  and  pay  for  offices,  watch-houses,  watch-boxes,  arms, 
accoutrements,  clothing,  and  other  things  for  the  accommodation, 
use  and  maintenance  of  the  force.” 

The  change  indicates  the  intention  of  the  Legislature  to  with- 
draw from  the  police  board  the  power  to  require  the  municipality 
to  provide  what  the  board  had  determined  to  be  necessary,  and  in 
place  thereof  to  make  the  council  the  sole  judge  of  what  the  muni- 
cipality should  pay  for  its  police  service. 

This  was  subject  only  to  one  qualification — that  the  council 
could  not  reduce  the  police  force  below  the  number  reported  by 
the  board  to  be  absolutely  necessary. 

The  new  section  which  thus  deprived  the  board  of  its  original 
powers  makes  no  provision  requiring  the  municipality  to  pay  over 
the  amount  of  the  estimates  submitted.  If  the  council,  however, 
after  consideration,  approves  of  the  estimates  as  sent  in,  then  and 
then  only  will  the  board  be  enabled  to  make  the  amounts  specified 
therein  come  within  the  description  of  “ debts  of  the  municipality 
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falling  due  within  the  year.”  In  that  case  they  would  have  to  he 
provided  for  by  assessment  and  levy. 

Here  there  was  no  approval  of  the  estimates  in  their  original 
form,  but  the  council  adopted  the  course  of  granting  the  sum  of 
$25,000  in  place  of  the  amount  estimated  by  the  hoard.  This  was 
not  an  approval  of  the  board’s  estimates,  and  indeed  involved 
disapproval — for  it  rejected  the  total  amount  stated  to  he  neces- 
sary. In  deciding,  however,  upon  $25,000,  based,  no  doubt,  upon 
the  detailed  services  and  wants  shewn  in  the  hoard’s  estimate,  the 
council  may  be  said  to  have  proceeded  under  sec.  298(1),  which 
directs  it  to  prepare  estimates  of  all  sums  required  for  the  pur- 
poses of  the  municipality  during  the  year.  The  appropriation  of 
the  sum  of  $25,000  to  cover  and  pay  for  all  the  purposes  set  out 
in  the  police  hoard’s  estimates  authorised  the  hoard  to  incur 
liabilities  up  to  that  amount  which  the  city  would  be  bound  to 
pay,  while  the  grant  of  a round  sum  would  indicate  that  the  board 
was  permitted  to  use  and  administer  the  money  as  it  thought  best. 
Practically  the  whole  sum  of  $25,000  has  been  paid  over  to  the 
hoard  upon  its  requisitions,  and  has  been  distributed,  leaving  the 
amount  claimed  herein  without  funds  for  its  payment. 


It  was  argued  that  the  council  were  charged  with  a duty 
under  the  statute  to  “ approve  ” or  agree  to  the  estimates  of  the 
board  as  sent  in,  or  at  least  to  maintain  the  police  force  at  the 
number  reported  by  the  board  to  be  absolutely  required.  In  this 
way,  it  was  said,  it  had  a duty  to  perform,  and,  not  having  done 
so,  the  city  was  chargeable  with  the  amount  which  the  hoard  asked 
for.  The  answer  to  the  first  proposition  is  two-fold.  The  statute, 
in  using  the  words  “ consideration  and  approval,”  suggests  scrutiny 
and  the  right  to  exercise  judgment.  If  it  is  to  he  read  as  indi- 
cating merely  formal  concurrence  and  as  excluding  the  right  of 
disapproval,  then  the  change  in  the  language  made  by  the  Legis- 
lature was  unnecessary.  It  results  in  producing  exactly  the  state 
of  affairs  which  existed  in  1920.  Then  why  change  the  wording, 
if  the  situation  was  to  remain  the  same  ? The  other  answer  is  that 
preliminary  “ consideration  ” by  the  council  of  these  estimates 
would  be  a useless  form,  if  in  the  end  the  council  was  powerless 
to  do  aught  hut  agree.  As  to  the  second  point,  sec.  359  requires 
the  police  force  to  consist  of  the  number  of  constables,  officers,  and 
assistants,  reported  by  the  police  board  to  be  absolutely  required. 
But  it  does  not  commit  the  city  council  to  the  exact  salaries  men- 
tioned in  the  estimates.  It  prevents  the  municipality  from 
reducing  the  numbers  of  the  police  so  designated.  If  bad  faith 
were  shewn  in  dealing  with  the  estimates  so  that  it  was  quite 
evident  that  the  Board  would  find  itself  unable  to  retain  the 
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necessary  number,  another  and  different  question  would  be  pre- 
sented. This  question,  however,  does  not  properly  arise  here.  The 
action  of  the  council  did  not  interfere  with  the  number  of  the 
police  force.  At  most  it  indicated  that  the  board  must  arrange 
to  retain  that  number,  either  by  reducing  other  items  or  fixing 
somewhat  lower  salaries.  And  nothing  appears  which  indicates 
that  the  board  could  not  have  done  this. 

No  matter  how  awkward  the  situation  created  by  the  omission 
to  approve  of  certain  definite  items  or  proportions  of  items,  a 
course  advisable  for  municipal  councils  to  follow,  in  dealing  with 
estimates  prepared  and  submitted  by  statutory  boards,  the  sum 
of  $25,000  was  the  council’s  estimate  for  this  purpose  of  the  muni- 
cipality, and  the  police  board,  and  not  the  city  council,  is  respon- 
sible for  spending  the  $25,000,  without  regard  to  the  difference 
between  their  estimates  and  the  grant,  in  such  a way  as  to  produce 
the  present  result. 

The  plaintiff  fails  to  shew  that  his  salary  of  $1,700  was,  at 
that  figure,  included  in  the  amount  granted  by  the  council  to  the 
board,  or  in  the  council’s  own  estimates  under  sec.  298(1).  Neither 
of  these  things  having  been  proved,  it  is  difficult  to  see  how  the 
municipality  can  be  made  liable  for  this  particular  amount. 

Under  sec.  297(1),  the  municipality  has  power,  and  is  directed, 
to  assess  and  levy  a sum  sufficient  to  pay  all  debts  of  the  corpora- 
tion falling  due  within  the  year.  This  particular  claim  for  salary 
for  the  month  of  November,  1923,  not  having  been  dealt  with  so 
as  to  become  a debt  of  the  corporation,  as  has  been  pointed  out, 
the  municipality  has  no  power  or  authority  to  assess  and  levy  for 
its  payment.  On  the  evidence,  I think  it  is  quite  clear  that  upon 
the  amount  of  $25,000  being  granted  for  all  the  board’s  require- 
ments, the  matter  of  what  was  to  be  paid  thereout  was  left  at 
large  for  the  exercise  of  that  board’s  discretion.  The  board  having 
exhausted  the  money  while  paying  only  part  of  the  plaintiff’s 
salary  for  the  year,  his  action  as  against  the  corporation  must  fail. 

The  appeal  should  be  allowed  with  costs. 

Mulock,  C.J.O.,  and  Ferguson,  J.A.,  agreed  with  Hodgins, 
J.A. 

rwi 

Magee,  J.A. : — The  defendant  city  corporation  appeals  from 
the  judgment  of  the  First  Division  Court  of  the  County  of  Peter- 
borough. 

The  plaintiff  is  the  chief  constable  of  the  city,  and  sues  for 
$103.04,  salary  for  the  first  half  of  November,  1923,  and  for  $25.50, 
moneys  paid  by  him  for  police  duty  purposes,  and  the  judgment 
awarded  him  both  sums.  lie  has  had  to  sue  owing  to  a dispute 


App.  Div. 

1924. 

Newhall 

v. 

City  of 
Peter- 
borough. 

Hodgins, 

J.A. 


240 


App.  Div. 

1924. 

New  iiall 
v. 

City  of 
Peter- 
borough. 

'Magee,  J.A. 


ONTARIO  LAW  REPORTS.  [vol. 

between  the  city  council  and  the  board  of  commissioners  of  police 
as  to  the  control  of  expenditure  for  police  purposes. 

Within  certain  limits  “I  should  be  disposed  to  consider  that 
the  control  is  intended  to  be  with  the  council,  but  I do  not  think 
they  have  been  happy  in  their  selection  of  a case  in  which  to  estab- 
lish their  right.  The  Board  of  Police  Commissioners  is  one  of 
several  semi-independent  bodies  constituted  for  the  administration 
of  various  branches  of  public  business,  such  as  Boards  of  Education, 
Boards  of  Health,  and  Library  Boards,  each  of  which  is  entrusted 
with  direction  of  expenditure  of  moneys. 

The  Consolidated  Municipal  Act  of  1922,  which  governs  the 
present  case,  enacts  in  sec.  354  that  in  cities  there  shall  be  a Board 
of  Commissioners  of  Police,  to  consist  of  the  Mayor,  a County  Court 
Judge,  and  the  Police  Magistrate.  By  sec.  359  the  police  force 
shall  consist  of  a chief  constable  and  as  many  constables  and  other 
officers  and  assistants  as  the  council  may  deem  necessary,  but  not 
less  than  the  board  reports  to  be  absolutely  required.  By  secs. 
360,  361,  362,  the  members  of  the  police  force  shall  be  appointed 
by  and  hold  their  office  during  the  pleasure  of  the  board,  who  may 
make  regulations  for  the  government  of  the  force,  and  to  whose 
regulations  the  force  shall  be  subject.  In  towns,  villages,  town- 
ships, and  counties  the  power  of  appointment  of  the  chief  con- 
stable, or  high  constable,  and  of  constables,  rests  with  the  council, 
under  secs.  364,  365,  368,  and  the  Constables  Act,  R.S.O.  1914, 
ch.  94. 

Section  367  of  the  Act  of  1922  charges  the  chief  constable  and 
constables  with  the  duty  of  preserving  the  peace,  preventing  rob- 
beries, and  apprehending  offenders. 

It  is  not  disputed  that  the  members  of  the  police  force  are  the 
employees  of  the  corporation,  and  that  the  city  corporation  is 
ordinarily  liable  to  an  action  by  them  for  their  remuneration, 
although  their  selection  and  appointment  and  tenure  of  office  rest 
with  the  police  commissioners.  It  is  also  to  be  borne  in  mind 
that  the  plaintiff  is  suing  for  remuneration  for  past  services  actu- 
ally performed.  It  is  not  a question  of  damages  for  non-retention 
in  office. 

Now  what  are  the  provisions  for  the  remuneration  of  the  force? 
Previous  to  1920,  the  Municipal  Act  of  1914  had  provided  in  sec. 
363  that  the  council  should  appropriate  for  and  pay  such  remunera- 
tion to  the  members  of  the  police  force  as  the  board  might  deter- 
mine and  should  provide  and  pay  for  all  such  offices,  watch-houses, 
watch-boxes,  arms,  accoutrements,  clothing,  and  other  things,  as 
the  board  may  deem  requisite,  and  require  for  the  accommodation, 
use,  and  maintenance  of  the  force.  That  left  the  council  practi- 


LV.] 


ONTARIO  LAW  REPORTS. 


241 


cally  no  discretion  except  possibly  through  the  Courts.  But, 
though  the  requirement  might  be  by  the  commission,  the  payment 
would  be  by  the  council.  The  Act,  in  sec.  224,  requires  the  treas- 
urer to  pay  out  the  moneys  of  the  corporation  to  such  persons 
and  in  such  manner  as  the  laws  of  Ontario  and  the  by-laws  and 
resolutions  of  the  council  direct.  By  sec.  289  the  corporation  shall 
not,  except  when  otherwise  provided,  incur  a debt  the  payment  of 
which  is  not  provided  for  in  the  estimates  for  the  current  year; 
and  sec.  297  directs  the  council  to  assess  and  levy  each  year  sufficient 
to  pay  all  debts  falling  due  within  the  year.  By  sec.  298  the 
council  shall  in  each  year  prepare  estimates  of  all  sums  required 
for  the  purposes  of  the  municipality  during  such  year,  and  one 
or  several  by-laws  may  be  passed  for  assessing  and  levying  the 
rates.  Under  sec.  299(1),  where  the  amount  collected  falls  short 
of  the  sum  required,  the  council  may  direct  that  the  deficiency  be 
made  up  from  any  unappropriated  fund,  or,  if  there  be  no  such 
fund,  the  deficiency  may  be  deducted  proportionately  from  the 
sums  estimated,  or  from  any  one  or  more  of  them;  and  (2)  where 
the  amount  collected  exceeds  the  estimates,  the  surplus  shall  form 
part  of  the  general  funds,  and  shall  be  at  the  disposal  of  the  council, 
unless  otherwise  specially  appropriated.  This  section  evidently 
contemplates  that  a city  may  have  from  such  sources,  as  it  may 
have  from  other  sources  of  revenue,  a general  unappropriated  fund 
available  for  current  expenditure.  In  making  up  its  estimates 
the  council  prior  to  1920  would,  under  sec.  363  of  the  Act  of  1914, 
already  referred  to,  have  been  bound  to  provide  for  all  the  require- 
ments of  the  police  commissioners,  and  no  estimate  by  the  latter 
was  provided  for.  But  in  1920,  by  10  & 11  Geo.  V.  ch.  58,  sec.  9, 
that  section,  363(1),  was  repealed  and  a new  section  substituted 
as  it  now  stands  in  the  Act  of  1922,  sec.  363(1).  It  now  reads: 
“ The  board  shall,  on  or  before  the  first  day  of  March  in  each  year, 
prepare  and  submit  to  the  council  for  its  consideration  and  ap- 
proval, its  estimates  of  all  moneys  required  for  the  ensuing  year  to 
pay  the  remuneration  of  the  members  of  the  police  force  and  to 
provide  and  pay  for  offices,  watch-houses,  watch-boxes,  arms, 
accoutrements,  clothing,  and  other  things  for  the  accommodation, 
use  and  maintenance  of  the  force.”  There  is  thus  an  absence  of 
the  former  peremptory  direction  to  pay  the  requirements  of  the 
board,  and  there  is  not  only  provision  for  some  previous  estimates 
by  it,  but  those  estimates  are  to  be  for  the  consideration  and 
approval  of  the  council.  The  Legislature,  no  doubt,  expected  both 
bodies  to  act  reasonably  as  business  men,  with  due  regard  to  public 
safety  and  to  efficiency  and  economy.  If  it  were  necessary  1 
should  be  inclined  to  hold  that  the  council  was  not  left  to  a mere 
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right  of  remonstrance,  and,  if  that  proved  unavailing,  to  a mere 
withholding  of  its  approval,  and  that  the  ultimate  decision  on  the 
expenditure,  with  the  exception  to  be  referred  to,  would  rest  with 
the  council.  That  exception  is  this.  The  amendment  left  un- 
touched sec.  359,  whereby  the  police  force  was  to  consist  not  only 
of  a chief  constable,  but  of  not  less  constables  and  other  officers 
and  assistants  than  the  board  should  report  to  be  absolutely 
required.  The  council  was  given  no  discretion  as  to  that.  It  is 
not  now  necessary  to  consider  whether  the  council  would  have  any 
discretion  as  to  the  remuneration. 

What  happened  in  this  case  was  this.  In  February,  1923,  the 
board  sent  its  estimates  for  the  year  1923  to  the  council,  the  total 
sum  being  $28,843.  This  included  stated  salaries  for  the  chief 
constable  at  $2,473,  and  sixteen  constables  at  different  amounts 
and  a police-matron  at  $400,  making  in  all  a total  of  $24,173. 
The  other  $4,670  for  maintenance  and  upkeep  included  some 
printing,  stationery,  telegraphing,  telephoning,  postage,  clothing, 
and  other  items,  and  $1,425  for  upkeep  of  a motor  car  and  bicycle, 
$75  for  insurance  on  motor,  $110  for  a typewriter,  $200  for  chiefs 
expenses  attending  the  convention  of  chief  constables,  $300  for 
incidentals,  $530  for  light  and  fuel,  cleaning  and  upkeep,  of  police 
quarters  (which  in  the  evidence  are  said  to  be  in  the  municipal 
building).  These  were  evidently  debatable  items.  On  the  5th 
March,  the  council  adopted  a report  of  its  finance  committee  that 
the  police  department  estimates  be  reduced  to  $25,000;  no  items 
appear  to  have  been  specified  as  reducible  or  unnecessary.  The 
County  Court  Judge  and  the  Police  Magistrate  attended  the  Mayor 
and  council.  The  meetings  and  resolutions  need  not  be  referred 
to.  The  council  on  the  4th  May  finally  refused  to  change  its 
decision.  It  is  admitted  that  the  board  reported  to  the  council 
that  16  men  on  the  police  force  were  absolutely  necessary.  That 
was  the  number  employed  in  the  previous  year.  There  is  no  sug- 
gestion that  the  number  was  not  in  fact  necessary.  It  does  indeed 
appear  that  at  the  board  meeting  in  February  the  Mayor  proposed 
that  the  force  be  reduced  by  two  men  and  the  expenditure  reduced 
by  $3^000.  Some  months  later,  on  the  retirement  of  one  constable, 
the  board,  in  deference  to  the  council’s  desire  for  economy,  ab- 
stained from  appointing  a successor,  and  a considerable  increase 
of  offences  through  lack  of  patrol  is  said  to  have  followed.  The 
board  also  reported  that  the  other  incidentals  in  their  estimates 
were  absolutely  essential.  That  would  perhaps  include  the  item 
of  $400  for  the  police-matron.  On  the  5th  March,  the  council 
passed  a by-law  to  raise  and  levy  $230,436.75  for  the  year,  includ- 
ing $25,000  for  the  police  department,  $10,700  for  administration 
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of  justice,  and  $2,829.93  for  “ miscellaneous,”  $1,600  for  printing, 
stationery,  and  advertising.  There  the  matter  rested  except  that 
on  the  3rd  July,  1923,  the  council  adopted  a recommendation  that 
the  chairman  of  the  board  be  written  to  that  in  paying  accounts 
for  repairing  the  motor  car  and  motor  cycle  it  must  be  understood 
that  the  city  council  is  not  prejudicing  its  position  in  regard  to 
the  amount  appropriated  by  the  council  for  the  police  department 
this  year. 

In  the  statement  of  defence  it  is  alleged  that  the  commissioners 
made  no  provision  for  keeping  the  expenses  within  $25,000  by 
pruning  salaries  and  other  items,  and  that  they  knew  they  could 
not  within  $25,000  maintain  or  hire  a motor,  and  the  defendants 
rely  on  their  right  by  statute  to  reduce  proposed  expenditure. 
Excepting  this  assertion  as  to  the,  motor  and  the  Mayor’s  sugges- 
tion for  reducing  the  force  and  some  cross-examination  of  the 
plaintiff  as  to  the  necessity  for  him  attending  the  convention,  no 
other  items  are  anywhere  attacked  as  improper  or  excessive.  The 
Mayor’s  suggestion  did  not  propose  any  reduction  of  pay,  but  only 
of  number.  The  pay  of  the  force  was  the  same  as  had  been  estab- 
lished in  previous  years,  except  an  increase  of  $100  each  to  two 
constables. 

Inasmuch  as  the  statute  precludes  the  council  from  reducing 
the  number  of  the  force,  the  defendants  cannot  he  heard  to  say 
that  they  acted  illegally  and  did  not  provide  for  the  salaries  of 
the  plaintiff  and  the  other  constables.  Even  if  it  he  admitted 
that  the  fixing  of  the  salaries  would  rest  with  the  council  (see 
sec.  245(1)  and  sec.  242(4)),  they  have  not  fixed  any  less  amounts 
than  those  submitted  by  the  board,  and  I do  not  see  how  the 
council  could  he  heard  to  say,  in  the  absence  of  any  sums 
adopted  by  themselves,  that  any  sum  other  than  a reasonable 
sum  was  approved  by  them.  It  must  be  taken  on  the  evidence 
that  the  salaries  paid,  authorised  by  the  board,  are  reasonable, 
even  if  there  was  no  other  fact.  But  there  is  this  fact,  that  every 
fortnight,  beginning  on  the  15th  January,  1923,  down  to  the 
31st  October,  the  council  has  been  paying  without  objection  this 
plaintiff  and  all  the  constables  the  salaries  certified  by  the  board, 
and  on  the  15th  November  paid  the  other  constables  at  the  same 
rate,  and,  though  calling  attention  to  the  repair  of  the  motor  car, 
making  no  other  comment  or  caution. 

The  board’s  estimates  for  the  police  force  salaries,  including 
the  matron’s,  was  $24,173.  The  council  provided  for  $25,000.  I 
do  not  see  how,  on  the  facts,  they  can  be  heard  to  say  they  did  not 
provide  that  sum  of  $24,173  for  the  police  force  required  by  law, 
whatever  other  sums  they  might  dispute.  As  a fact,  I find  that 
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only  $20,806.67  had  been  paid  ont  before  this  action  for  salaries, 
leaving  ample  to  pay  the  plaintiff’ si  claim. 

The  defendants  have,  it  is  true,  paid  ont,  on  the  certificate  of 
the  board,  other  sums,  making  $24,985.76  paid  ont,  but  they  have 
done  this  of  their  own  motion.  Taking  their  own  contention, 
they  were  not  bound  to  pay  anything  beyond  the  reasonable  salaries 
required  by  statute;  and,  if  they  chose  to  go  on  making  payments, 
the  board  had  the  right  to  assume  that  they  were  acquiescing  and 
paying  out  of  the  general  unappropriated  funds  of  the  city.  Their 
making  such  payments  cannot  be  any  answer  to  this  plaintiff, 
whose  employment  is  required  by  law,  and  who  is  suing  for  past 
services  at  a rate  approved  by  themselves. 

The  appeal  should  fail  as  to  his  fortnightly  salary. 

As  to  his  claim  for  disbursements,  they  were,  except  a trifle 
incurred  in  the  pursuit  of  criminals,  in  repairs  to  the  city’s  motor 
and  for  hire  of  another  in  its  place. 

The  objections  made  to  it  are,  that  he  had  no  authority,  and 
that  the  appropriation  is  exceeded.  The  defence,  I take  it,  is  really 
only  because  the  item  is  found  in  the  doubtful  company  of  his 
claim  for  salary.  I should  be  sorry  to  hold  that  he,  the  head  of 
the  force,  in  charge  of  a motor  furnished  to  him  by  the  council, 
and  of  which  the  council  could  at  any  time  have  deprived  him,  and 
when  in  performance  of  his  duty  under  sec.  367,  had  not  implied 
authority  to  make  such  small  disbursements  for  his  employer. 

The  appeal  as  to  this  also  should  be  dismissed,  and  the  defend- 
ants should  pay  the  costs  of  appeal. 


Appeal  allowed  (Magee,  J.A.,  dissenting). 
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[APPELLATE  DIVISION.] 

Re  South  Waterloo  Provincial  Election. 

Mercer  v.  Homuth. 

Parliamentary  Elections  — Controverted  Election  — Votes  Illegally  Re- 
ceived— Names  not  on  Voters’  List — Names  on  Voters’  List  l)ut 
Statutory  Requirement  as  to  Residence  not  Fulfilled  — Election 
Laws  Amendment  Act,  1920, 10  & 11  Geo.  V.  ch.  2,  sec.  6,  subsec.  1 (e) 
—Ground  for  Voiding  Election — Ontario  Controverted  Elections  Act, 
secs.  3,  51,  88 — Irregularities,  whether  Affecting  Result  of  Election 
— Ontario  Election  Act,  sec.  4 — Other  Irregularities — Violation  of 
Secrecy  of  Ballot — Election  Act,  sec.  94 — Failure  of  Deputy  Return- 
ing Officer  to  Initial  Ballots — Corrupt  Practices — Payments  by  Can- 
didates to  Voters  — Absence  of  Corrupt  Intent  — Election  Declared 
Void — Disqualification  not  Declared — Election  Act,  sec.  182(2). 

The  respondent  was  returned  as  elected  by  a majority  of  only  15  votes; 
and  the  evidence  shewed  that  in  the  total  poll  21  votes  were  cast  by 
persons  who  had  no  right  to  vote: — 

Held,  that  the  election  of  the  respondent  should  he  declared  void  on 
account  of  these  illegal  votes,  although  it  could  not  be  shewn  in 
whose  favour  they  were  cast. 

Sections  3,  51,  and  88  of  the  Ontario  Controverted  Elections  Act  con- 
sidered. 

And  it  could  not  be  said  that  the  irregularities  thus  proved  did  not 
affect  the  result  of  the  election:  sec.  4 of  the  Ontario  Election  Act. 

Of  the  21  illegal  votes,  7 were  cast  by  persons  whose  names  were  on 
the  list,  but  who  had  not  been  residents  of  the  electoral  district  for 
three  months  next  preceding  the  day  of  polling,  and  for  that  reason 
their  votes  were  declared  illegal:  Election  Laws  Amendment  Act, 
1920,  10  & 11  Geo.  V.  ch.  2,  sec.  6,  subsec.  1(e). 

In  one  polling  subdivision  137  ballots  were  found  in  the  box  and  only 
134  names  appeared  in  the  poll-book:  — 

Held,  that  there  was  here  an  irregularity,  but  it  could  not  be  said 
that  it  affected  the  result  of  the  election. 

In  another  polling  subdivision  the  provisions  of  the  Election  Act 
relating  to  secrecy  of  the  ballot  were  violated  in  several  instances, 
and  there  was  not  a substantial  compliance  with  the  requirements 
of  the  Act: — 

Held,  that  the  election  should  be  declared  void  on  this  ground  also. 

In  another  polling  subdivision,  the  deputy  returning  officer  did  not 
initial  the  ballots  in  the  manner  prescribed  by  the  statute:  he 
initialled  the  counterfoils,  which  he  afterwards  destroyed:  — 

Held,  that  this  irregularity  did  not  affect  the  election. 

Payments  were  made  by  the  respondent,  through  his  official  agent,  for 
the  services  of  a band  and  an  entertainer  at  a picnic  or  gathering  of 
members. of  the  party  organisation  supporting  the  respondent’s  can- 
didature, at  which  he  made  a speech:  — 

Held,  that  these  payments,  though  they  might  be  considered  corrupt 
practices,  were  not  made  with  corrupt  intent,  but  with  a belief  in 
their  propriety,  inasmuch  as  the  respondent,  by  addressing  the  elec- 
tors at  the  picnic,  was  saved  the  expense  of  hiring  halls,  which  would 
have  been  a legitimate  expense. 

In  the  result,  the  election  was  declared  void,  but  the  respondent  was 
not  disqualified,  being  given  the  benefit  of  the  provisions  of  sec.  182 
(2)  of  the  Election  Act. 
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Petition  by  Arthur  William  Mercer,  under  the  Ontario  Con- 
troverted Elections  Act,  R.S.O.  1914,  ch.  10,  to  have  it  determined 
and  declared  that  Karl  L.  Homuth,  the  respondent,  was  not  duly 
elected  or  returned  at  the  election  for  the  electoral  district  of 
South  Waterloo  holden  on  the  25th  June,  1923,  and  that  his  elec- 
tion as  returned  by  the  returning  officer  was  void;  to  have  it  de- 
clared and  found  that  the  respondent  was  guilty  of  several  corrupt 
and  illegal  practices,  before,  during,  at,  and  after  the  election,  by 
himself  and  his  agents;  and  that  the  respondent  should  be  ad- 
judged disqualified  from  sitting  in  the  Legislative  Assembly,  from 
being  entered  on  the  voters*  list  as  a voter,  and  from  holding  office 
under  the  Crown  or  any  municipal  office. 

December  27  and  28,  1923.  The  petition  was  heard  and 
evidence  adduced  before  Kelly  and  Master,  JJ.,  at  Kitchener. 

R.  H.  G-reer , K.C.,  and  G.  C.  Price,  for  the  petitioner. 

C.  R.  Widdi field,  for  the  respondent. 

January  15,  1924.  Kelly  and  Masten,  JJ. : — The  trial  of 
this  petition  took  place,  pursuant  to  the  consent  of  both  parties,  in 
the  city  of  Kitchener,  on  the  27th  and  28th  December,  1923.  The 
petition  was  supplemented  by  particulars  delivered  by  the  peti- 
tioner on  or  about  the  12th  December,  1923,  and  at  the  opening 
of  the  trial,  pursuant  to  leave  granted,  certain  additional  particu- 
lars, numbered  88,  89,  91,  and  92,  were  delivered. 

At  the  close  of  the  trial  certain  parts  of  the  prayer  of  the  peti- 
tion were  abandoned  by  counsel  for  the  petitioner,  and  the  prayer 
of  the  petition  as  so  amended  reads  as  follows : — 

“ Wherefore  your  petitioner  prays: — 

“ 1.  That  it  may  be  determined  that  the  said  respondent  was 
not  duly  elected  or  returned  at  the  said  election  and  that  his  said 
election  as  returned  by  the  returning  officer  was  and  is  void. 

“ 2.  That  it  may  be  determined  and  adjudged  that  the  said 
election  was  and  is  void. 

“ 3.  That  it  may  be  declared  and  found  that  the  said  respondent 
was  and  is  guilty  of  the  several  corrupt  and  illegal  practices  hereto- 
fore charged,  and  having  been  committed  before,  during,  at,  and 
after  the  said  election,  by  himself,  and  by  his  agents  and  other 
persons  on  his  behalf,  by  and  wHh  the  actual  knowledge  and  con- 
sent of  the  said  respondent. 

“ 4.  That  in  consequence  thereof  the  said  respondent  may  be 
adjudged  disqualified  and  incapable  of  being  elected  to  or  of 
sitting  in  the  Legislative  Assembly  in  the  Province  of  Ontario 
and  of  being  entered  in  any  voters*  list  or  poll-book  as  a voter  and 
of  voting  at  any  election  and  of  holding  any  office  at  the  nomina- 
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tion  of  the  Crown  or  of  the  Lieutenant-Governor  in  Ontario  or 
any  municipal  office.” 

The  petitioner  alleges  that  15  persons,  whose  names  are  set 
forth  in  paragraphs  numbered  1,  3,  and  6 of  the  particulars,  voted 
illegally,  their  names  not  being  on  the  voters’  list. 

The  petitioner  also  alleges  that  7 persons,  whose  names  are 
set  forth  in  paragraphs  numbered  2,  4,  5,  and  9 of  the  particulars, 
voted  illegally,  because,  though  their  names  were  on  the  voters’ 
list,  they  had  not  resided  in  the  riding  of  South  Waterloo  for  a 
period  of  three  months  immediately  preceding  the  election  day. 

In  respect  to  the  above  charges,  we  disallow  the  charge  relating 
to  Rosina  Dechert  junior,  mentioned  in  paragraph  numbered  6 of 
the  particulars ; and  we  find  in  favour  of  the  petitioner’s  claim  in 
respect  to  the  remaining  21  persons  above  mentioned,  and  hold 
that  they  illegally  voted  at  the  election,  and  that  the  election 
was  irregularly  conducted  in  that  respect.  We  find  that  such 
irregularities  were  not  corrupt  practices  within  the  meaning  of 
the  Act. 

The  respondent  has  been  returned  as  elected  by  a majority  of 
only  15  votes.  Mr.  Widdifield’s  fundamental  argument  is  that, 
admitting  that  21  votes  were  polled  by  persons  who  were  not  en- 
titled to  vote,  yet  this  Court  has  no  jurisdiction  to  strike  off  any 
vote  unless  a corrupt  act  affecting  such  vote  is  proved.  He  refers 
as  the  basis  of  his  argument  to  sec.  88  of  the  Controverted  Elec- 
tions Act,  R.S.O.  1914,  ch.  10,  which  provides  that  “no  election 
or  return  shall  be  questioned  except  in  accordance  with  the  pro- 
visions of  this  Act,”  and  follows  this  up  by  referring  to  the  fact 
that  that  Act  contains  no  specific  reference  to  a scrutiny.  He 
argues  that,  consequently,  the  Legislature,  when  establishing 
secrecy  of  the  ballot,  abolished  all  powers  of  scrutiny  on  the  part 
of  the  Court;  in  other  words,  that,  because  the  Court  has  no  power 
to  inquire  how  any  elector  voted,  it  has  not  power  to  inquire  whether 
the  person  who  voted  had  the  right  to  vote ; and  he  contends  that, 
if  the  ballot  once  gets  in  the  ballot-box  without  objection  properly 
taken,  it  must  be  counted  unless  a corrupt  practice  affecting  it  is 
established.  The  argument  is  plausible,  but,  in  our  opinion,  is 
not  sound. 

In  the  first  place,  there  is  nothing  in  the  Controverted  Elections 
Act  which  takes  away  from  this  Court  the  jurisdiction  which  it 
has  always  exercised  of  scrutinising  and  ascertaining  whether  or 
not  the  votes  polled  were  properly  polled. 

In  the  second  place,  sec.  3 of  the  Controverted  Elections  Act 
provides : — 

“ The  Court  shall,  subject  to  the  provisions  of  this  Act,  have 
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the  same  powers,  jurisdiction  and  authority  with  reference  to  a 
petition  and  the  proceedings  thereon  as  the  Supreme  Court  would 
have  if  the  petition  were  an  ordinary  action  within  the  jurisdiction 
of  that  Court.77 

Nowr  what  would  be  the  jurisdiction  and  the  authority  of  the 
Court  if  this  were  an  ordinary  action?  Surely  it  would  be  to 
decide  whether  or  not  the  respondent  received  a majority  of  the 
votes  of  the  electors  entitled  to  vote  at  the  election;  for  by  sec.  51 
of  the  Controverted  Elections  Act  it  is  provided : — 

“ The  Election  Court  shall  determine  whether  the  member 
whose  return  or  election  is  complained  of,  or  any  and  what  other 
person,  was  duly  returned  or  elected,  or  whether  the  election  was 
void.77 

In  so  determining  it  seems  to  us  that  evidence  as  to  whether 
certain  ballots  found  in  the  ballot-box  were  cast  by  persons  entitled 
to  vote  is  relevant  and  pertinent  evidence  which  the  Court  is  bound 
to  receive  in  order  to  ascertain  whether  the  election  has  shewn  a 
majority  in  favour  of  the  respondent.  If  the  ballots  complained 
of  are  shewn  to  have  been  cast  by  persons  who  had  no  right  to 
cast  them,  they  are  void,  and  must  be  disregarded,  in  that  they 
cannot  be  said  to  be  in  favour  of  either  candidate.  They  cannot 
be  added  to  the  petitioner’s  ballots,  nor  can  they  be  counted  for  the 
respondent,  and  the  result  is  that  the  Court  cannot  tell  which 
candidate  had  the  majority.  In  view  of  sec.  51  of  the  Controverted 
Elections  Act  above  quoted,  and  it  not  being  known  and  not  pos- 
sible to  be  known  in  whose  favour  the  21  ballots  referred  to  were 
cast,  how  can  the  Court  possibly  say  or  determine  that  either  the 
respondent  or  his  opponent  was  duly  returned  or  elected?  The 
only  course  in  pursuance  of  that  section  is  for  the  Court  to  deter- 
mine that  the  election  was  void. 

This  view  is  further  supported  by  a consideration  of  sec.  4 of 
the  Ontario  Election  Act,  R.S.O.  1914,  ch.  8.  It  is  true  that  that 
clause  is  negative  in  form — providing  as  it  does  that  no  election  shall 
be  declared  invalid  by  reason  of  certain  irregularities  there  set  forth 
— but  the  implication  is  that  all  other  irregularities  not  covered  by 
the  section  are  grounds  on  which  the  Court  is  bound  to  declare 
the  election  invalid.  In  other  words,  if  irregularities  are  estab- 
lished the  saving  provisions  of  sec.  4 are  applicable  only  if  it 
appears  “ that  such  irregularity,  failure,  non-compliance  or  mistake 
did  not  affect  the  result  of  the  election.77 

Here  we  are  wholly  unable  to  ascertain  whether  the  21  void 
votes  which  were  irregularly  polled  did  or  did  not  affect  the  result, 
the  majority  being  only  15;  and  there  is  no  means  of  ascertaining 
how  these  21  voted.  We  cannot  say  that  it  appears  to  us  that 
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the  irregularities  so  proved  did  not  affect  the  result  of  the  election, 
and  consequently  the  saving  provisions  of  sec.  4 do  not  apply  so  as 
to  prevent  a declaration  that  the  election  is  invalid. 

The  petitioner  further  charges,  in  para.  7 of  his  particulars, 
that  in  polling  subdivision  No.  2,  township  of  North  Dumfries, 
3 votes  were  illegally  cast  for  the  respondent:  137  ballots  were 
polled,  and  only  134  names  appear  in  the  poll-book.  The  evidence 
substantiates  the  fact  above  stated,  and  it  constitutes  an  irregu- 
larity in  the  keeping  of  the  poll-book,  but  we  are  unable  to  say  that 
of  itself  it  affected  the  result  of  the  election. 

By  para.  8 of  his  particulars,  the  petitioner  alleges  that  Rosina 
Dechert  senior,  a voter  properly  on  the  list,  attended  at  polling 
subdivision  No.  1,  Preston,  for  the  purpose  of  casting  her  vote  on 
behalf  of  the  petitioner,  and  was  refused  a ballot  by  the  deputy 
returning  officer,  contrary  to  law.  We  find  against  this  charge. 

Paragraphs  10  to  30  of  the  particulars,  whereby  it  is  alleged 
that  ballots  were  corruptly  and  fraudulently  granted  by  the  deputy 
returning  officers  named  in  these  paragraphs,  are  dealt  with  by 
our  finding  above  set  out,  that  the  irregularities  mentioned  in  the 
said  paragraphs  did  not  constitute  a corrupt  practice.  We  find 
that  the  issue  of  the  said  ballots,  though  grossly  careless  on  the 
part  of  the  respective  deputy  returning  officers,  was  not  done  cor- 
ruptly or  fraudulently. 

Paragraphs  31  to  48,  inclusive,  of  the  particulars  are  dis- 
allowed. 

No  evidence  was  tendered  in  support  of  paras.  49  and  50  of  the 
particulars. 

Paragraphs  51  to  57,  inclusive,  are  disallowed. 

With  respect  to  paras.  58  to  63,  inclusive,  we  find  the  facts  to 
be  that  in  polling  subdivision  number  3,  township  of  North  Dum- 
fries, the  voting  took  place  in  the  summer-kitchen  of  Archibald 
Hall’s  house,  he  being  the  deputy  returning  officer  for  that  sub- 
division, and  that  no  separate  compartment  was  provided  in  which 
the  voters  might  mark  their  ballots,  the  marking  taking  place  on 
a table  placed  in  one  corner  of  the  room  and  only  partly  screened 
from  observation  by  a bureau;  we  find-  that  the  provisions  so 
made  for  securing  secrecy  of  proceedings  were  inadequate  and 
improper.  We  find  that  in  at  least  four  cases  it  was  possible  for 
persons  who  were  in  the  room  to  observe  the  voter  while  marking 
his  ballot,  and  that  in  one  case  an  elector  waiting  to  vote  actually 
saw  how  another  elector  marked  her  ballot.  One  witness,  whom 
we  believe,  swore  that  it  was  not  possible  to  mark  the  ballots  in 
secret  with  the  number  of  persons  in  the  room  who  were  present 
when  he  was  there.  We  further  find  that  the  provisions  of  sec.  94 
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of  the  Election  Act  were  not  observed,  and  that  in  these  various 
respects  irregularities  occurred  in  the  conduct  of  the  election  in 
this  polling  subdivision.  Considering  that  192  votes  were  cast  in 
this  polling  subdivision,  considering  all  the  circumstances  sur- 
rounding the  taking  of  the  vote  as  described  above,  and  considering 
the  narrow  majority  in  the  whole  riding,  it  is  manifest  that  these 
irregularities  were  by  no  means  trifling,  and  cannot  be  disregarded. 
We  are  not  disposed  to  say  that  the  irregularities  which  there  pre- 
vailed are  traceable  to  causes  other  than  mistake  or  oversight  or 
downright  carelessness  or  ignorance  of  the  officers  charged  with 
the  duty  of  conducting  that  part  of  the  election  or  lack  of  apprecia- 
tion of  the  responsibilities  of  their  office  and  the  importance  of 
their  duties;  but,  absolving  these  officers  from  any  corrupt  intent 
personally,  it  is  impossible  for  us  to  say  that  the  election  was  con- 
ducted in  accordance  with  the  principles  laid  down  in  the  Act, 
or  that  the  gross  irregularities  which  prevailed  on  the  taking  of 
the  vote  at  this  polling  place  did  not  affect  the  result  of  the  election. 

The  provisions  of  the  Act  which  relate  to  secrecy  of  the  ballot 
have  been  framed  with  care,  not  only  to  ensure  secrecy,  but  also  to 
afford  the  fullest  opportunity  to  each  voter  to  record  his  wishes 
deliberately  and  without  interference  and  free  from  publicity  and 
from  conditions  which  might  operate  as  an  embarrassment  or 
intimidation  in  the  free  exercise  of  his  judgment.  One  can  con- 
ceive of  cases  where,  if  secrecy  in  voting  is  not  assured,  a voter 
may  be  influenced,  by  one  consideration  or  another,  against  record- 
ing his  vote  in  accordance  with  his  real  wishes  and  intention. 
Owing  to  the  irregularities  which  prevailed  at  this  polling  place, 
we  are  clearly  of  opinion  that  there  was  not  a substantial  compli- 
ance with  the  requirements  of  thei  Act  and  that  the  fundamental 
principle  of  secrecy  was  violated.  In  the  result,  no  other  course 
is  left  open  but  to  declare  the  election  void  on  this  ground. 

With  respect  to  paras.  64,  65,  and  66  of  the  particulars,  we 
find  that  Louis  E.  Dietrich  was  the  scrutineer  for  the  respondent 
at  polling  subdivision  No.  5 in  the  township  of  Wilmot;  that  he 
assisted  at  least  2 and  probably  4 -persons  to  the  compartment  in 
which  to  mark  their  ballots,  and  in  at  least  one  case  made  certain 
explanations  to  the  voter  respecting  the  ballot;  that  this  was  done 
by  direction  of  the  deputy  returning  officer,  John  Herber,  in  lieu 
of  the  procedure  prescribed  by  sec.  100  of  the  Election  Act;  and 
that  the  provisions  of  that  section  were  not  observed.  Two  of  the 
persons  above  referred  to  were  incapacitated  by  partial  blindness 
or  defective  eyesight  from  voting  in  the  usual  manner  prescribed 
by  the  Act,  and  they  were  unable  to  read  English.  Their  votes 
were  not  cast  in  the  manner  required  by  subsec.  1 of  sec.  100. 
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The  deputy  returning  officer  did  not  require  them  to  take  before 
him  the  oath  prescribed  by  subsec.  2 ; and  the . deputy  returning 
officer  did  not  make  in  the  poll-book  the  entry  required  by  subsec.  3. 

Referring  to1  para.  67  of  the  particulars,  we  find  that  at  this 
same  polling  subdivision  (No.  5,  township  of  Wilmot)  the  oath  of 
secrecy  prescribed  by  sec.  164  was  not  administered  to  the  poll- 
clerk  or  to  either  of  the  scrutineers.  In  fact  the  procedure  at  this 
polling  place  was  characterised  by  a general  disregard  of  what  the 
Act  requires  of  election  officers ; and,  if  it  were  tolerated,  elections 
would  be  little  better  than  a farce.  The  conduct  of  elections 
should  not  be  entrusted  to  any  one  so  lacking  in  appreciation  of 
what  the  Act  requires  and  so  wanting  in  ordinary  common  sense 
as  were  the  officers  at  this  polling  subdivision. 

No  evidence  was  adduced  before  us  with  respect  to  paras.  68 
and  69. 

No  specific  evidence  was  directed  to  the  claim  in  para.  70. 

There  is  no  sufficient  evidence  of  any  corrupt  practice  or  irregu- 
larity in  connection  with  the  appointment  of  deputy  returning 
officers  referred  to  in  paras.  71,  72,  and  73  of  the  particulars. 
The  respondent  did  recommend  the  appointment  of  Aaron  Mader 
of  Breslau  as  the  deputy  returning  officer  of  polling  subdivision 
No.  6,  township  of  Waterloo,  but  we  find  that  there  was  no  corrupt 
or  fraudulent  action  on  the  part  of  the  respondent  in  making  that 
recommendation. 

We  find  against  the  allegations  in  paras.  74,  75,  76,  and  77  of 
the  particulars.  Paragraphs.  78  and  79  are  considered  hereafter 
along  with  para.  92. 

Paragraphs  80  and  82  are  of  a general  character;  they  do  not 
contain  specific  charges,  and  were  not  pressed  before  us. 

We  find  against  thei  charge  made  in  paras.  83  and  85.  Our 
findings  made  in  respect  of  other  charges  dispose  of  paras.  84,  86, 
and  87. 

With  respect  to  the  allegation  in  para.  No.  88,  we  find  that  in 
polling  subdivision  No.  2,  township  of  North  Dumfries,  the  deputy 
returning  officer  failed  to  initial  the  ballots  in  the  manner  pre- 
scribed by  law.  We  find  that  he  initialled  the  counterfoils,  which 
he  afterwards  destroyed.  We  are  unable  to  find  that  this  irregu- 
larity affected  the  election. 

Charge  89  was  abandoned  by  the  petitioner. 

No  evidence  was  offered  under  para.  91  of  the  particulars. 

With  respect  to  paras.  78  and  92  of  the  particulars,  the  facts 
are  as  follows.  The  United  Farmers’  organisation  in  South  and 
North  Waterloo  is  accustomed  to  hold  an  annual  picnic,  during 
the  course  of  the  summer  season.  In  the  year  1923  such  annual 
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Kelly  and  picnic  was  held  on  the  13th  June.  At  these  picnics  one  of  the 
Masten,  JJ.  cust0mary  means  of  entertainment  is  by  public  speeches,  and  the 
1924.  respondent  had  been  accustomed  in  previous  years  to  speak  thereat. 
Re~South  1923?  in  lieu  of  holding  meetings  at  some  4 or  5 near-by  villages 
Waterloo  within  the  riding,  he  spoke  at  the  picnic  on  the  13th  June;  and, 
^lection1^  thus  relieved  from  the  expense  of  hiring  halls  in  which  to 

hold  these  several  meetings,  he  undertook  to  pay  the  expense  of 
providing  the  music  at  the  picnic.  John  Herber,  the  deputy  return- 
ing officer  of  polling  subdivision  No.  5 in  the  township  of  Wilmot 
(already  referred  to  in  connection  with  the  charges  in  paras.  64, 
65,  and  66),  a friend  of  the  respondent's  and  known  by  him  to  be 
a voter  in  the  riding,  was  the  secretary-treasurer  of  the  U.F.O. 
Club.  A band  was  employed  by  the  United  Farmers’  picnic  com- 
mittee and  paid  by  them  on  the  day  of  the  picnic,  and  subsequently 
the  respondent’s  agent,  pursuant  to  the  respondent’s  promise,  paid 
to  Herber  the  sum  of  $45,  being  the  amount  which  the  picnic 
committee  had  paid  to  the  band  for  its  services.  The  sum  so  paid 
to  Herber  was  by  him  paid  over  to  the  United  Farmers  in  reim- 
bursement of  the  amount  theretofore  paid  out  by  them  to  the 
band.  At  the  picnics  held  in  previous  years  by  the  Farmers’ 
organisation,  this  same  band  was  engaged,  and  in  each  year  but 
one  they  were  paid  the  same  amount  as  they  received  in  1923.  It 
is  questionable  if  any  of  the  members  of  the  band  were  aware  that 
it  was  the  respondent’s  money  with  which  they  were  paid.  Herber 
says  that  he  did  not  tell  them  that  the  respondent  was  paying. 

Referring  to  para.  79,  the  facts  are  similar,  except  that  the 
respondent  himself  directly  employed  Charles  McGregor,  a pro- 
fessional entertainer,  to  attend  at  the  picnic  with  his  troupe,  and 
paid  to  McGregor  his  regular  fee  for  the  services  so  rendered. 
Both  of  these  payments  were  made  through  the  official  agent  of  the 
respondent,  and  are  included  by  him  as  disbursements  in  the  return 
of  the  respondent’s  disbursements  made  after  the  election,  pursuant 
to  the  Act. 

We  are  of  opinion  that  the  evidence  establishes  these  charges 
(78,  89,  and  92)  as  corrupt  practices  within  the  meaning  of  the 
Ontario  Election  Act  and  amendments,  and  that  such  corrupt 
practices  were  committed  by  and  with  the  knowledge  and  consent 
of  the  candidate. 

As  to  the  claim  that  the  respondent  should  suffer  the  penalties 
of  disqualification  because  of  these  corrupt  and  illegal  practices 
in  and  in  respect  of  the  election,  we  have  carefully  considered 
these  acts  of  his  and  his  agents,  and  we  think  we  should  not  give 
effect  to  that  part  of  the  petitioner’s -claim.  Inexcusable  as  were 
several  of  these  acts  in  the  sense  that,  being  in  contravention  of 
what  the  Act  requires,  they  should  not  have  been  committed,  we 
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have,  with  some  hesitancy,  come  to  the  conclusion  that  they  were 
not  done  with  any  corrupt  intent,  but  were  rather  the  result  of  a 
misplaced  belief  in  their  propriety,  inasmuch  as  the  respondent 
by  that  expedient  was  able  to  substitute  the  expenditures  so  in- 
curred for  what  could  have  been  legally  incurred  in  the  rental  of 
halls  for  his  meetings;  and  they  do  not,  in  the  circumstances  in 
which  they  were  committed,  convince  us  that  the  respondent  did 
not  desire  to  have  the  election  conducted  according  to  law.  When 
the  whole  evidence  on  this  part  of  the  petitioner's  claim  has  been 
taken  into  account,  we  think  the  respondent  should  be  given  the 
benefit  of  the  provisions  of  subsec.  2 of  sec.  182  of  the  Ontario 
Election  Act.*  We  desire  to  put  on  record  that  in  so  doing  we  do 
not  condone  such  practices  or  minimise  or  detract  from  the  im- 
portance which,  if  elections  are  to  be  honestly  conducted,  must 
be  attached  to  any  act  which  tends  to  corrupt  or  may  have  the 
effect  of  corrupting  the  electorate,  and  it  is  only  because  of  the 
very  exceptional  circumstances  of  the  case  that  we  give  the  re- 
spondent the  benefit  of  the  doubt  we  entertain  as  to  the  corrupt 
practices. 

While  we  have  already  stated  that  the  election  must  be  declared 
void  because  of  specific  irregularities  fatal  to  its  validity,  we  ought 
not  to  part  with  the  case  without  calling  attention  to  the  accumu- 
lation of  irregularities,  substantial  and  serious,  which  the  evidence 
has  revealed:  absence  of  the  necessary  provisions  for  maintaining 
secrecy  and  permitting  voting  subject  to  observation;  failure  of  the 
officers  to  take  the  prescribed  oath  of  secrecy;  omitting  to  keep  a 
record  of  all  those  who  had  cast  their  ballots  ; accepting  votes  of 
those  whose  names  were  not  on  the  voters7  list  and  who  undoubt- 
edly had  no  right  to  vote,  and  the  votes  of  those  who,  though  their 
names  were  on  the  list,  had,  under  the  provisions  of  the  Act,  no 
right  to  vote ; permitting  a representative  of  the  candidate  to  enter, 

* 182. — (1)  Subject  to  the  provisions  of  subsection  2 where  an 
Election  Court  determines  and  reports  that  a corrupt  practice  has  been 
committed,  by  or  with  the  actual  knowledge  and  consent  of  a candidate, 
then  in  addition  to  his  election,  if  he  has  been  elected,  being  void,  the 
candidate,  during  the  eight  years  next  after  the  date  of  his  being  so 
found  guilty,  shall  be  incapable  of  being  elected  to  and  of  sitting  in 
the  Assembly  or  any  municipal  council  and  of  being  entered  on  any 
voters’  list  or  registered  as  a voter  and  of  voting  at  an  election,  and  of 
holding  any  office  at  the  nomination  of  the  Crown  or  of  the  Lieutenant- 
Governor  or  any  municipal  office. 

(2)  If  the  Election  Court  or  one  of  the  Judges  thereof  finds  that 
an  act  constituting  in  law  a corrupt  practice  was  committed  by  a 
candidate,  or  with  his  actual  knowledge  and  consent,  but  without  any 
corrupt  intent,  and  in  an  ignorance  which  was  involuntary  and  excus- 
able, and  that  the  evidence  shewed  that  the  condidate  honestly  desired, 
and  in  good  faith  endeavoured  as  far  as  he  could,  to  have  the  election 
conducted  according  to  law,  the  candidate  shall  not  be  subject  to  the 
penalties  and  disabilities  which  he  would  otherwise  incur  under  the 
next  preceding  subsection. 
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as  he  did,  the  compartment  set  aside  for  marking  the  ballots  and 
conversing  with  and  giving  directions  to  the  voter  relating  to 
the  ballot;  failure  of  the  election  officers  to  comply  with  the 
requirements  of  the  Act  in  respect  of  the  taking  of  the  votes  of 
persons  who,  through  blindness  or  other  physical  incapacity,  were 
unable  to  record  their  votes  in  the  regular  manner ; and  the  failure 
to  obtain  from  such  voters  the  oath  prescribed  by  sec.  100  (2). 
Gross  disregard  of  the  principles-  laid  down  by  the  Election  Act 
prevailed  in  several  places.  Literal  compliance  with  the  directions 
for  conducting  elections  is  not  to  be  expected,  but  there  should  be 
substantial  compliance.  In  many  respects  there  was  not,  in  the 
conduct  of  this  election,  that  degree  of  compliance  necessary  to  its 
validity,  even  assuming,  as  was  the  case  in  more  than  one  instance, 
that  the  irregularities  were  due  to  mistake,  ignorance,  carelessness, 
or  stubborn  adherence  to  what  election  officers  deemed  to  be 
correct  practice  in  taking  the  vote. 

The  result  is  that  we  are  unable  to  determine  that  the  respond- 
eat (or  any  other  person)  was  duly  returned  or  elected  as  member 
for  the  riding  of  South  Waterloo;  we  do  determine  that  the 
election  was  void;  and  we  certify  accordingly. 

We  report  also  that  corrupt  practices  were  committed  on  behalf 
of  the  respondent,  Karl  Homuth,  by  and  with  his  knowledge  and 
consent,  (1)  in  the  payment  of  $45  for  the  services  of  the  Baden 
Band  at  the  picnic  held  under  the  auspices  of  the  United  Farmers’ 
organisation  on  the  13th  June,  1923,  and  (2)  in  the  payment 
of  $25  to  one  Charles  McGregor,  professional  entertainer,  for  the 
services  of  himself  and  his  troupe  at  the  said  picnic.  The  respond- 
ent has  himself  admitted  these  payments.  We  are  of  opinion  that 
the  respondent  is  entitled  to  the  benefit  of  subsec.  2 of  sec.  182  of 
the  Act.  We  also  certify  that,  while  there  occurred  these  two 
instances  of  corrupt  practices,  we  have  no  reason  to  believe  that 
corrupt  practices  extensively  prevailed  at  this  election. 

We  are  of  opinion  that  the  inquiry  into  the  circumstances  of 
this  election  has  not  been  rendered  incomplete  by  the  action  of  any 
of  the  parties  to  the  petition,  and  we  do  not  see  that  further  inquiry 
as  to  whether  corrupt  practices  have  extensively  prevailed  is  desir- 
able. 

The  respondent  should  pay  the  costs  of  the  proceedings  at  the 
trial.  Though  the  charges  of  disqualification  have  not  succeeded, 
the  prosecution  thereof  did  not  add  materially  to  the  general  costs. 

Homuth,  the  respondent  to  the  petition,  appealed  from  the 
judgment  of  Kelly  and  Masten,  JJ. 


February  1,  1924.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Middleton,  and  &mith,  JJ.A. 
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Greer , K.C.,  for  Mercer,  the  petitioner,  took  the  objection  that  App.  Div. 

no  appeal  lay.  W24. 

R.  T.  Harding , K.C.,  and  Widdifield,  for  Homnth,  the  appel-  — — 

lant,  contended  that  under  sec.  88  of  the  Controverted  Elections 
Act,  unless  a corrupt  act  was  proved,  the  Court  had  no  jurisdiction  Provincial 
to  strike  off  any  vote,  and  that  hence  the  appellant  should  have  Election- 
been  declared  duly  elected:  Election  Act,  secs.  5,  182,  subsec.  2, 
and  184;  Controverted  Elections  Act,  sec.  51.  As  to  corrupt 
practices  by  Homuth  they  contended  that  there  was  no  intent,  and 
that  the  expenses  were  legitimate  within  the  decision  in  Re  Gren- 
ville Provincial  Election  (1920),  48  O.L.R.  289,  at  p.  295;  Election 
Act,  sec.  167,  subsec.  2.  In  regard  to  the  right  of  appeal,  they 
referred  to  secs.  61-64  of  the  Controverted  Elections  Act;  Re 
Hickey  and  Town  of  Orillia  (1908),  17  O.L.R.  317;  and  In  re 
Port  Arthur  and  Rainy  River  Provincial  Election  (1907),  14  0. 

L.R.  345. 

Greer , K.C.,  and  Price , for  Mercer,  were  not  called  upon  ex- 
cept upon  the  question  of  costs.  They  addressed  the  Court  briefly 
on  that  question,  arguing  that  the  petitioner  was  entitled  to  all  the 
costs  of  the  appellants  unsuccessful  appeal. 

At  the  conclusion  of  the  argument  the  judgment  of  the  Court 
was  delivered  by  Mulock,  C.J.O.: — In  this  case  the  candidate  was 
declared  elected  by  a majority  of  15  votes.  At  the  trial  it  appeared 
that  14  votes  were  invalid,  while  a further  7 votes,  according  to 
the  view  of  the  Election  Act  taken  by  the  learned  trial  Judges, 
were  invalidated.  The  Port  Arthur  case,  referred  to  by  counsel 
for  the  appellant,  dealt  with  questions  arising  prior  to  the  com- 
pletion of  the  voters*  list.  The  further  7 votes  in  this  case  were 
those  of  voters  on  the  list,  who  had  not  been  residents  of  the 
electoral  district  for  three  months  prior  to  the  date  of  the  election : 

Election  Laws  Amendment  Act,  1920,  10  & 11  Geo.  Y.  ch.  2,  sec.  6, 
subsec.  1(e).  Hence  there  were  in  all  21  bad  votes  in  the  ballot- 
boxes.  Under  sec.  51  of  the  Controverted  Elections  Act,  it  is  the 
duty  of  the  Election  Court  to  determine  the  validity  of  such  an 
election.  If  there  were  21  bad  votes,  then  there  were  21  bad  ballots 
among  10,000,  and  it  may  be  that  those  21  votes  gave  the  candidate 
a majority  of  15.  We  are  unable  to  declare  who  was  elected. 

The  appeal  therefore  fails  and  must  be  dismissed  with  costs; 
but  the  judgment  should  be  varied  by  allowing  the  petitioner  no 
costs  in  the  Court  below  in  respect  of  charges  which  he  failed  to 
establish,  and  by  allowing  the  appellant  by  way  of  set-off  his  costs 
in  the  Court  below  relating  solely  to  such  charges. 

Appeal  dismissed  with  costs,  with  a variation  as  to  costs  in  the 

Court  below. 
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Cooper  v.  Canadian  Northern  Ontario  Railway  Co. 

Workmen’s  Compensation  Act — Death  of  Servant  of  Railway  Company 
— Negligence  of  another  Railway  Company — Action  by  Widow  and 
Children  under  Fatal  Accidents  Act — Application  for  and  Accept- 
ance of  Compensation  under  Act — Employer-company  Subrogated  to 
Rights  of  Widow  and  Children — Election — Sufficiency  of — Secs.  7 
and  9 of  Act — Whether  Binding  on  Infant  Dependants — Secs.  2(1) 
( e ),  13,  33,  35  of  Act  — Refusal  of  Employer -company  to  Adopt 
Action— Stay  of  Action  — Joint  Operations  of  two  Railway  Com- 
panies— Defence  Based  on — 52  Viet.  ch.  77,  sched.,  para.  11  (Dom.) 

C.,  a conductor  employed  by  another  railway  company,  was  killed  in  a 
collision  between  his  train  and  a railway  car  of  the  defendant  railway 
company,  which  car,  it  was  alleged  by  the  plaintiffs,  the  widow  and 
infant  children  of  C.,  in  an  action  under  the  Fatal  Accidents  Act,  had 
been  negligently  left  by  the  defendant  company  on  a siding  so  close 
to  the  main  line  as  to  be  dangerous  to  traffic.  After  the  death  of  C., 
his  widow  had  applied  for  and  was  awarded  compensation  for  her- 
self and  her  children  under  the  provisions  of  the  Workmen’s  Com- 
pensation Act,  4 Geo.  V.  ch.  25,  and  amending  Acts,  and  had  been 
receiving  it  under  the  provisions  of  the  Act — C.  being  an  employee  of 
the  other  railway  company,  coming  under  para.  2 of  sched.  2 of  the 
Act:  — 

Held,  that  an  election  to  claim  compensation  from  the  Workmen’s  Com- 
pensation Board  or  the  employer  automatically  vests  in  the  Board  or 
employer  all  the  rights  of  action  which  the  claimant  may  have 
against  any  third  person;  the  third  person,  when  sued,  cannot  rely 
upon  the  election  as  a defence:  but,  if  the  claimant  succeeds  in  his 
action,  the  fruits  of  it  belong  to  the  subrogated  employer  or  Board. 

Section  9 of  the  Act  considered. 

Hutton  v.  Toronto  Railway  Co.  (1919),  45  O.L.R.  550,  Toronto  Railway 
Co.  v.  Hutton  (1919),  59  Can.  S.C.R.  413,  and  M elver  v.  Tammi  (1921), 
49  O.L.R.  179,  followed. 

When  the  Board  is  subrogated,  the  situation  is  substantially  the  same 
as  when  the  employer  is  subrogated ; but,  as  the  Board  is  not  entitled 
to  the  moneys  for  its  own  personal  benefit,  the  concluding  words  of 
subsec.  3 of  sec.  9 make  it  clear  that  the  moneys  belong  to  the  acci- 
dent fund  out  of  which  the  compensation  has  been  paid. 

Merely  claiming  and  accepting  compensation  under  the  Act,  no  matter 
what  the  form  of  the  application,  is  a sufficient  election  within  the 
meaning  of  secs.  7 and  9. 

Sections  2(l)(e),(m),  13,  33,  and  35,  make  it  clear  that  the  rights  of 
infant  dependants  are  affected  by  an  election  as  fully  as  those  of 
adults. 

In  this  case  the  railway  company  which  had  employed  C.  disclaimed  the 
action  commenced  by  the  plaintiffs:  — 

Held,  that  the  action  should  be  stayed  until  such  time  as  that  railway 
company  should  see  fit,  if  so  advised,  to  continue  and  prosecute  it 
under  the  power  conferred  by  sec.  9(3) — that  company  was  in  fact 
dominus  litis. 

Another  defence  to  the  action,  based  on  the  alleged  joint  liability  of  the 
two  railway  companies  under  an  agreement  for  joint  operation  at  the 
place  where  C.  was  killed  (see  the  Dominion  Act  52  Yict.  ch.  77, 
sched.,  para.  11),  was  not  considered. 

Motion  by  the  defendants  for  a judgment  dismissing  the  action 
upon  questions  of  law  raised  in  the  pleadings. 
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October  11  and  18,  1923.  The  motion  was  heard  by  Orde,  J., 
in  the  Weekly  Court,  on  the  first  day  in  Toronto  and  on  the  second 
in  Ottawa. 

R.  E.  Laidlaw , for  the  defendants. 

E.  P.  Gleeson , for  the  plaintiffs. 

January  17,  1924.  Orde,  J. : — The  plaintiffs  are  the  widow  and 
infant  children  of  Henry  Cooper,  who,  while  employed  as  a con- 
ductor by  the  Canadian  Pacific  Railway  Company,  was  killed  at 
Harrowsmith,  Ontario,  as  the  result  of  a collision  between  his 
train  and  a railway  car  of  the  defendant  railway  company,  which, 
the  plaintiffs  allege,  had,  been  negligently  left  by  the  defendant 
company  or  its  servants  on  a siding  so  close  to  the  main  line  as 
to  be  dangerous  to  traffic.  At  the  point  in  question  both  the  Can- 
adian Pacific  Railway  Company  and  the  defendant  company 
carried  on  certain  operations  jointly  under  certain  statutory  pro- 
visions which  will  be  referred  to  later. 

The!  defendants,  in  addition  to  a denial  of  negligence  and  a 
defence  of  contributory  negligence,  pleaded  that  the  plaintiffs  had 
already  received  compensation  under  the  provisions  of  the  Work- 
men^ Compensation  Act  and  were  not  entitled'  to  maintain  this 
action,  and  further  that,  by  reason  of  a certain  statute  of  Canada, 
the  Canadian  Pacific  Railway  Company  was  alone  legally  respon- 
sible for  any  damages. 

The  action  had  been  entered  for  trial  at  the  Ottawa  Assizes 
last  October,  but  the  defendants  launched  this  motion  to  dismiss 
the  action,  upon  the  grounds  which  are  dealt  with  by  this  judg- 
ment. Counsel  for  the  plaintiffs  recognised  the  desirability  of 
dealing  with  the  points  raised  in  that  way  rather  than  at  or  after 
a trial  before  a jury,  and  thp  trial  was  postponed. 

After  the  death  of  Cooper,  his  widow,  the  adult  plaintiff, 
applied  for  compensation  for  herself  and  her  children  under  the 
provisions  of  the  Workmen’s  Compensation  Act,  4 Geo.  Y.  ch.  25, 
and  its  amendments.  Cooper  being  an  employee  of  the  Canadian 
Pacific  Railway  Company,  an  employee  coming  under  para.  2 of 
the  2nd  schedule  of  the  Act,  the  widow  was  awarded  compensation 
for  herself  and  her  children,  and  has  since  been  receiving  it  under 
the  provisions  of  the  Act.  Notwithstanding  that,  this  action  was 
afterwards  commenced  under  the  Fatal  Accidents  Act  against  the 
defendant  company  for  damages,  on  the  ground  that  the  death  of 
Cooper  was  caused  by  the  defendants’  negligence. 

The  plaintiffs  rely  upon  the  judgments  in  Hatton  v.  Toronto 
Railway  Co.  (1919),  45  O.L.R.  550,  Toronto  Railway  Co.  v. 
Hutton  (1919),  £9  Can.  S.C.R.  413,  and  Mclverv.  Tammi  (1921), 
49  O.L.R.  179,  as  an  answer  to  the  objection  raised  by  the  defend- 
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ants  to  the  plaintiffs’  right  to  bring  the  action  after  electing  to 
claim  compensation  under  the  Act  from  Cooper’s  employer s,  the 
Canadian  Pacific  Railway  Company. 

Now  it  is  quite  clear  from  the  wording  of  sec.  9 of  the  Act 
and  from  the  judgments  in  the  cases  just  mentioned,  that  an 
election  to  claim  compensation  against  the  Board  or  the  employer, 
as  the  case  may  be,  automatically  vests  all  the  rights  of  action 
which  the  claimant  might  have  against  any  third  person  liable 
in  damages  for  the  injury,  in  the  Board  or  the  employer.  But, 
as  any  action  against  such  third  person  must  be  brought  in  the 
name  of  the  claimant,  and  as  the  fact  that  election  to  claim  com- 
pensation has  been  made  in  no  way  affects  the  liability  of  such 
third  person,  it  is  not  open  to  him,  on  the  authority  of  the  Hutton 
and  Mclver  cases,  to  rely  upon  the  election  as  a defence  to  the 
action.  It  is,  however,  equally  clear  from  sec.  9 and  from  those 
two  cases,  that  the  fruits  of  the  action,  if  the  claimant  succeeds, 
belong  to  the  subrogated  employer  or  Board,  as  the  case  may  be. 

The  Hutton  and  Mclver  cases  were  both  cases  of  employers 
who  came  within  the  first  schedule  of  the  Act,  and  contributed  to 
the  accident  fund,  so  that  it  was  the  Board  which  was  subrogated 
to  the  rights  of  the  plaintiff,  and  which  was  entitled  to  the  fruits 
of  the  plaintiff’s  success  in  each  case,  for  the  benefit  of  the  accident 
fund.  In  the  present  case  it  is  the  employer,  namely  the  Can- 
adian Pacific  Railway  Company,  which,  because  it  comes  within 
the  second  schedule,  is  subrogated  to  the  rights  of  the  workman 
or  his  dependants.  If  not  carefully  read,  the  concluding  words  of 
subsec.  3 of  sec.  9 might  create  the  impression  that  when  the 
employer  is  subrogated,  no  provision  is  made  for  the  disposition 
of  the  sum  received,  because!  the  subsection  provides  that  “ any 
sum  recovered  from  him  by  the  Board  shall  form  part  of  the  acci- 
dent fund.”  But  the  subsection  expressly  vests  “ the  rights  of 
the  workman  or  his  dependants  ” in  the  Board,  or  in  the  employer 
if  the  latter  comes  within  schedule  2 and  is  therefore  liable  to  pay 
the  compensation.  By  “ rights  ” is  meant  all  the  rights,  including 
complete  ownership  of  the  fruits  of  the  action,  freed  from  any 
trust  or  obligation  in  respect  thereof  to  the  workman  or  his  de- 
pendants. When  the  employer  is  subrogated,  any  sum  recovered 
is  wholly  his : he  is  entitled  to  keep  it  by  way  of  indemnity  for  the 
compensation  which  he  has  been  compelled  by  the  Act  to  pay  to 
his  employee  or  the  latter’s  dependants.  If  the  amount  recovered 
is  less  than  the  compensation,  he  must  sustain  that  loss  himself; 
if  it  exceeds  the  compensation,  he  is  entitled  to  retain  it,  and  is 
not  bound  to  pay  it  over  to  the  employee  or  his  dependants. 

When  the  Board  is  subrogated,  the  situation  is  substantially 
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the  same;  but,  as  the  Board  is  not  entitled  to  the  moneys  for  its 
own  personal  benefit,  the  concluding  words  of  subsec.  3 were  in- 
tended to  make  it  clear  that  the  moneys  belong  to  the  accident 
fund  out  of  which  the  compensation  has  been  paid,  thereby,  by 
swelling  the  fund,  indemnifying  those  employers  who  are  compelled 
by  the  Act  to  contribute  to  it. 

It  may,  perhaps,  appear  to  be  unjust  that  where  some  third 
person  is  responsible  in  damages  for  the  injury  to  the  workman, 
his  employer  may,  by  means  of  an  action  in  the  workman’s  name, 
recover  for  his  own  benefit  a sum  exceeding  the  compensation  paid 
to  the  workman,  but  the  scheme  of  the  Act  is  that  the  sum  payable 
by  the  employer  shall  fully  compensate  the  workman  or  his  depend- 
ants, and  if  it  ever  happens  (as  it  may,  though  such  cases  must 
be  rare — the  M elver  case  was  such  a case)  that  a larger  sum  is 
recovered  from  the  third  person,  then  the  subrogated  employer 
has  a statutory  right  to  it.  There  is  really  nothing  inequitable  in 
such  a case,  because  the  employer’s  obligation  to  compensate  his 
employee  is  not  dependent  upon  any  right  of  action  over  against 
some  third  party,  but  merely  upon  his  employee’s  having  sustained 
some  injury  in  the  course  of  the  employment.  If  a right  of  action 
against  some  third  party  exists,  the  employer  is  entitled  to  exercise 
it  as  a means  of  recouping  himself,  and  he  must  take  all  the  risks 
as  to  costs  and  otherwise  of  any  action  he  may  see  fit  to  bring. 

Mr.  G-leeson  argues  that  merely  claiming  and  accepting  com- 
pensation under  the  Act  is  not  an  election  to  claim  compensation 
within  the  meaning  of  secs.  7 and  9.*  The  Act  does  not  prescribe 

*9. — (1)  Where  an  accident  happens  to  a workman  in  the  course  of 
his  employment  under  such  circumstances  as  entitle  him  or  his  dependants 
to  an  action  against  some  person  other  than  his  employer  the  workman  or 
his  dependants  if  entitled  to  compensation  under  this  Part  may  claim  such 
compensation  or  may  bring  such  action. 

(2)  If  an  action  is  brought  and  less  is  recovered  and . collected  than 
the  amount  of  the  compensation  to  which  the  workman  or  his  dependants 
are  entitled  under  this  Part  the  difference  between  the  amount  recovered 
and  collected  and  the  amount  of  such  compensation  shall  be  payable  as 
compensation  to  such  workman  or  his  dependants. 

(3)  If  the  workman  or  his  dependants  elect  to  claim  compensation 
under  this  Part  the  employer,  if  he  is  individually  liable  to  pay  it,  and 
the  Board  if  the  compensation  is  payable  out  of  the  accident  fund,  shall  be 
subrogated  to  the  rights  of  the  workman  or  his  dependants  and  may  main- 
tain an  action  in  his  or  their  names  against  the  person  against  whom  the 
action  lies  and  any  sum  recovered  from  him  by  the  Board  shall  form  part 
of  the  accident  fund. 

(4)  The  election  shall  be  made  and  notice  of  it  shall  be  given  within 
the  time  and  in  the  manner  provided  by  section  7. 

Subsection  (5),  as  added  in  1915  by  5 Geo.  V.  ch.  24,  sec.  4,  and 
amended  in  1916  by  6 Geo.  V.  chk  31,  sec.  1,  is  as  follows  : — 

(5)  No  employer  in  schedule  1 and  no  workman  of  an  employer  in 
schedule  1 or  dependant  of  such  workman  shall  have  a right  of  action 
against  any  employer  in  schedule  1 in  any  case  within  the  provisions  of 
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any  formal  method  of  election.  If  one  who  has  a choice  of  two 
courses  of  action,  either  of  which,  if  taken,  affects  the  rights  of 
another  person,  proceeds  along  one  course  so  far  that  the  other 
person  has  acted  upon  it,  then  he  has  elected  to  take  that  course. 
Election  is  “ the  exercise  of  his  choice  by  a man  left  to  his  own 
free  will  to  take  or  do  one  thing  or  another.  It  is  the  obligation 
conferred  upon  a person  to  choose  between  two  inconsistent  or 
alternative  rights  or  claims:”  Wharton’s  Law  Lexicon,  12th  ed., 
p.  317.  “ ‘ Election  ’ is  when  a man  is  left  to  his  own  free  will  to 

take  or  do  one  thing  or  another  which  he  pleaseth :”  Termes  de  la 
Ley , quoted  in  Stroud’s  Judicial  Dictionary,  p.  608. 

I think  it  is  immaterial  what  form  the  decision  to  apply  for 
compensation  takes  if  in  fact  it  has  gone  the  length  of  applying 
for  it  and  accepting  it.  The  Act  clearly  makes  that  choice  incon- 
sistent with  any  reservation  to  the  claimant  of  any  rights  of  action 
against  some  third  person  for  damages  in  respect  of  the  injury  for 
which  the  compensation  is  claimed  and  accepted  from  the  employer. 
In  my  judgment,  the  plaintiffs  have  elected  to  take  compensation, 
and  are  therefore  bound  by  sec.  9. 

Some  question  might  be  raised  as  to  how  far  the  infant  children 
of  the  deceased  can  be  said  to  have  made  any  election.  The  Act 
includes  children  among  dependants — see  the  definition  of  “ de- 
pendants” and  of  “ member  of  family”  in  sec.  2(1)  (e)  and  (m) 
— and  is  intended  to  confer  the  benefits  of  its  provisions  upon 
infant  children — see  secs.  33  and  35.  By  sec.  13  any  right  of 
action  against  the  employer  or  the  accident  fund  is  denied,  and 
by  sec.  15  the  provisions  of  the  Act  are  to.  be  in  lieu  of  all  such 
rights  of  action.  These  sections,  together  with  the  whole  scope 
and  purpose  of  the  Act,  make  it  abundantly  clear  that  the  rights 
of  infant  dependants  are  affected  quite  as  fully  as  those  of  adults. 
And,  if  the  infants  may  bring  an  action  by  their  next  friend  and 
be  bound  thereby,  there  is  no  logical  reason  why  they  may  not  by 
the  same  means  apply  for  compensation  and  be  bound  by  the'result, 
especially  where,  as  I have  already  said,  the  Act  contemplates  the 

subsection  1,  but  in  any  case  where  it  appears  to  the  satisfaction  of  the 
Board  that  a workman  of  an  employer  in  any  class  in  schedule  1 is  injured 
or  killed  owing  to  the  negligence  of  an  employer  or  the  workman  of  an 
employer  in  another  class  in  schedule  1,  the  Board  may  direct  that  the 
compensation  awarded  in  any  such  case  shall  be  charged  against  the  class 
to  which  such  last  mentioned  employer  belongs. 

7. — (1)  Where  by  the  law  of  the  country  or  place  in  which  the  acci- 
dent happens  the  workman  or  his  dependants  are  entitled  to  compensation 
in  respect  of  it  they  shall  be  bound  to  elect  whether  they  will  claim  com- 
pensation under  the  law  of  such  country  or  place  or  under  this  Part  and 
to  give  notice  of  such  election,  and  if  such  election  is  not  made  and  notice 
given  it  shall  be  presumed  that  they  have  elected  not  to  claim  compensation 
under  this  Part. 
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allowance  of  compensation  as  great  as  conlcl  be  obtained  by  action, 
and  in  many  cases  where  no  compensation  could  have  been  legally 
awarded  against  any  person  in  a Court  of  law. 

The  question  therefore  is  narrowed  down  to  this : Is  the  prin- 
ciple laid  down  in  the  Hutton  and  M elver  cases  applicable  here, 
where  it  affirmatively  appears  that  the  Canadian  Pacific  Railway 
Company  disclaims  the  action  commenced  by  the  plaintiffs?  In 
the  Hutton  case  (leaving  aside  the  ineffectual  attempt  after  judg- 
ment to  reassign  the  Board’s  rights  to  the  plaintiff),  there  was, 
or  was  assumed  to  be,  assent  on  the  part  of  the  Board  to  the 
bringing  of  the  action.  In  the  M elver  case,  there  was  no  evidence 
as  to  what  attitude  the  Board  might  take  towards  an  action  which 
they  had  neither  approved  nor  disapproved,  but  the  judgment  left 
it  open  to  the  Board  either  to  adopt  the  judgment  or  to  intervene 
for  the  purpose  of  asserting  its  position,  as  it  saw  fit.  Here  the 
Canadian  Pacific  Railway  Company  has  expressly  declined  to 
sanction  or  approve  of  the  action  brought  by  the  plaintiffs.  Under 
those  circumstances,  what  right  have  the  plaintiffs  to  continue? 
If  the  defendants  had  produced  a complete  release  from  all  liability, 
executed  under  the  seal  of  the  Canadian  Pacific  Railway  Company, 
it  would  surely  have  disposed  of  -all  possibility  of  recovery  by  the 
plaintiffs.  Whether  mere  refusal  to  sanction  or  approve  of  the 
action  can  be  treated  as  a release  may  be  open  to  question,  but 
with  that  refusal  affirmatively  shewn  it  seems  futile  for  the  plain- 
tiffs to  proceed. 

I think  this  case  is  to  be  distinguished  from  the  Hutton  and 
M elver  cases  upon  that  simple  ground,  namely,  that  it  is  made 
to  appear  to  the  Court  that  the  Canadian  Pacific  Railway  Com- 
pany, to  whose  benefit  the  fruits  of  the  action  must  enure  under 
the  Act,  definitely  refuses  to  authorise  the  action.  For  this  reason, 
while  not  going  so  far  as  to  dismiss  the  action,  I think  I must 
order  that  it  be  stayed  until  such  time  as  the  Canadian  Pacific 
Railway  Company  may  see  fit,  if  so  advised,  to  continue  and  prose- 
cute it  under  the  power  conferred  by  sec.  9(3).  That  company 
may  see  fit  to  discontinue  it  or  to  abandon  or  release  its  right  of 
action  (if  any)  against  the  defendants:  it  ought  to  be  regarded  as 
the  real  dominus  litis , though  obliged  to  sue  in  the  names  of  the 
plaintiffs. 

The  defendants  raised  another  point  upon  the  motion,  based 
upon  the  provisions  of  an  Act  respecting  the  Kingston  and  Pem- 
broke Railway  Company  and  the  Napanee  Tam  worth  and  Quebec 
Railway  Company,  52  Viet.  ch.  77  (Dorn.) — by  para.  11  of  the 
agreement  set  forth  in  the  schedule  to  that  Act,  certain  operations 
were  to  be  carried  on  by  both  railway  companies  jointly.  Mr.  Laid- 
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law  contended  that  the  effect  of  this  was  to  make  the  Canadian  Pa- 
cific Railway  Company  jointly  liable  (if  at  all)  with  the  defendants. 
The  effect  of  this,  it  was  argued,  was  twofold.  It  deprived  the  plain- 
tiffs of  any  right  of  action  against  the  defendants  because  they 
had  accepted  compensation  from  one  of  two  joint  tort-feasors  or 
obligors;  and  further,  if  the  plaintiffs’  rights  against  the  defend- 
ants were,  under  the  Workmen’s  Compensation  Act,  wholly  vested 
in  the  Canadian  Pacific  Railway  Company,  then  the  latter  com- 
pany could  have  no  right  of  action  against  its  co-tort-feasor  or 
co-obligor.  The  point  raised  is  doubtless  an  interesting  one,  and, 
if  the  case  were  being  disposed  of  after  a full  trial,  might  require 
determination,  but  I think  it  will  be  sufficient  for  the  purposes  of 
this  motion  to  dispose  of  it  upon  the  one  ground  that  I have  already 
dealt  with. 

Under  the  circumstances,  I think  I ought  not  to  order  costs 
against  the  widow  and  children  of  the  deceased. 


[IN  BANKRUPTCY.] 

Re  Matthews  Sheet  Metal  and  Roofing  Co.  Ltd. 

Bankruptcy — Claims  of  Creditors — Preferred  Claim  — Orders  for  Pay- 
ment of  Money  Given  by  Debtor-company  upon  Municipal  Corpora- 
tion— Equitable  Assignments — Validity — Conveyancing  and  Law  of 
Property  Act , sec.  49(1) — Assignment  of  Book-debts — Preference — 
Bankruptcy  Act,  secs.  30,  31 — Estoppel. 

The  debtor-company  had  a contract  to  do  work  for  a municipal  corpora- 
tion; and,  in  order  to  obtain  material  for  the  work,  gave  orders  upon 
the  corporation  in  favour  of  the  suppliers  of  the  material  (B.  & Co.) 
for  payment  of  the  price  out  of  the  moneys  which  were  due  or  would 
become  due  to  it  (the  debtor-company)  under  the  contract.  The  cor- 
poration received  but  did  not  accept  the  orders.  The  debtor-company 
made  an  authorised  assignment  to  a trustee  under  the  Bankruptcy 
Act,  while  the  moneys  still  remained  unpaid,  and  the  trustee,  having 
received  the  moneys,  disallowed  the  claim  of  B.  & Co.  to  rank  as 
preferred  creditors  upon  the  estate  of  the  debtor-company:  — 

Held,  that  the  orders  were  good  equitable  assignments  of  sufficient  of 
the  moneys  to  pay  the  claim  of  B.  & Co. 

It  is  no  objection  to  an  equitable  assignment  of  a claim  against  a third 
person  that  the  work  upon  which  the  claim  is  based  has  yet  to  be 
performed. 

Farquhar  v.  City  of  Toronto  (1865),  12  Gr.  186,  Buntin  v.  Georgen 
(1872),  19  Gr.  167,  and  Lane  v.  Dungannon  Agricultural  Driving  Park 
Association  (1892),  22  O.R.  264,  followed. 

The  orders  were  not  assignments  of  a book-debt  within  the  meaning  of 
sec.  30  of  the  Bankruptcy  Act;  nor  were  they  void  as  against  the 
trustee  under  sec.  31,  as  having  been  given  with  a view  to  preferring 
B.  & Co.  over  their  other  creditors. 

The  trustee  was  estopped  from  denying  the  right  of  B.  & Co.  to  recover 
these  moneys,  the  material  having  been  supplied  only  in  consideration 
of  the  giving  of  the  orders. 
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Appeal  by  Barrett  & Co.  from  the  disallow ance,  by  the  trustee 
in  bankruptcy  of  the  above-named  debtor-company,  of  the  claim 
of  the  appellants  to  rank  as  preferred  creditors  upon  the  estate  of 
the  company. 

January  15,  1924.  The  appeal  was  heard  by  Fisher,  J.,  in 
Chambers. 

Ian  Macdonell , for  the  appellants. 

G.  S.  McKee , for  the  trustee. 

January  17.  Fisher,  J. : — The  debtor-company  had  a contract 
with  the  Municipal  Corporation  of  the  City  of  Toronto  to  erect  a 
Nurses’  Home  in  Riverdale  Park.  In  connection  with  the  contract 
the  debtor-company  required  roofing  material,  and  applied  to 
Barrett  & Co.  for  roofing  supplies.  Barrett  & Co.  refused  to 
furnish  any  material  unless  they  were  secured.  It  was  then 
agreed  between  the  debtor-company  and  Barrett  & Co.  that  the 
debtor-company  should  give  a written  order  on  the  city  architect, 
who  was  in  charge  of  the  building,  authorising  payment  to  Barrett 
& Co.  for  the  material  to  be  supplied.  This  order  was  put  in  on 
the  appeal  before  me,  and  it  reads  as  follows:- — - 

“ Toronto,  December  20th,  1922.  Mr.  K.  C.  Gillies,  City  Archi- 
tect’s Office,  City  Hall,  Toronto.  Dear  Sir:,  Roofing  and  Sheet 
Metal  for  Nurses'  Home.  This  letter  is  authority  for  you  to  pay 
to  Barrett  & Co.  ...  on  our  order  for  the  Barrett  'specification, 
tarred  felt  and  Barrett  specification  pitch,  required  for  the  applica- 
tion of  the  Barrett  specification  roof  at  the  Nurses’  Home  as  we 
will  advise  you  in  letter.  We  are  arranging  to  have  material  on 
the  job  immediately  and  will  proceed  with  this  work  with  all 
possible  speed.” 

Goods  were  furnished  by  Barrett  & Co.  to  the  debtor-company 
between  the  21st  December,  1922,  and  the  28th  February,  1923, 
amounting  in  all  to  $737.37.  The  debtor-company  proceeded  with 
and  carried  out  its  contract  with  the  city  corporation.  On  the 
24th  April,  1923,  Barrett  & Co.  wrote  to  the  city  architect  enclosing 
the  letter  of  the.  20th  December,  1922,  and  notifying  him  that 
their  account  against  the  debtor-company  was  $737.37.  There 
was  no  formal  acceptance  by  the  city  corporation  of  this  order. 
The  architect  sent  the  letter  to  the  city  solicitor.  It  appears  that 
the  city  corporation  was  waiting  for  an  order  from  the  debtor- 
company  to  pay  this  particular  sum,  $737.37,  to  Barrett  & Co. 
On  the  12th  June,  the  debtor-company  wrote  to  the  city  architect 
a letter,  also  put  in,  and  the  following  is  a copy : — 

“ 158  York  Street,  Toronto,  June  12,  1923.  Mr.  G.  S.  W. 
Price,  City  Architect  and  Superintendent  of  Buildings,  Toronto. 
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Dear  Sir : lie  Barrett  Mfg.  Company’s  account  for  material  sup- 
plied for  roof  of  Nurses’  Home.  We  would  be  pleased  if  you  would 
issue  them  an  order  for  $737.37  and  charge  the  same  to  the  account 
of  our  contract.  We  have  been  somewhat  delayed  in  completing 
this  contract,  but  think  it  rather  unfair  to  keep  them  waiting  any 
longer  if  the  matter  can  be  arranged  with  your  office.” 

There  appears  to  have  been  some  delay  in  payment,  and  before 
any  payment  was  made  the  debtor-company,  on  the  3rd  August, 
1923,  executed  an  authorised  assignment  under  the  provisions  of 
the  Bankruptcy  Act  in  favour  of  N.  L.  Martin,  trustee.  The  city 
corporation,  under  an  arrangement  with  the  trustee,  paid  him 
$737.37  on  his  undertaking  to  hold  this  sum  until  the  rights  of 
the  parties  should  be  determined  by  the  Court.  The  moneys  are 
now  in  the  possession  of  the  trustee. 

The  trustee  contends  (1)  that  the  letter  of  the  20th  December, 
1922,  and  the  letter  of  the  12th  June,  1923,  are  not  absolute 
assignments  within  the  meaning  of  sec.  49(1)  of  the  Conveyancing 
and  Law  of  Property  Act,  R.S.O.  1914,  ch.  109.  This  may  be  so; 
but,  notwithstanding,  there  may  be,  and  I think  there  is,  a good 
equitable  assignment  of  the  fund  in  question;  and  the  result  is 
that,  although  the  assignee  might  not  be  able  to  sue  in  his  own 
name,  nevertheless  he  would  be  entitled  to  recover  in  the  name  of 
the  assignor.  The  trustee  contended  (2)  that  the  assignment  was 
not  absolute,  as  something  remained  to  be  done  to  complete  the 
title  of  Barrett  & Co..,  and  referred  to  Warren  on  Choses  in  Action, 
p.  82;  and  also  urged  (3)  that  the  orders  obtained  by  Barrett  & 
Co.  were  assignments  of  a book-debt  and  came  within  the  meaning 
of  sec.  30  of  the  Bankruptcy  Act  and  were  void  as  an  undue  prefer- 
ence under  sec.  31  of  the  Act. 

The  two  questions  for  determination  are:  (1)  Was  there  a 
valid  assignment  or  charge  in  favour  of  Barrett  & Co.  on  the 
moneys  in  question?  (2)  If  a valid  assignment  or  charge  on  the 
moneys,  do  they  come  within  secs.  30  and  31  of  the  Bankruptcy 
Act  and  are  they  void  as  against  the  trustee  ? 

There  can  be  no  doubt,  on  the  material  filed  and  the  oral  testi- 
mony given,  as  to  what  was  the  intention  of  the  parties  in  this 
transaction.  Springate,  a witness  called  by  the  claimants,  and  one 
of  their  employees,  deposed  that  in  December,  1922,  when  the 
debtor-company  made  application  for  supplies,  the  claimants 
refused  to  furnish  any  unless  the  debtor-company  would  give 
security.  The  security  agreed  upon  was  the  letter  of  the  20th 
December,  1922,  supra.  This  letter  contains  a notice  to  the  city 
architect  and  an  authority  for  him  to  pay  to  the  claimants  the 
amounts  of  any  orders  to  be  subsequently  issued  by  the  debtor- 
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company  on  moneys  to  become  owing  to  the  debtor-company  on  its 
contract.  No  amount  is  stated,  but  the  fund  out  of  which  the 
moneys  were  to  be  paid  was  known.  This  letter  means  a charge  on 
the  moneys  in  favour  of  Barrett  & Co.  to  the  extent  of  any  orders 
to  be  issued.  The  letter  of  the  12th  June,  1923,  is  a direction  to 
pay  to  Barrett  & Co.  a definite  sum,  namely,  $737.37,  to  be  charged 
to  the  debtor-company  against  the  amount  owing  on  the  contract. 

It  is  to  be  noted  that  the  city  corporation  takes  no  objection 
to  the  legality  of  the  documents  or  to  the  work  done  under  the 
contract  by  the  debtor-company,  and  it  is  admitted  that,  when  the 
order  of  the  12th  June  was  given,  there  were  sufficient  moneys  on 
hand  due  by  the  city  corporation  to  the  debtor-company  under  the 
contract  to  pay  the  sum  of  $737.37. 

On  the  facts,  there  must  be  a finding  that  the  debtor-company, 
by  the  letter  of  the  20th  December,  1922,  agreed,  for  valuable  con- 
sideration, to  charge  and  assign  to  Barrett  & Co.  its  (the  debtor- 
company’s)  interest  in  certain  moneys  to  come  into  existence  on 
performance  of  its  contract  with  the  city  corporation.  There  was 
an  intention  to  give  a beneficial  interest  in  favour  of  Barrett  & Co. 
in  the  moneys  to  the  extent  of  the  orders  to  be  issued.  This  letter, 
in  my  opinion,  is  a valid  charge  on  the  fund  to  the  extent  of  the 
orders  to  be  issued  and  referred  to  in  it.  There  was  a specific 
appropriation  by  the  debtor-company  of  a part  of  an  existing  fund 
due  under  an  existing  contract.  See  Lome  v.  Dungannon  Agri- 
cultural Driving  Park  Association  (1892),  22  O.R.  264,  where, 
whilst  certain  orders  on  the  defendants  for  moneys  were  held  not 
to  be  equitable  assignments  in  themselves,  as  there  was  no  specific 
fund  named  in  the  orders  out  of  which  they  were  to  be  paid,  the 
Court  saw  fit  to  go  beyond  the  orders  themselves,  and,  considering 
the  evidence,  found  that  there  was  only  one  fund  from  which  they 
could  be  paid,  and  this  was  known  to  all  the  parties,  and  this, 
together  with  other  facts  going  to  shew  the  real  intention  of  the 
parties,  gave  effect  to  the  orders  as  equitable  assignments. 

When  the  order  of  the  12th  June,  1923,  was  given,  there  was 
due  to  the  debtor-company  $737.37,  and  by  the  terms  of  this  order 
this  sum  was  to  be  charged  to  the  debtor-company’s  contract 
account  with  the  city  corporation.  This  is  a definite  order  to  pay 
a certain  sum  out  of  a specified  fund,  and,  in  my  opinion,  a valid 
assignment  in  favour  of  Barrett  & Co.  See  Farquhar  v.  City  of 
Toronto  (1865),  12  Gr.  186.  This  case  decided  that,  where  a 
person,  having  a demand  against  another,  gave  to  a creditor  of  his 
own  an  order  on  his  debtor  for  a portion  of  his  demand,  which 
order  the  debtor  was  notified  of  but  did  not  accept,  the  order  and 
notice  formed  a good  equitable  assignment  of  the  portion  of  the 
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claim  which  it  covered.  See  Buntm  v.  Georgen  (1872),  19  G-r. 
167,  in  which  it  was  held  that  it  is  no  objection  to  an  assignment 
in  equity  of  a claim  against  a third  person  that  the  work  upon 
which  the  claim  is  to  arise  has  yet  to  be  performed.  The  term 
“ chose  in  action,”  as  used  in  the  Conveyancing  and  Law  of  Property 
Act,  is  not  confined  to  what  may  be  or  are  called  strictly  “ choses  in 
action,”  but  includes  all  those  rights  or  choses  in  action  which  the 
common  law  refused  to  recognise  as  subjects  of  assignment,  but  of 
which  a court  of  equity  took  notice  and  enforced. 

The  order  of  the  12th  June,  1923,  which  was  given  in  pursu- 
ance of  and  in  compliance  with  the  arrangement  made  at  the  time 
the  creditors  agreed  to  supply  the  goods,  constitutes  a valid 
equitable  assignment  of  a chose  in  action  under  which  the  claim- 
ants are  entitled  to  the  moneys. 

I do  not  agree  with  the  contention  of  the  trustee  that  this 
was  an  assignment  of  a book-debt  and  in  contravention  of  sec.  30. 
It  is  not  an  assignment  of  a book-debt  within  the  meaning  of  that 
section ; nor  is  there  any  force  in  the  submission  of  the  trustee  that 
it  is  a transfer  or  assignment  by  an  insolvent  person  given  with 
a view  of  preferring  the  claimants  to  their  other  creditors  and  void 
under  sec.  31  of  the  Act.  There  is  not  the  slightest  evidence  of 
the  insolvency  of  the  debtor-company  when  the  letters  of  the  20th 
December  and  12th  June  were  given.  The  claimants  had  no 
knowledge  of  any  acts  of  bankruptcy  committed  by  the  debtor- 
company,  and  nothing  happened  to  put  them  on  inquiry.  They 
acted  bond  fide  and  gave  adequate  valuable  consideration  and  satis- 
fied any  onus  cast  on  them. 

The  trustee,  in  my  opinion,  is  estopped  from  denying  the 
claimants’  right  to  recover  these  moneys,  as  the  goods  were  sup- 
plied only  in  consideration  of  the  terms  as  outlined  in  the  letter 
of  the  20th  December,  1922. 

The  appeal  must  be  allowed,  and  there  will  be  an  order  directing 
that  the  trustee  pay  to  the  claimants  the  moneys  in  his  possession, 
together  with  their  costs  of  this  appeal. 

If  the  trustee  was  authorised  in  writing,  by  the  inspectors,, 
to  contest  this  matter,  he  will  be  entitled  to  his  costs  out  of  the* 
estate. 
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Mortgage — Amount  Advanced — Proviso  for  Repayment  by  Instalments 
of  Larger  Amount  — Bonus  or  Interest  — “ Blended ” Payments  — 
Absence  of  Provision  as  to  Interest — Estoppel — Interest  Act , R.S.C. 
1906,  ch.  120,  sec.  6 — Failure  to  State  Amount  of  Principal  and  Rate 
of  Interest  in  Mortgage-deed — Penalty. 

In  an  action  for  foreclosure,  it  was  shewn  that  only  $3,500  had  been 
advanced  by  the  plaintiff,  the  mortgagee.  The  proviso  in  the 
mortgage-deed  was  that  the  mortgage  should  be  void  upon  payment 
of  $4,700  in  11  monthly  instalments  of  $100  each  and  the  balance  at 
the  end  of  12  months.  The  instrument  contained  no  provision  as  to 
interest.  The  defendant,  the  mortgagor,  had  repaid  to  the  plaintiff 
moneys  aggregating  $3,800:  — 

Held,  that  the  mortgage  was  satisfied. 

The  defendant  was  not  estopped  by  the  terms  of  the  mortgage-deed  and 
by  its  receipt-clause  from  asserting  that  the  $4,700  was  not  wholly 
principal.  In  an  action  for  foreclosure  the  plaintiff  must  establish 
the  amount  of  his  advance. 

Morrison  v.  Robinson  (1872),  19  Gr.  480,  487,  and  Sterling  v.  Riley 
(1862),  9 Gr.  343,  346,  followed. 

The  provisions  of  sec.  6 of  the  Canada  Interest  Act,  R.S.C.  1906,  ch. 
120,  were  applicable,  inasmuch  as  the  mortgage-deed  did  not  shew  the 
amount  of  principal  and  the  rate  of  interest  chargeable  thereon;  and 
the  penalty  for  failure  to  comply  with  the  requirement  of  the  statute 
is  a total  loss  of  all  claim  to  interest. 

The  payments  of  principal  money  and  interest  were  “blended”  within 
the  meaning  of  the  section. 

The  fact  that  the  defendant  understood  the  $1,200  excess  to  be  a bonus 
could  not  nullify  the  statute. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Masten,  J.A. : — 

This  is  an  appeal  by  the  plaintiff  flom  a judgment  of  his 
Honour  Judge  Denton,  dated  the  5th  November,  1923,  whereby 
he  dismissed  with  costs  the  plaintiff’s  action,  brought  in  the  County 
Court  of  the  County  of  York. 

The  action  is  to  enforce  by  foreclosure  a mortgage  dated  the 
29th  March,  1922.  The  mortgage-deed  was  put  in  as  an  exhibit 
at  the  trial.  It  purports  on  its  face  to  secure  the  sum  of  $4,700, 
and  the  repayment  clause  is  as  follows : — 

“ Provided  this  mortgage  to  be  void  upon  payment  of  $4,700 
in  gold  or  its  equivalent  in  Canadian  currency  as  follows : $100  on 
account  of  the  principal  hereby  secured  shall  become  due  and  be 
payable  on  the  29th  days  of  April,  May,  June,  July,  August,  Sep- 
tember, October,  November,  and  December,  1922,  and  on  the  29th 
days  of  January  and  February,  1923,  and  the  balance  of  the  prin- 
cipal sum  then  remaining  unpaid  shall  become  due  and  be  payable 
on  the  29th  day  of  March,  1923.” 
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The  instrument  further  provides : — 

“ That  neither  the  preparation,  execution,  nor  registration  of 
this  indenture  shall  bind  the  mortgagee  to  advance  the  money 
hereby  intended  to  be  secured,  or,  having  advanced  a part,  to 
advance  the  balance  thereof.” 

The  mortgage-deed  contains  no  provision  relative  to  interest.  No 
oral  evidence  was  adduced  at  the  trial,  but  admissions  were  made 
by  counsel  establishing  that  the  sum  actually  advanced  by  the  plain- 
tiff as  mortgagee  was  $3,500  and  no  more,  and  that  prior  to  the 
institution  of  this  action  the  defendant  mortgagor  had  repaid  to 
the  plaintiff  moneys  aggregating  $3,800. 

On  these  facts  the  trial  Judge  held  that  the  plaintiff’s  claim 
that  a balance  of  $900  remained  due  to  him  was  unfounded,  that 
the  mortgage  was  satisfied,  and  that  the  action  should  be  dismissed. 

Notwithstanding  the  mortgagor’s  agreement  to  pay  the  mort- 
gagee $4,700  on  or  before  the  expiry  of  a period  of  12  months,  in 
consideration  of  a present  advance  of  $3,500,  he  held  that  the 
Dominion  statute  known  as  the  Canada  Interest  Act,  R.S.C.  1906, 
ch.  120,  sec.  6,  prevented  enforcement  of  such  an  agreement.  That 
section,  omitting  irrelevant  clauses,  reads  as  follows: — 

“ Whenever  any  principal  money  or  interest  secured  by  mort- 
gage on  real  estate  is,  by  the  same,  made  payable  ...  on  any 
plan  under  which  the  payments  of  principal  money  and  interest 
are  blended  ...  no  interest  whatever  shall  be  chargeable,  pay- 
able or  recoverable,  on  any  part  of  the  principal  money  advanced, 
unless  the  mortgage  contains  a statement  shewing  the  amount  of 
such  principal  money  and  the  rate  of  interest  chargeable  thereon, 
calculated  yearly  or  half-yearly,  not  in  advance.” 

The  reason  of  the  learned  County  Court  Judge  for  his  judgment 
is  well  expressed  by  him  where  he  says : — 

“ If  there  was  no  interest  chargeable  her^,  then,  there  being 
no  interest,  the  sum  advanced  was  $3,500.  If  there  was  interest, 
then  that  interest  is  blended  with  the  principal,  within  the  meaning 
of  this  section,  and  cannot  be  recovered. 

“ The  plain  object  of  the  Act  is  to  prevent  people  being  imposed 
upon  or  deceived  by  concealing,  covering  up,  or  blending.” 

January  8,  1924.  The  appeal  was  heard  by  Latchford,  C.J., 
Middleton,  Masten,  Orde,  and  Smith,  JJ.A. 

Erichsen  Brown,  for  the  appellant,  argued  that  sec.  6 of  the 
Canada  Interest  Act  did  not  apply.  The  Act  had  nothing  to  do 
with  inadequacy  of  consideration ; and,  in  the  absence  of  fraud  or 
concealment,  as  here,  there  was  nothing  to  prevent  the  collection 
of  a bonus.  There  is  nothing  said*  in  the  mortgage-deed  about 
interest,  so  there  is  no  “ blending”  of  principal  and  interest: 
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Biggs  v.  Freehold  Lorn  and  Savings  Co.  (1901),  31  Can.  S.C.R. 
136;  Canadian  Mortgage  Investment  Co.  v.  Cameron  (1917),  55 
Can.  S'.C.R.  409;  Standard  Reliance  Mortgage  Corporation  v. 
Stubbs  (1917),  55  Can.  S.C.R.  422.  The  mortgagor  was  estopped 
by  the  terms  of  the  mortgage  and  by  its  receipt  clause  from 
asserting  that  the  $4,700  was  not  wholly  principal.  In  the  alter- 
native, the  periodical  payments  of  $100  each  were  interest,  and 
the  final  payment  of  $3,500  was  principal.  Thus  there  could  be 
no  blending.  On  the  question  of  inadequacy  of  consideration, 
counsel  referred  to  the  case  of  Harrison  v.  Guest  (1860),  8 H.L.C. 
481;  McCabe  v.  Jeffrey  (1917),  40  O.L.R.  476. 

S.  J.  Birnbaum , for  the  defendant,  respondent,  contended  that 
the  statute  applied,  that  there  was  “ blending  ” of  principal  and 
interest  within  the  meaning  of  the  Act,  and  that  there  could  be  no 
estoppel.  No  doubt,  outside  the  statute  an  agreement  could  be 
made  for  the  payment  of  a bonus,  but  the  Act  required  that  the 
mortgage-deed  should  contain  a statement  shewing  the  amount  of 
principal  and  the  rate  of  interest.  He  relied  on  the  Cameron 
case  and  the  Stubbs  case  referred  to  by  counsel  for  the  appellant. 
On  the  question  of  interest  he  referred  to  the  definition  of  the 
word  in  the  dictionaries  as  meaning  money  paid  for  the  use  of 
money,  and  said  that  the  text  of  various  clauses  in  the  mortgage- 
deed,  where  the  word  interest  was  used,  shewed  that  there  was  a 
blending  within  the  meaning  of  the  Act.  On  the  question  of 
estoppel,  he  referred  to  Dunn  v.  Malone  (1903),  6 O.L.R.  484. 

January  25,  1924.  The  judgment  of  the  Court  was  read  by 
Master  J.A.  (after  setting  out  the  facts  as  above)  : — In  support  of 
his  appeal  counsel  for  the  plaintiff  presented  various  arguments 
which  I deal  with  seriatim : — 

First,  he  argues  that  there  was  no  fraud  or  concealment,  because 
the  mortgagor  knowingly  agreed  not  alone  to  repay  the  $3,500 
advanced  but  also  to  pay  an  additional  lump  sum  of  $1,200  (desig- 
nated by  counsel  as  a bonus)  by  way  of  compensation  to  the  mort- 
gagee for  the  accommodation  afforded.  In  the  absence  of  fraud 
or  concealment,  he  argues,  the  statute  does  not  apply  to  such  an 
agreement  or  bonus. 

No  doubt,  it  is  good  law  and  sound  principle  that  a man  shall 
abide  by  his  contracts  and  a man’s  contracts  shall  be  enforced 
against  him  in  the  Courts,  and  I agree  that  but  for  the  Canada 
Interest  Act  this  contract  would  be  enforceable. 

In  Halsbury’s  Laws  of  England,  vol.  21,  para.  408,  it  is  said : — 

“ The  mortgagee  may  stipulate  for  a commission  of  an  amount 
reasonable,  having  regard  to  the  risk  run ; and  if,  on  making  the 
advance,  he  deducts  this  commission  from  the  sum  stated  in  the 


App.  Div. 

1924. 

Singer 

v. 

Goldhar. 


270  ONTARIO  LAW  REPORTS.  [vol. 

mortgage-deed,  and  pays  only  the  balance,  the.  full  sum  so  stated 
will  he  allowed  as  the  principal  debt  in  his  account.” 

That  statement  is  fully  supported  by  the  cases  of  Mainland  v. 
Upjohn  (1889),  41  Ch.  D.  126,  and  Biggs  v.  Hoddinott , [1898] 
2 Ch.  307.  The  contract  in  question  would  therefore  be  binding 
Hasten,  J.A.  but  for  the  statute.  But,  in  view  of  the  statute,  the  fact  that  the 
so-called  bonus  was  clearly  understood  between  the  parties  seems 
to  me  plainly  irrelevant. 

By  the  statute  it  is  a condition  precedent  to  the  validity  of  the 
plaintiff’s  claim  to  interest  that  the  mortgage-deed  shall  contain 
a statement  shewing  “ the  amount  of  such  principal  money  and 
the  rate  of  interest  chargeable  thereon,  calculated  yearly  or  half- 
yearly,  not  in  advance.” 

In  this  case  neither  was  shewn,  the  statute  applies,  and  a full 
understanding  of  the  transaction  by  the  mortgagor  cannot  nullify 
the  statute. 

Mr.  Brown’s  next  point  is  a suggestion  which  he  couples  with 
the  former  argument,  viz.,  that  the  agreement  is  one  and  single 
for  a bonus  of  $1,200 ; that  the  $4,700  is  by  agreement  of  the 
parties  made  principal  on  the  face  of  the  mortgage;  and  that  the 
12  instalments  by  which  this  $4,700  is  to  be  paid  are  all  instal- 
ments of  principal,  and  thus  there  is  no  blending  of  principal  and 
interest ; and  that  the  statute  applies  only  to  cases  where  there  are 
periodical  payments  involving  interest  and  principal  combined, 
but  not  to  cases  where  a single  or  definite  sum  (designated  by  the 
appellant  as  a bonus)  is  agreed  by  the  mortgagor  to  be  paid  for 
the  accommodation  afforded.  With  this  he  couples  the  further 
argument  that  the  mortgagor  is  estopped  by  the  terms  of  the  mort- 
gage and  by  its  receipt-clause  from  claiming  that  the  $4,700  is 
not  wholly  principal. 

Again  I would  agree  but  for  the  statute.  Its  provisions  make 
it  incumbent  on  the  Court,  if  the  issue  is  raised,  to  ascertain  what 
in  fact  was  actually  the  “ principal  money  advanced,”  and  what 
was  the  “ interest  ” or  compensation  to  the  mortgagee  for  the 
advance. 

“ Now  the  ordinary  meaning  of  “ principal  ” is  the  capital  sum 
of  money  placed  out  at  interest,  in  other  words,  the  sum  actually 
lent  or  advanced  (see  Wharton’s  Law  Lexicon,  11th  ed.,  pp.  460 
and  681).  “ Interest,  when  considered  in  relation  to  money, 

denotes  the  return  or  consideration,  or  compensation  for  the  use  or 
retention  by  one  party  of  a sum  of  money  or  other  property  belong- 
ing to  another Halsbury,  vol.  21,  p.  37,  para.  72. 

The  definition  in  Wharton’s  and  other  Law  Lexicons  is  to  the 
like  effect.  This  definition  applies  as  accurately  to  a lump  sum 
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agreed  by  way  of  compensation  as  to  periodical  payments  at  a rate 
per  cent. 

I agree  with  the  observation  of  my  brother  Orde,  made  during 
the  argument,  that  the  present  transaction  is,  in  respect  to  the 
question  of  interest,  analogous  to  the  discount  of  a bill  of  exchange, 
where  a fixed  sum  is  payable  on  a day  certain,  though  a smaller 
sum  is  advanced  by  the  lender,  the  difference  forming  the  compen- 
sation to  the  lender  for  the  loan  of  the  moneys  advanced. 
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Discount  in  such  a case  is  defined  in  Murray’s  Dictionary  as 
“ the  interest  charged  by  a banker  or  bill-discounter  for  advancing 
the  value  of  a bill  before  it  is  due.”  On  the  question  whether  or 
not  the  $1,200  is  interest,  the  principle  is  the  same,  and  the  con- 
clusion must  be  that  the  difference  between  the  $3,500  advanced 
and  the  $4,700  to  be  repaid  is  interest. 

That  there  is  no  estoppel,  and  that  in  a foreclosure  action  the 
plaintiff  must  establish  the  amount  of  his  advance,  has  long  been 
settled  as  the  law  of  Ontario.  I refer  in  that  connection  to  the 
cases  of  Morrison  v.  Robinson  (1872),  19  Or.  480,  at  p.  487,  and 
Sterling  v.  Riley  (1862),  9 Gr.  343,  at  p.  346. 

For  these  reasons,  I think  we  must  hold  that,  notwithstanding 
the  form  of  the  mortgage,  the  amount  actually  advanced,  $3,500, 
is  the  “ principal that  the  additional  amount  which  the  defendant 
agreed  to  pay  beyond  the  $3,500  advanced  is  in  truth  and  in  fact 
interest ; and  that  in  the  repayment  clause  the  principal  and  interest 
are  blended. 


Mr.  Brown’s  next  point  is,  in  the  alternative,  that  the  12  pay- 
ments of  $100  each  per  month  are  payments  of  interest  and  the 
final  payment  of  $3,500  is  the  principal,  so  that  there  is  no  blend- 
ing; but  nothing  appears  on  the  face  of  the  mortgage  to  support 
such  a contention,  nor  does  the  fact  appear  from  any  evidence  or 
admission,  while  the  repayment  clause,  above  quoted,  describes  all 
payments  as  principal.  According  to  this  suggestion,  the  mort- 
gagee would  lend  $3,500  principal  and  collect  $4,700  principal 
without  any  proviso  in  the  mortgage  for  the  payment  of  interest. 
Can  the  statute  be  so  evaded  ? I think  not. 

I have  thus  dealt  with  the  various  points  raised  on  behalf  of 
the  appellant,  but  the  essential  thing  is  that  the  statute  requires 
that  the  mortgagor  shall  be  informed  on  the  face  of  the  mortgage 
not  merely  of  the  amount  which  he  is  to  pay,  but  also  of  the  rate  of 
interest  which  he  is  to  pay  on  the  money  lent,  and  this  was  not 
done:  Canadian  Mortgage  Investment  Co.  v.  Cameron,  55  Can. 
S.C.R.  409,  and  Standard  Reliance  Mortgage  Corporation  v.  Stubbs, 
55  Can.  S.C.R,  422. 
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The  penalty  for  failure  to  comply  with  the  requirement  of  the 
statute  is  a total  loss  of  all  claim  to  interest. 

I have  examined  McCabe  v.  Jeffrey , 40  O.L.R.  476,  note,  and 
all  the  other  cases  cited  by  counsel  for  the  appellant;  hut,  save  as 
above  mentioned,  I find  nothing  in  them  which  assists  in  the  deter- 
mination of  the  present  appeal. 

For  these  reasons  I would  find : — 

That  the  principal  money  advanced  was  the  sum  of  $3,500; 
that  the  additional  $1,200  is  interest  within  the  meaning  of  the 
statute ; that  both  sums  were  secured  by  a mortgage  on  real  estate ; 
that  by  the  terms  of  the  mortgage  the  principal  and  interest  thereby 
secured  are  made  repayable  by  instalments;  that  in  such  instal- 
ments the  principal  and  interest  are  blended ; that  no  rate  per  cent, 
of  interest  is  specified,  and,  consequently,  by  force  of  the  statute, 
no  interest  is  recoverable  by  the  mortgagee;  that  nothing  remains 
due  on  the  mortgage ; and  that  the  judgment  below  dismissing  this 
action  should  be  confirmed  and  this  appeal  dismissed  with  costs. 

Appeal  dismissed. 


[appellate  division.] 

Re  Duckwokth  and  Skinkle. 

Bastardy — Affiliation  Order — Children  of  Unmarried  Parents  Act , 1921, 
11  Geo.  V.  eh.  54,  sec.  13 — “ Born  out  of  Wedlock  ” — Marriage  of 
Mother  before  Birth  of  Child — Non-access  of  Husband  before  Mar- 
riage— Evidence — Bastardising  Issue. 

A child  borne  by  a married  woman  six  months  after  her  marriage  to 
D.,  but  as  the  result  of  intercourse  with  S.  before  her  marriage,  was 
held  to  have  been  “ born  out  of  wedlock  ” within  the  meaning  of 
sec.  13  of  “ The  Children  of  Unmarried  Parents  Act,  1921,”  11  Geo. 
V.  ch.  54. 

The  title  of  the  Act  refers  to  parents  who  are  not  married  to  each 
other — the  fact  that  they  are  married  to  other  spouses  is  immaterial. 

Rex  v.  Luffe  (1807),  8 East  193,  followed. 

The  husband  may  shew  by  his  own  evidence  and  that  of  his  wife  that 
they  had  in  fact  no  intercourse  at  such  time  as  would  make  his 
parentage  possible. 

The  Poulett  Peerage,  [1903]  A.C.  395,  followed. 

There  being  no  ground  for  interfering  with  the  finding  of  a County 
Court  Judge  that  S.  was  the  father  of  the  child,  an  affiliation  order 
was  affirmed. 

An  appeal  by  John  Skinkle,  by  leave  of  the  Senior  Judge  of 

the  County  Court  of  the  County  of  York,  from  an  order  made  by 

him  under  the  Children  of  Unmarried  Parents  Act,  1921,  11  Geo. 

V.  ch.  54,  declaring  that  the  appellant  was  the  father  of  a child 

borne  by  Helen  Duckworth,  on  the  16th  April,  1923,  and  requiring 
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him  to  pay  to  the  prosecutor  $64  for  the  maintenance  and  care  of 
the  mother  of  the  child  and  $4  weekly  for  the  maintenance  and  edu- 
cation of  the  child  until  she  should  reach  the  age  of  16  years. 

January  9.  The  appeal  was  heard  by  Latchford,  C.J.,  Middle- 
ton,  Masten,  Orde,  and  Smith,  JJ.A. 

Frank  Began,  for  the  appellant,  argued  that,  as  the  woman  was 
married  at  the  time  when  the  child  was  born,  the  child  could  not 
be  said  to  be  “ born  out  of  wedlock,”  and  so  the  Act  did  not  apply : 
Stacey  v.  Lint  ell  (1878),  4 Q.B.D.  291.  The  child  having  been 
born  during  wedlock,  its  legitimacy  could  not  be  questioned. 

F.  P.  Brennan,  for  the  prosecutor,  respondent,  contended  that  the 
child  was  “ born  out  of  wedlock,”  in  the  proper  sense  of  those  words 
as  applied  to  the  subject-matter,  and  that  the  Act  consequently 
applied : Be  Boss  and  McDonald  (1921),  21  O.W.N.  218.  Although 
the  child  had  been  born  during  wedlock,  its  legitimacy  was  open 
to  question,  and  in  support  of  this  contention  he  cited  The  Poulett 
Peerage,  [1903]  A.C.  395. 

January  25.  The  judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A. : — It  appears  that  the  mother  was  married  to  one  Duck- 
worth on  the  22nd  October,  1922.  The  child  was,  therefore,  born 
about  six  months  after  the  marriage.  The  woman  met  her  husband 
first  in  May  or  June,  1922,  but  only  in  the  presence  of  other  people. 
She  did  not  meet  him  again  until  the  20th  August. 

Both  the  husband  and  wife  deny  any  intercourse  before  mar- 
riage. The  wife  states  that  she  had  intercourse  with  Skinkle  on 
several  occasions  consistent  with  his  being  the  father  of  the  child. 
Skinkle  does  not  deny  this.  There  is  no  ground  for  interfering 
with  the  finding  that  Skinkle  is  the  father  of  the  child. 

Two  objections  are  taken  to  the  validity  of  the  order:  first,  that 
the  statute  does  not  apply  because,  the  woman  being  married  at 
the  time  of  the  birth  of  the  child,  it  cannot  be  said  to  have  been 
“born  out  of  wedlock,”  the  expression  used  in  sec.  13  of  the  Act; 
secondly,  that,  the  child  having  been  born  after  marriage,  it  was 
not  open  to  the  mother  to  shew  that  it  was  not,  in  f act,  legitimate ; 
having  been  born  during  wedlock,  its  legitimacy  must  be  conclu- 
sively presumed. 

In  the  case  Be  Boss  and  McDonald,  21  O.W.N.  218,  the  scope 
of  the  Act  was  considered,  and  I there  held  that  it  applied  to  adul- 
terine bastardy,  and  a careful  review  of  the  cases  confirms  me  in 
the  view  I there  expressed.  The  point  was  considered  in  the  case 
of  Bex  v.  Luffe  (1807),  8 East  193.  There  Lord  Ellenborougli, 
C.J.,  discussing  a Bastardy  Act  applicable  to  a child  “ born  out  of 
lawful  matrimony,”  says  : — 
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“When  the  question  is  whether  this  were  a child  born  out  of 
lawful  matrimony,  that  is  out  of  the  limits  and  rights  belonging  to 
that  state,  it  is  the  same  in  substance  as  the  question  whether  it  be 
a bastard.  It  is  so  for  the  general  purposes  of  the  Act.  The  matri- 
mony does  not  cover  the  child  if  it  be  in  other  respects  (according 
to  the  rule  applicable  to  this  subject)  a bastard,  and  so  it  seems 
that  a child  born  of  adulterous  intercourse  is  as  much  within  the 
provisions  of  the  Act  as  one  that  is  born  of  a single  woman  . . . 
it  is  a consequence  which  follows  of  course  from  establishing  the 
bastardy  of  the  child  that  it  was  born  out  of  lawful  matrimony  in 
the  proper  sense  of  the  words  as  applied  to  the  subject-matter.” 

This  case,  having  stood  unquestioned  and  unchallenged  for  over 
one  hundred  years,  is  a safe  guide  here. 

The  Act  itself  bears  internal  evidence  that  this  was  the  view  of 
the  Legislature.  The  title  speaks  of  “ Children  of  Unmarried 
Parents.”  This,  I take  it,  refers  to  parents  who  are  not  married  to 
each  other.  The  fact  that  the  parents  are  married  to  other  spouses 
is  immaterial.  Section  13*  speaks  in  contrasted  phrases  of  the 
“ mother  of  a child  born  out  of  wedlock  ” and  “ of  an  unmarried 
woman  pregnant  of  a child.” 

The  other  question  is  set  at  rest  by  the  decision  of  the  Souse  of 
Lords  in  The  Poulett  Peerage , [1903]  A.C.  395,  where  Lord  Hals- 
bury,  delivering  the  judgment  of  an  exceedingly  strong  Court,  held 
that  it  is  open  to  the  husband  to  shew  that  a child  born  six  months 
after  marriage  was  not  his  issue,  and  that  he  had  no  intercourse 
with  his  wife  before  the  marriage. 

This  is  in  accordance  with  all  the  more  modern  English  deci- 
sions. It  is  of  course  still  true  that  where  a husband  has  inter- 
course with  his  wife  it  is  not  open  to  him  or  to  his  wife  to  suggest 
the  illegitimacy  of  the  offspring  by  shewing  that  she  was  guilty  of 
acts  of  immorality  with  others,  but  it  may  now  be  taken  to  be 
settled  law  that  the  husband  may  shew  by  his  own  evidence  and 
that  of  his  wife  that  he  had  in  fact  no  intercourse  at  such  time  as 
would  make  his  parentage  possible,  this  being  a departure  from  the 
early  cases  which  only  permitted  him  to  shew  the  physical  impos- 
sibility of  access,  by  reason  of  absence  beyond  the  seas  or  similar 
reason,  or  impotence.  The  history  of  the  development  of  the  rule 
is  well  set  forth  in  Wigmore  on  Evidence,  2nd  ed.,  vol.  4,  para.  2063. 
The  rule  laid  down  by  Lord  Coke  (1st  Inst.  244(a)),  and  most 

* 13.  An  application  to  the  Judge  for  an  affiliation  order  may  he 
made, — 

(a)  By  the  mother  of  a child  born  out  of  wedlock;  or, 

(b)  By  an  unmarried  woman  pregnant  with  a child;  or, 

(c)  By  the  next  friend  or  guardian  of  a child  born  out  of  wed- 
lock; .... 
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contemptuously  rejected  by  Lord  Redesdale  in  The  Banbury  Peer- 
age Case  (1811),  1 Sim.  & Stu.  153,  a full  report  of  his  speech  being 
found  in  Nicolas’s  Adulterine  Bastardy,  1836,  where  Lord  Coke’s 
doctrine  is  most  vigorously  defended,  must  now  be  taken  to  be 
definitely  rejected  by  the  decision  of  the  Lords  in  1903. 

Appeal  dismissed  with  costs. 


[In  Chambers.] 

Re  Hartley  and  City  of  Toronto. 

Municipal  Corporations  — By-laic — District  Building  Restrictions — Con- 
solidated Municipal  Act , 1922,  sec.  399a.  (2)  (a)  — Exception  — 
Building  “ Used  ” for  other  Purpose  at  Time  of  Passing  of  By-law — 
Continuance  of  Use — Purchase  of  Property  for  Charitable  Institu- 
tion— Structural  Alterations — Permit — Mandamus. 

Section  399a.  of  the  Consolidated  Municipal  Act,  1922,  authorising  the 
passing  by  the  councils  of  cities  of  by-laws  prohibiting  the  use  of 
land  or  the  erection  and  use  of  buildings  within  any  defined  area  for 
any  other  purpose  than  that  of  a detached  private  residence,  should 
be  construed  strictly. 

In  April,  1923,  certain  ladies  who  had  been  carrying  on  a charitable 
work — the  care  of  unfortunate  young  girls — in  a building  which  had 
become  unsuitable  for  the  purpose,  agreed  to  buy  land  with  a house 
upon  it  in  another  part  of  the  city,  intending  to  use  it  as  a home  for 
the  work.  The  purchase  was  completed  and  the  price  paid  on  the 
17th  May,  the  conveyance  being  taken  in  the  name  of  a trustee.  On 
the  28th  May,  a by-law  was  passed  by  the  city  council,  pursuant  to 
sec.  399a.,  declaring  the  district  in  which  the  property  purchased  was 
situated  a residential  district  and  prohibiting  the  use  of  it  for 
other  purposes  than  detached  private  residences.  The  by-law  con- 
tained a clause  providing  that  it  should  not  take  effect  until  it  had 
received  the  approval  of  the  Ontario  Railway  and  Municipal  Board; 
that  approval  was  given  on  the  3rd  July,  1923.  Two  days  before  the 
by-law  was  passed,  a matron  and  three  girls  from  the  institution, 
with  the  necessary  equipment  for  comfortable  living,  occupied  the 
house  on  the  land  purchased,  remained  there  for  a time,  and  then 
returned  to  the  old  building  in  order  to  permit  the  one  just  pur- 
chased to  be  remodelled  for  the  purposes  for  which  it  was  intended:  — 

Held , that  the  by-law  came  within  the  exception  in  para.  2,  clause  (a), 
of  sec.  399a.,  and  therefore  did  not  apply  to  the  land  and  building 
purchased. 

The  house  and  land  were  bought  to  be  used  for  the  purpose  of  the  home, 
and  had  always  been  used  for  that  purpose  alone — whether  it  was 
occupied  by  three  girls  or  thirty,  or  whether  it  was  vacant  while 
being  remodelled,  it  was  used  for  no  other  purpose. 

Therefore,  on  the  day  the  by-law  was  passed,  the  land  and  building 
were  being  used  for  a purpose  prohibited  by  the  by-law,  and  con- 
tinued to  be  so  used. 

Re  Toronto  Roman  Catholic  Separate  School  Board  and  Price  (1921-3), 
21  O.W.N.  27,  22  O.W.N.  518,  24  O.W.N.  433,  54  O.L.R.  224,  distin- 
guished. 

The  city  architect  having  refused,  on  account  of  the  passing  of  the 
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1924.  by-law,  to  consider  the  application  of  the  trustee  for  a building  per- 

mit  for  structural  changes  in  the  house,  a mandatory  order  was  made 

Re  Hartley  requiring  him  to  do  so. 

AND 

City  of 

Toronto.  Motion  by  the  Rev.  Frank  H.  Hartley,  who  held  title  to  cer- 
tain lands  on  the  north  side  of  Cottingham  street,  Toronto,  as 
trustee  for  the  Downtown  Chnrch  Workers  Association,  for  a man- 
datory order  directing  the  city  architect  to  consider  the  application 
of  the  applicant  for  a building  permit  for  the  purpose  of  certain 
structural  changes  desired  to  be  made  in  the  buildings  upon  the  land 
in  question,  the  city  architect  having  declined  to  consider  the 
application,  by  reason  of  the  passing  of  a by-law  declaring  the 
district  covering  both  sides  of  Cottingham  street  a residential  dis- 
trict, and  prohibiting  use  of  the  lands  for  other  purposes  than 
detached  private  residences. 

January  29.  The  motion  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

J.  T.  Richardson , for  the  applicant. 

G.  R.  Geary,  K.C.,  for  the  respondents. 

February  2.  Middleton,  J. : — The  Downtown  Workers  Asso- 
ciation carry  on,  among  other  things,  the  work  of  looking  after 
young  girls  who  are  handed  over  to  them  by  the  Juvenile  Court  or 
by  their  parents,  and  who,  in  the  language  of  one  of  the  ladies 
having  charge  of  the  institution,  are  “ regarded  as  problems.”  These 
girls  are  generally  under  the  age  of  16,  and  are  made  wards  of  the 
society,  and  receive  disciplinary  training  in  an  institution  known  as 
St.  FaitUs  Lodge.  The  present  building  used  for  this  purpose,  in 
Beverley  street,  being  regarded  as  unsuitable,  those  interested  in 
this  charity  sought  a more  suitable  location,  and  finally  bought  the 
land  in  question  on  Cottingham  street,  with  a view  of  using  it  for 
the  purposes  of  the  institution  in  place  of  the  Beverley  street  house. 

The  agreement  is  dated  the  21st  April,  1923,  and  under  it  Mrs. 
Warren,  one  of  the  ladies  actively  supervising  this  charitable  work, 
agreed  to  buy  the  property  for  $11,500.  The  sale  was  closed,  the 
price  paid  on  the  17th  May,  and  the  conveyance  taken  in  the  name 
of  the  Rev.  Mr.  Hartley  as  trustee,  he  signing  a declaration  of  trust 
acknowledging  that  he  holds  the  land  in  trust  for  the  association 
and  its  successors  and  assigns. 

Some  time  after  the  closing  of  the  transaction,  some  residents 
in  the  neighbourhood,  concluding  that  the  establishment  of  such  an 
institution  would  be  detrimental  to  them,  sought  to  have  the  by-law 
in  question  passed  with  the  avowed,  purpose  of  preventing  the 
institution  operating  upon  the  lands  that  had  been  bought.  To 
meet  this  move,  Mrs.  Warren  and  her  colleagues,  acting  quite  within 
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their  rights,  sought  to  bring  themselves  within  the  exception  found  Middleton,  J. 
in  sec.  399a-.,  para.  2(a),  of  the  Consolidated  Municipal  Act,  12  & 1&24 

13  Geo.  Y.  ch.  72,*  and  placed  a matron  and  three  girls,  with  the 
necessary  equipment  for  comfortable  living,  in  the  building,  on  the 
26th  May,  two  days  before  the  by-law  was  passed  by  the  council. 

These  remained  in  occupation  of  the  house  for  some  little  time,  and 
finally  went  back  to  the  parent-home  in  Beverley  street  to  permit 
the  building  to  be  remodelled  for  the  purposes  for  which  it  was 
intended. 

The  by-law  contained  a clause  that  it  should  not  take  effect  until 
it  had  received  the  approval  of  the  Ontario  Railway  and  Municipal 
Board.  This  approval  was  given  by  an  order  of  that  Board  dated 
the  3rd  July,  1923. 

On  the  3rd  August,  the  city  architect,  communicating  with  the 
applicant’s  architect,  refused  to  grant  the  permit,  solely  because  the 
district  had  been  created  a residential  district  by  the  by-law  in 
question. 

Ultimately  this  motion  for  a mandatory  order  was  launched, 
and  material  has  been  filed,  and  cross-examinations  have  taken 
place,  without,  so  far  as  I can  see,  adding  anything  of  importance 
to  the  facts  outlined. 

The  argument  upon  the  motion  turned  entirely  upon  the  ques- 
tion whether,  upon  the  facts  outlined,  the  premises  were  “ used  ” 
for  the  purposes  prohibited  by  the  by-law  at  the  date  at  which  it 
was  passed,  so  as  to  fall  within  the  excepting  clause  referred  to; 
and,  in  the  second  place,  whether  the  fact  that  the  matron  and 
three  girls  returned  to  the  institution  in  Beverley  street,  and 
ceased  to  occupy  the  building,  takes  it  out  of  the  excepting  clause 
which  operates  to  remove  the  building  from  the  effect  of  the  by-law 
“ so  long  as  it  continues  to  be  used  for  that  purpose.” 

I have  come  to  the  conclusion  that  the  situation  is  saved,  so  far 
as  the  applicant  is  concerned,  by  the  provisions  of  the  Act.  The 


* 399a.  By-laws  may  be  passed  by  the  councils  of  cities  . . . 

1.  For  prohibiting  the  use  of  land  or  the  erection  or  use  of  build- 
ings within  any  defined  area  or  areas  or  abutting  on  any  defined  high- 
way or  part  of  a highway  for  any  other  purpose  than  that  of  a detached 
private  residence. 

2.  For  regulating  the  height,  bulk,  location,  spacing  and  character 
of  buildings  to  be  erected  or  altered  within  any  defined  area  or  areas 
or  abutting  on  any  defined  highway  or  part  of  a highway,  and  the  pro- 
portion of  the  area  of  the  lot  which  such  building  may  occupy. 

(a)  No  by-law  passed  under  this  section  shall  apply  to  any  land  or 
building  which,  on  the  day  the  by-law  is  passed,  is  erected  or  used  for 
any  purpose  prohibited  by  the  by-law  so  long  as  it  continues  to  be  used 
for  that  purpose,  nor  shall  it  apply  to  any  building  the  plans  for  which 
have  been  approved  by  the  city  architect  prior  to  the  date  of  the  passing 
of  the  by-law,  so  long  as  when  erected  it  is  used  for  the  purpose  for 
which  it  was  erected. 
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Middleton,  J.  land  was  bought  solely  for  the  purpose  of  the  institution,  and  it 
1924  has  never  been  used  since  then  for  any  other  purpose.  The  occu- 

pation  by  the  matron  and  her  charges  is  not,  to  my  mind,  the 

RE  ]andTLKY  epical  thing.  The  house  was  bought  to  be  used  for  the  purpose  of 


City  of 
Toronto. 

this  home,  and  it  has  always  since  been  used  for  that  purpose  and 
that  purpose  alope.  Everything  since  the  purchase  shews  that  the 
purpose  for  which  it  was  purchased  has  never  been  modified  or 
abandoned.  Whether  it  is  occupied  by  three  girls  or  thirty,  or 
whether  it  is  vacant  while  repairs  are  going  on,  it  is  used  for  no 
other  purpose  than  that  of  the  institution. 

A close  consideration  of  the  exact  words  of  the  statute,  I think, 
fortifies  this  view  of  the  interpretation.  That  which  is  justified 
by  the  Act  is  a prohibiting  of  the  use  of  the  lands  for  any  other 
purpose  than  that  of  a detached  private  residence.  That  which  is 
exempted  from  the  prohibitive  effect  of  the  by-law  is  a building  used 
for  any  purpose  prohibited  by  the  by-law,  that  is  a building  which 
is  being  used  for  any  other  purpose  than  that  of  a detached  private 
residence.  At  the  critical  date  this  building  had  ceased  to  be  used 
as  a detached  private  residence,  and  so  is  permitted  to  continue  to 
be  used  as  it  was  at  that  time. 

It  is  suggested  that  this  construction  of  the  Act  is  in  conflict 
with  my  own  decision  in  Re  Toronto  Roman  Catholic  Separate 
School  Board  and  Price  (1921-22),  21  O.W.N.  27,  22  O.W.N.  518, 
and  the  judgment  of  the  Appellate  Division  affirming  my  decision 
(1923),  24  O.W.N.  433,  54  O.L.R.  224.  There,  the  separate  school 
board,  owning  one  house  which  it  used  for  school  purposes,  bought 
an  adjoining  house,  intending  ultimately  to  use  it  also  for  school 
purposes,  but  in  the  meantime  it  leased  this  additional  property  to  a 
tenant,  who  used  it  for  a rooming  house.  I there  held,  and  the 
Divisional  Court  agreed  with  me,  that  this  rooming  house  could 
not  be  said  to  be  then  used  for  school  purposes.  The  distinction 
appears  to  me  to  be  quite  obvious.  I agree  that  the  ownership  is 
not  the  test,  but  the  mode  of  user,  and  when  the  owner  is  using  the 
house  for  residential  purposes  he  cannot  assert  that  he  intended 
ultimately  to  use  it  for  some  other  purpose  and  so  escape  the  opera- 
tion of  the  by-law. 

The  provision  of  the  Municipal  Act  may  work  very  harshly.  It 
should,  I think,  be  strictly  construed  and  should  not  be  held  to 
apply  to  any  case  that  does  not  fall  clearly  within  its  provisions. 
In  this  case  Mrs.  Warren,  and  charitable  ladies  associated  with  her, 
bought  this  land  in  good  faith,  there  being  no  restrictive  by-law. 
If  the  by-law  operates  to  frustrate  the  purpose  for  which  it  alone 
was  bought,  they  are  left  with  an  expensive  property,  not  readily 
saleable,  and  which  they  can  ultimately  dispose  of  only  at  a sub- 
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stantial  financial  loss.  It  is  plain  that  this  by-law  is  aimed  at  this  Middleton,  J. 
particular  transaction,  and,  if  effective,  it  practically  amounts  to 

confiscation  without  compensation.  

The  order  will  therefore  be  made  for  the  mandamus,  and  the  Fe  ^t^TLEY 

J AND 

respondents  will  pay  the  costs.  City  of 

Toronto. 

[An  appeal  from  this  order  was  heard  by  the  First  Divisional 
Court  of  the  Appellate  Division  on  the  5th  and  6th  June,  1924,  and 
judgment  thereon  was  reserved.] 


[in  BANKRUPTCY.]  1924. 

Re  Lalonde.  Feb-  9 

Bankruptcy — Petition  for  Receiving  Order — Service  on  Debtor — Auth- 
orised Assignment  before  Return  of  Petition — Practice — Operation 

of  Assignment — Bankruptcy  Act  Amendment  Act , 1923,  13  & 1 4 Geo. 

V.  ch.  SI,  secs.  2(1),  9,  10,  11. 

Where  a petition  for  a receiving  order  has  been  filed  and  served,  the 
debtor  should  not  make  an  authorised  assignment,  but  should  notify 
the  petitioning  creditor,  or  his  solicitor,  that  he  (the  debtor)  consents 
to  a receiving  order. 

Re  Croteau  and  Clark  Co.  Ltd.  (1920),  48  O.L.R.  359,  and  Re  Slavonia 
Steamship  Agencies  Ltd.  (1922),  23  O.W.N.  73,  3 C.B.R.  153,  referred 
to. 

By  the  amendments  made  to  the  Bankruptcy  Act  in  1923,  by  13  & 14 
Geo.  V.  ch.  31  (see  secs.  2(1),  9,  10,  11),  the  effect  or  operation  of  an 
authorised  assignment  has  been  enlarged,  and  is  now  co-extensive 
with  that  of  a receiving  order. 

If  the  Official  Receiver  has  knowledge  of  the  petition,  he  should  decline 
to  receive  the  assignment. 

This  was  an  application  on  behalf  of  the  custodian  of  the  estate 
and  the  debtor  for  an  order  staying  all  proceedings  upon  a petition 
filed  by  creditors,  returnable  on  the  11th  February,  1924;  to  set 
aside  an  order  of  the  Registrar,  dated  the  4th  February,  1924, 
appointing  F.  C.  Clarkson  interim  receiver;  and  also  for  an  order 
directing  that  the  proceedings  in  bankruptcy  in  respect  of  this  estate 
shall  proceed  under  an  authorised  assignment  made  by  the  debtor. 

The  application  was  heard  by  Fisher,  J.,  in  Chambers. 

W.  R.  Smyth , K.C.,  for  the  applicants. 

R.  H.  Sankey,  for  the  petitioning  creditors. 

February  9.  Fisher,  J. : — The  facts  appear  to  be  that  on  Fri- 
day the  1st  February,  1924,  MacGillivray  Brothers  Limited,  credi- 
tors, filed  and  presented  a petition  for  a receiving  order.  On  the 
following  day,  and  after  being  served  with  the  petition,  the  debtor 
made  an  authorised  assignment  and  deposited  the  same  with  the 
Official  Receiver.  On  the  4th  February,  an  application  was  made  to 
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the  Registrar  for  the  appointment  of  a receiver,  and  an  order  was 
granted. 

Prior  to  the  1923  amendment  (13  & 14  Geo.  V.  ch.  31)  to  the 
Bankruptcy  Act,  the  practice  adopted  by  the  Court,  where  a peti- 
tion had  been  presented  and  an  authorised  assignment  followed, 
will  be  found  in  Be  Croteau  and  Clark  Co.  Ltd.  (1920),  48  O.L.R. 
359,  and  Be  Slavonia  Steamship  Agencies  Ltd.  (1922),  23  OW.N. 
73,  3 C.B.R.  153.  In  these  decisions  the  practice  of  making  auth- 
orised assignments  after  the  presentation  of  petitions  was  con- 
demned. As  under  the  1923  amendment  the  effect  or  operation  of 
an  assignment  for  the  benefit  of  creditors  is  enlarged  and  is  now 
co-extensive  with  that  of  a receiving  order  (see  secs.  2(1),  9,  10,  11 
of  the  amending  Act)  and  so  as  to  avoid  a repetition  of  what  has 
occurred  here,  the  proper  practice  to  be  adopted  in  future  should 
be  that  where  a petition  for  a receiving  order  has  been  filed  and 
served,  the  debtor  should  not  make  an  authorised  assignment,  but 
should  notify  the  petitioning  creditor,  or  his  solicitor,  that  he  con- 
sents to  a receiving  order.  If,  however,  he  takes  an  assignment  to 
the  official  receiver,  and  if  the  official  receiver  has  knowledge  of  the 
petition,  he  should  decline  to  receive  the  assignment,  and  instruct 
the  debtor,  or  his  agent  or  solicitor,  to  consent  to  a receiving  order 
being  made.  This  will  save  delay  and  prevent  a duplication  of 
costs,  and  also  any  possible  conflict  of  jurisdiction  that  might  arise 
between  interim  receivers  and  custodians. 

I can  see  no  object  to  be  gained  in  proceeding  with  the  pending 
petition ; and,  if  the  parties  consent,  the  proper  order  to  be  made  is 
that  the  custodian  appointed  be  continued  and  all  proceedings  under 
the  petition  be  stayed.  If  the  parties  do  not  consent,  then  this 
motion  will  be  dismissed,  but  without  costs. 

Under  the  circumstances  disclosed  in  the  material  filed,  carriage 
of  the  proceedings  should  remain  with  the  petitioners’  solicitor, 
and  all  proper  expenses  incurred  in  connection  with  the  authorised 
assignment  to  date  should  be  payable  out  of  the  estate. 

Costs  of  the  petitioners  of  this  motion  I allow  at  $25  and  dis- 
bursements, and  I also  allow  and  fix  the  applicants’  costs  of  the 
motion  at  $15  and  disbursements,  all  payable  out  of  the  estate. 
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[appellate  division.] 
Sutton  v.  Forst. 


i 


Contract — Joint  Adventure — Purchase  and  Sale  of  Property — Division 
of  Profits — Partnership — Agency — Secret  Profits  of  one  Co-adven- 
turer— Liability  to  Account — Whether  Share  of  Profits  Forfeited. 


The  plaintiff,  having  an  “option”  for  the  purchase  of  a building  which 
he  hoped  to  dispose  of  at  a profit,  applied  to  the  defendant  for 
assistance  in  financing  the  purchase.  The  defendant  agreed  to  take 
up  the  “option,”  contribute  the  entire  capital  necessary,  and  upon 
realisation  to  divide  the  profits  with  the  plaintiff  in  equal  shares. 
The  agreement,  which  was  in  writing,  referred  to  the  purchase  of 
the  building  for  the  defendant,  but  the  uncontradicted  evidence  of 
both  parties  shewed  that  it  was  not  an  ordinary  case  of  agency:  — 
Held,  that  an  actual  co-partnership  was  not  created;  it  was  a joint 
adventure  the  net  profits  whereof  were  to  be  divided. 

The  plaintiff  represented  to  the  defendant  that  the  purchase-price  was 
$3,500,  that  was  the  sum  named  in  the  agreement  and  paid  by  the 
defendant  to  the  plaintiff,  but  the  plaintiff  in  fact  paid  only  $3,000  or 
less  for  the  building,  thus  deriving  a secret  profit  of  $500  or  more:  — 
Held,  that  the  plaintiff  must  account  to  the  defendant  for  all  the 
moneys  he  received  by  way  of  secret  profit,  but  the  plaintiff’s  mis- 
conduct did  not  disentitle  him  to  his  share  of  the  profits  arising 
from  the  transaction. 

The  distinction  between  the  position  of  a joint  adventurer  and  that  of 
an  ordinary  agent  buying  for  his  principal  with  the  understanding 
that  he  is  to  be  remunerated  for  his  services,  pointed  out. 

Andrews  v.  Ramsay  & Co.,  [1903]  2 K.B.  635,  638,  and  Manitoba  and 
North-West  Land  Corporation  v.  Davidson  (1903),  34  Can.  S.C.R.  255. 
259,  referred  to. 


An  appeal  by  the  defendant  from  the  judgment  of  the  County 
Court  of  the  County  of  York,  pronounced  by  Denton,  Jun.  Co.C.J., 
on  the  4th  December,  1923,  after  the  trial  of  the  action  without  a 
jury,  directing  an  account  to  be  taken  of  the  amount  due  to  the 
plaintiff  on  the  basis  of  an  agreement  in  writing  entered  into  be- 
tween the  plaintiff  and  defendant  on  the  5th  February,  1921, 
under  which  the  defendant  was  to  pay  to  the  plaintiff  one-half  of  the 
profits  that  might  be  made  on  the  purchase  and  sale  of  a certain 
property,  over  and  above  the  money  put  into  the  purchase  by  the 
defendant  and  10  per  cent,  interest  thereon. 


January  23.  The  appeal  was  heard  by  Latchford,  C.J.,  Mid- 
dleton, Masten,  and  Smith,  JJ.A. 

W.  R.  Smyth,  K.C.,  for  the  appellant,  argued  that  the  plaintiff 
should  not  only  be  deprived  of  the  secret  profits  received  by  him, 
but  should  also  be  denied  any  share  of  the  ultimate  profits  of  the 
joint  venture,  because  in  making  the  purchase  he  was  acting  as 
agent  of  the  defendant:  Andreivs  v.  Ramsay  & Co.,  [1903]  2 K.B. 
635;  Halsbury’s  Laws  of  England,  vol.  1,  p.  196,  para.  416;  Hitch- 
cock v.  Sykes  (1914),  49  Can.  S.C.R.  403. 


1024. 
Feb.  8. 
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App.  Div.  H.  J.  Scott , K.C.,  for  the  plaintiff,  respondent,  contended  that 
there  was  no  agency,  bnt  rather  a partnership  or  joint  venture. 

^ Therefore  the  most  that  could  be  required  of  Sutton  would  be  to 

Sutton  account  for  secret  profits:  Price  v.  Metropolitan  House  Investment 
Forst.  and  Agency  Co.  Ltd.  (1907),  23  Times  L.R.  630. 

February  8.  The  judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A. : — An  agreement  in  writing  was  entered  into  between 
the  plaintiff  and  defendant,  bearing  date  the  5th  February,  1921, 
under  which  the  defendant  was  to  pay  to  the  plaintiff  one-half  of 
the  profits  that  might  be  made  on  the  purchase  and  sale  of  certain 
property,  over  and  above  the  money  put  into  the  purchase  by  the 
defendant,  and  10  (per  cent,  interest  thereon.  The  judgment 
appealed  from  directs  an  account  to  be  taken  of  the  amount  due 
to  the  plaintiff  on  the  basis  of  this  agreement. 

It  appears  that  a building  of  a temporary  character  was  con- 
structed, on  certain  lands  owned  by  the  Dominion  of  Canada,  for 
use  as  a postal  station.  Upon  the  completion  of  the  permanent 
postal  station,  this  temporary  building  became  valueless,  and  the 
Government  sought  to  dispose  of  it.  The  complete  history  of  what 
was  done  is  not  disclosed.  The  intention  was  that  the  building 
should  be  wrecked,  and  removed  from  the  site.  Lyall  & Co.,  con- 
tractors under  the  Dominion  Government,  appear  to  have  sold  it 
to  an  incorporated  company  which  went  into  liquidation,  Newman 
being  the  liquidator  of  this  company.  Newman  appears  to  have 
sold  to  Mendell  and  Gallagher,  and  Mendell  and  Gallagher  in  turn 
gave  an  option  to  the  plaintiff  to  purchase  for  $3,500  cash,  payable 
on  or  before  the  8th  January,  1921. 

At  the  time  of  the  negotiation  with  Forst,  this  written  agree- 
ment had  expired,  but  it  had  been  verbally  renewed.  In  fact  M^n- 
dell  and  Gallagher,  as  events  shew,  were  only  too  anxious  to  sell. 
Sutton  had  no  money,  and  sought  the  assistance  of  Forst,  suggest- 
ing that  this  was  a “ wrecking  proposition  ” out  of  which  a sub- 
stantial profit  might  be  made.  Forst  had  the  building  inspected  by 
a contractor  and  found  that  the  building,  if  wrecked,  would  produce 
$7,500,  and  concluded  to  join  Sutton  in  the  venture.  The  result 
was  the  written  contract  referred  to.  Forst  paid  Sutton  $100  to 
enable  him  to  continue  negotiations  and  later  paid  $3,400  to 
enable  the  purchase  to  be  completed,  being  told  by  Sutton  that  the 
vendors  would  not  reduce  the  price  below  the  $3,500.  Sutton 
closed  the  purchase  with  Mendell  and  Gallagher  on  the  basis  of 
$3,000,  and  possibly  received  some  further  abatement  of  the  price — 
the  exact  figures  are  by  no  means  clear  upon  the  evidence.  The 
property  was  conveyed  to  Forst. 

The  transaction  has  turned  out  to  be  an  extraordinarily  profit- 
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able  one.  The  Dominion  Government  was  not  in  a position  to  give 
possession  at  as  early  a date  as  contemplated,  and  so  paid  $500  a 
month,  for  three  months,  for  the  privilege  of  using  the  property, 
and  ever  since  then  it  has  been  rented  to  the  Ontario  Government, 
which  required  it  for  a labour  bureau,  at  $350  per  month.  This 
profitable  occupation  will,  it  is  said,  continue  for  some  time  without 
any  substantial  depreciation  of  the  estimated  value  of  $7,500  when 
the  building  is  ultimately  dismantled. 

Forst,  discovering  Sutton’s  dishonesty  with  respect  to  the  $500, 
not  only  claims  that  Sutton  must  account  for  this,  but  goes  farther 
and  claims  that  Sutton’s  dishonesty  disentitles  him  to  any  share 
in  the  very  large  amounts  received.  This  formed  the  basis  of  the 
defence  to  the  action. 

The  learned  trial  Judge  held  that  Sutton  was  bound  to  account 
for  all  secret  profits  received  by  him,  but  that  his  conduct  had  not 
disentitled  him  to  share  in  the  profits.  The  defendant  now  appeals, 
and  bases  his  appeal  upon  the  theory  that  in  making  the  purchase 
Sutton  was  a mere  agent  of  Forst,  and  his  misconduct  not  only  ren- 
ders him  liable  to  account  to  Forst  for  all  the  secret  profits  he  has 
received,  but  also  disentitles  him  to  any  remuneration  for  his 
services.  Sutton;  on  the  other  hand,  contends  that  the  contract 
did  not  create  an  agency,  and  that  the  utmost  consequence  of  his 
conduct  is  the  liability  to  account,  to  which  he  is  ready  to  submit, 
the  transaction  in  his  view  being  rather  in  the  nature  of  a partner- 
ship or  joint  venture. 

Manifestly  the  written  document  is  of  the  greatest  importance 
in  considering  the  problem  thus  presented.  It  reads  as  follows : — 

“ Toronto,  February  5,  1921.  Mr.  Sherman  T.  Sutton,  15  Wel- 
lington St.  East,  City.  Dear  Sir:  Enclosed  please  find  $100  as  a 
deposit  for  the  purpose  of  purchasing  for  me  the  building  known 
as  the  temporary  postal  building,  better  known  as  the  postal  station 
A.,  located  at  the  corner  of  Bay  and  Front  streets,  in  the  city  of 
Toronto,  for  which  I agree  to  pay  $3,500,  less  the  $100  mentioned 
above,  upon  receipt  of  a proper  assignment  to  me  of  the  said  build- 
ing, and  same  to  be  satisfactory  to  my  solicitor,  and  with  the  under- 
standing the  building  to  be  delivered  free  of  all  incumbrance,  and 
further  with  the  understanding  that  a fully  60  days’  allowance  to 
be  given  for  the  purposes  of  removing  the  said  building  if  so  desired. 
It  is  also  agreed  that  all  profits  that  may  be  made  on  either  the 
purchase  or  sale  of  the  said  property,  above  my  expenses  in  the 
said  purchase,  are  to  be  equally  divided  between  the  said  S.  T.  Sut- 
ton and  said  S.  G.  Forst.  It  is  also  further  agreed  that  the  said 
S.  G.  Forst  is  to  receive  all  of  the  money  that  he  may  expend  on 
the  said  purchase,  with  interest  at  the  rate  of  10  per  cent,  on  said 
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investment  or  purchase,  before  any  division  shall  be  made  ” (signed 
by  the  defendant). 

I have  come  to  the  conclusion  that  the  learned  trial  Judge  was 
right  in  the  view  which  he  took  of  the  case.  It  is  true  that  the 
document  speaks  of  Sutton  purchasing  the  building  for  Forst,  but 
the  uncontradicted  story  of  both  parties  shews  that  this  was  not  an 
ordinary  agency.  Sutton  knew  of  this  building,  and  suspected  to 
some  extent  its  potentiality  as  an  investment.  The  agreement  in 
truth  was  the  entering  into  of  a joint  venture  in  respect  to  this 
building  by  Soitton  and  Forst.  Forst  was  to  take  up  the  option 
owned  by  Sutton,  contribute  the  entire  capital  necessary,  and  upon 
realisation  the  profits  were  to  be  equally  divided.  For  many  rea- 
sons, this  did  not  create  an  actual  co-partnership,  but  it  was  a 
joint  undertaking  by  these  two  men  in  which  the  net  profits  were 
to  be  divided.  If  Sutton’s  misconduct  entitled  Forst  to  rescind  the 
agreement,  he  would  have  to  hand  back  the  building  to  Sutton. 
This  is  the  last  thing  in  the  world  he  desires  to  do. 

The  law  in  relation  to  agency  in  many  respects  is  a safe  guide 
to  the  law  applicable  to  partnership,  but  to  say  that  because  one 
partner  proved  false  to  his  duty  towards  the  partnership,  and 
sought  to  make  a secret  profit  for  himself,  he  loses  all  his  share  in 
the  common  assets,  is  going  far  beyond  anything  which  has  yet 
been  decided.  Such  misconduct,  according  to  the  law  laid  down  in 
cases  cited  in  Halsbury’s  Laws  of  England,  vol.  22,  p.  69,  would 
give  a right  to  dissolution  of  the  partnership,  as  well  as  render  the 
partner  liable  for  the  money  received,  but  there  is  no  hint  of  the 
forfeiture  of  the  delinquent’s  share  in  the  partnership.  When  the 
agency  cases  come  to  be  looked  at  and  analysed,  it  will  be  found  that 
they  depend  upon  a principle  which  can  have  no  application  in 
partnership  or  joint  transactions.  The  agent  must  account  for  all 
money  he  received  by  way  of  secret  profit  because  he  was  agent,  and 
that  fact  alone  makes  the  money  the  money  of  his  employer.  The 
reason  why  he  cannot  recover  the  remuneration  agreed  for  services 
rendered  is  that  he  did  not  in  fact  render  the  service  stipulated  for. 
The  fundamental  basis  of  the  contract  of  agency  requires  the  agent 
to  give  an  exclusive  allegiance  to  his  principal  and  to  promote  his 
interests  with  singleness  of  purpose — if  he  receives  money  from  the 
opposite  party  he  is  attempting  to  serve  two  masters,  and  his  em- 
ployer has  not  that  loyal  and  disinterested  service  which  his  con- 
tract entitles  him  to  have. 

Upon  the  evidence  in  this  case,  I do  not  think  the  abatement 
from  the  price  indicates  in  any  way  that  Sutton  was  acting  as  an 
agent  for  the  vendors.  He  was  in  truth  beating  down  the  vendors 
in  the  price,  thinking  to  retain  for  himself,  instead  of  for  the  part- 
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nership,  all  that  he  might  save,  and  also  to  obtain  the  additional 
advantage  of  having  this  as  cash  in  hand  rather  than  as  a sum  pay- 
able upon  division  after  realisation. 

No  good  purpose  would  be  served  by  going  through  the  cases 
in  detail.  I accept  as  a clear  statement  of  the  law  what  is  said  by 
Lord  Alverstone,  C.J.,  in  Andrews  v.  Ramsay  & Co.,  [1903]  2 K.B. 
635,  638 

“ A principal  is  entitled  to  have  an  honest  agent,  and  it  is  only 
the  honest  agent  who  is  entitled  to  any  commission.  In  my  opinion, 
if  an  agent  directly  or  indirectly  colludes  with  the  other  side,  and 
so  acts  in  opposition  to  the  interest  of  his  principal,  he  is  not 
entitled  to  any  commission.” 

In  Manitoba  and  North-West  Land  Corporation  v.  Davidson 
(1903),  34  Can.  S.C.R.  255,  259,  Mr.  Justice  Nesbitt  puts  the 
matter  squarely  upon  the  same  ground : “ Has  the  plaintiff  by  mak- 
ing such  an  undisclosed  bargain  in  relation  to  his  contract  or 
service  put  himself  in  such  a position  that  he  has  a temptation  not 
faithfully  to  perform  his  duty  to  his  employer?  If  he  has,  then 
the  consideration  for  the  payment  for  his  services  is  swept  away.” 

This,  I think,  is  the  foundation  for  the  judgment  in  that  case, 
and  I cannot  understand  the  difficulty  felt  by  the  Manitoba  Court 
in  Complin  v.  Beggs  (1913),  13  O.L.R.  27,  in  understanding  the 
reasons  for  the  decision. 

In  the  case  in  hand  it  is  obvious  that  the  consideration  was  not 
merely  the  service  to  be  rendered  by  Sutton  in  closing  with  the 
vendors,  but  also  included  the  transfer  to  the  joint  venture  of  the 
option  which  he  owned.  It  was,  therefore,  not  a complete  failure 
of  consideration,  but  at  best  a partial  failure.  I do  not  think,  as 
I have  already  said,  that  there  was  any  failure,  for  I do  not  see  any 
trace  of  either  temptation  to  Sutton  or  of  yielding  to  temptation 
so  far  as  securing  as  advantageous  a bargain  as  possible  is  con- 
cerned. 

While  deprecating  Sutton’s  conduct  in  the  premises,  I do  not 
see  much  to  commend  in  Forst’s  endeavour  to  vindicate  the  funda- 
mental principles  of  morality  at  a profit  to  himself  of  many  thou- 
sands of  dollars. 

Appeal  dismissed  with  costs. 
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[IN  CHAMBERS.] 

Rex  ex  rel.  Jacques  v.  Mitchell. 


Municipal  Elections — Violation  of  Secrecy  of  Ballot — Whether  Election 
Saved  t>y  sec.  150  of  Consolidated  Municipal  Act,  1922,  12  & IS  Geo. 
V.  ch.  7 2 — “ Conducted  in  Accordance  with  the  Principles  Laid  down 
in  the  Act” — Result  Affected — Proceeding  to  Void  Election — Parties 
— Municipal  Corporation — Sec.  172(1)  (a)  of  Act — “ Person ” — Ejus- 
dem  Generis  Rule  — Interpretation  Act,  R.S.O.  191i \,  ch.  1,  sec. 
29  (x). 

Where  at  an  election  of  a mayor  and  aldermen  of  a city  the  provisions 
of  the  Consolidated  Municipal  Act,  1922,  enjoining  secrecy  of  the 
ballot  were  generally  ignored,  it  was  held,  that  the  election  had  not 
been  conducted  in  accordance  with  the  principles  laid  down  in  the 
Act,  and  it  could  not  be  said  that  the  non-compliance  with  the  provi- 
sions of  the  Act  had  not  affected  the  result  of  the  election  (sec.  150) ; 
and  the  election  was  declared  invalid  and  a new  election  ordered. 

Re  Hickey  and  Town  of  Orillia  (1908),  17  O.L.R.  317,  and  Re  Rickey 
and  Township  of  Marlborough  (1907),  14  O.L.R.  587,  followed. 

Section  172(1)  (a)  of  the  Act  gives  power  to  the  Judge  or  Master,  upon 
an  application  to  void  an  election,  to  add  the  returning  officer  or  any 
deputy  returning  officer  “or  other  person”  as  a party  to  the  proceed- 
ings:— 

Held,  that,  although  by  sec.  29  (x)  of  the  Interpretation  Act,  “person” 
includes  any  body  corporate,  the  ejusdem  generis  rule  was  applicable, 
and  the  city  corporation  was  not  an  “other  person”  within  the  mean- 
ing of  sec.  172(1)  (a). 

An  appeal  by  the  relators  from  an  order  of  the;  Judge  of  the 
County  Court  of  the  County  of  Essex,  dated  the  4th  February,  1924, 
dismissing  the  relators5  application  to  have  the  municipal  election 
for  the  City  of  Windsor  held  on  the  3rd  December,  1923,  declared 
invalid  and  void  and  a new  election  directed. 

February  12.  The  appeal  was  heard  by  Logie,  J.,  in  Chambers. 
J.  H.  Rodd,  K.C.,  and  W.  M.  JEgcm,  for  the  relators. 

R.  L.  Brackin,  K.C.,  for  certain  members  of  the  council. 

F.  D.  Davis , K.C.,  for  the  Municipal  Corporation  of  the  City  of 
Windsor. 

February  13.  Logie,  J. : — Section  150  of  the  Consolidated 
Municipal  Act,  1922,  is  as  follows: — 

“ No  election  shall  be  or  be  declared  to  be  invalid — 

“(a)  For  non-compliance  with  the  provisions  of  this  Act  as  to 
the  taking  of  the  poll  or  anything  preliminary  thereto  or  as  to  the 
counting  of  the  votes;  or 

“(b)  By  reason  of  mistake  in  the  use  of  the  prescribed  forms ; or 
“(c)  By  reason  of  any  mistake  or  irregularity  in  the  proceed- 
ings at  or  in  relation  to  the  election 

“ if  it  appears  to  the  tribunal  by  which  the  validity  of  the  elec- 
tion or  any  proceeding  in  relation  to  it  is  to  be  determined  that  the 
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election  was  conducted  in  accordance  with  the  principles  laid  down 
in  this  Act,  and  it  does  not  appear  that  such  non-compliance,  mis- 
take or  irregularity  affected  the  result  of  the  election.” 

The  meaning  of  the  phrase  “ that  the  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  this  Act”  has  been 
elucidated  judicially  by  Anglin  and  Riddell,  JJ.,  in  Re  Hickey  and 
Town  of  Orillia  (1908),  1?  O.L.R.  317,  at  pp.  328  and  342. 
Anglin,  J.,  at  p.  328,  says : — 

“ The  cardinal  principles  underlying  the  various  provisions  of 
the  Act  governing  municipal  elections  appear  to  me  to  be  that  the 
electors  shall  have  a fair  opportunity  for  polling  their  votes  and 
that  the  secrecy  of  the  ballot  shall  be  observed.  If  a reasonable 
opportunity  for  voting  has  not  been  afforded,  or  if  there  has  been  a 
substantial  disregard  of  the  regulations  prescribed  to  insure  the 
secrecy  of  the  ballot,  the  election  cannot,  in  my  opinion,  be  said  to 
have  been  conducted  in  accordance  with  the  principles  of  the  Act, 
and  it  is  difficult  to  perceive  how  the  respondents  could  satisfy  the 
Court  that  the  irregularity  did  not  affect  the  result  of  the  election.” 
And  Riddell,  J.,  at  p.  342,  says : — 

“ The  manner  in  which  this  election  was  conducted  seems  to 
me  to  be  a violation  of  the  principles  upon  which  an  election  under 
the  Act  should  be  conducted — that  is,  I conceive,  the  meaning  of 
the  odd  expression  ‘ the  principles  laid  down  in  this  Act/  To  men- 
tion but  one:  secrecy  is  a great  desideratum  under  the  Act,  and  all 
the  provisions  for  securing  secrecy  were  disregarded.” 

The  Hickey  case  was  decided  under  the  old  section  204  of  the 
Consolidated  Municipal  Act  of  1903,  and  by  that  section  the  onus 
was  on  the  respondent  to  satisfy  the  Court  that  the  irregularity  did 
not  affect  the  result  of  the  election.  Now,  by  sec.  150  of  the  Con- 
solidated Municipal  Act  of  1922,  the  onus  is  on  the  relator. 

It  is  to  be  noted  that  the  saving  clause  does  not  apply  unless 
two  things  coincide,  namely,  that  the  election  was  conducted  in 
accordance  with  the  principles  laid  down  in  the  Act  and  that  it 
does  not  appear  that  such  non-compliance,  mistake,  or  irregularity 
affected  the  result  of  the  election. 

Dealing  with  the  first  of  these,  the  County  Court  Judge  has 
found  that  there  were  very  many  instances  wherein  the  provisions 
of  the  statute  designed  to  protect  the  secrecy  of  the  ballot  were 
transgressed.  This  he  held  to  be  established  beyond  question,  and 
a perusal  of  the  evidence  amply  sustains  this  finding.  But,  be- 
cause no  evidence  was  submitted  that  there  was  a betrayal  by  any 
official  of  his  obligation  of  secrecy  and  no  evidence  that  the  manner 
in  which  any  voter  cast  his  vote  was  actually  disclosed,  he  holds 
that  this  all-important  factor  of  secrecy  in  the  holding  of  a proper 
election  was  present  in  this  election. 
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Logie,  J.  With  this,  I,  with  great  respect,  entirely  disagree.  The  specific 
directions  of  the  statute  to  insure  secrecy  were  openly  and  flagrantly 

disregarded  by  several  deputy  returning  officers.  Compartments 

were  not  provided  in  some  cases,  in  another  voters  were  allowed  to 
v.  take  their  ballots  into  a separate  room  and  there  mark  the  same. 

Mitchell.  jn  one  polling  subdivision  every  voter’s  ballot  was  numbered,  the 
first  voter  getting  ballot  number  one  and  the  succeeding  voters’ 
ballots  being  numbered  consecutively  with  the  same  numbers  set 
opposite  their  names  in  the  poll-book.  The  learned  Judge  in  this 
latter  case  finds  that  this  deputy  returning  officer  erroneously  sup- 
posed it  was  his  duty  to  number  each  ballot,  and  he  finds  that  this 
mistake  of  the  returning  officer  in  no  way  affected  the  validity  of 
the  ballots,  which  was  saved  by  the  provisions  of  sec.  116.  It  is  of 
course  true  that  the  ballots  improperly  marked  by  a returning 
officer  are  not  to  be  rejected,  but  this  does  not  touch  the  question  of 
secrecy. 

Other  instances  of  ignoring  the  secrecy  safeguards  were  that  a 
number  of  deputy  returning  officers  and  poll-clerks  failed  to  take 
the  oath  of  secrecy.  In  one  case  a deputy  returning  officer  per- 
mitted an  illiterate  voter  to  vote  in  the  voting  compartment  in  the 
presence  of  the  poll-clerk,  who  had  taken  no  oath  of  secrecy.  Other 
illiterates  were  permitted  to  vote  on  their  own  allegations  that  they 
were  unable  to  mark  their  ballots  without  being  required  to  take 
an  oath  to  that  effect,  as  required  by  law.  One  deputy  returning 
officer  opened  his  box  at  an  improper  time. 

The  disregard  of  secrecy  throughout  the  whole  election  was  so 
flagrant  that  the  election  cannot,  in  the  words  of  Mr.  Justice 
Anglin,  be  said  “ to  have  been  conducted  in  accordance  with  the 
principles  of  the  Act.” 

Then  again,  the  gross  irregularities,  apart  from  impersonation 
which  occurred,  shewed  a condition  throughout  the  whole  city  which 
satisfies  the  onus  upon  the  relators  that  such  irregularities  were  sub- 
stantial and  not  mere  formalities,  and  did  affect  the  result  of  the 
election,  if  not  for  mayor  at  all  events  for  the  aldermen.  But  it  is 
not  necessary  to  go  into  this  in  detail.  If  the  election  was  not 
conducted  in  accordance  with  the  principles  laid  down  in  the  Act, 
the  saving  clause  does  not  apply,  and  the  election  must  be  voided. 

I am  thoroughly  in  accord  with  the  statement  in  the  judgment 
of  the  late  Mr.  Justice  Mabee  in  Re  Richey  and  Township  of  Marl- 
borough (1907),  14  O.L.R.  587,  at  p.  590:— 

“ Personally,  I think  the  Courts  should  require  more  strict  com- 
pliance with  the  statutory  requirements.  ...  If  the  Legislature 
lays  down  a mode  of  procedure,  intended  to  be  followed,  I am  of 
opinion  that,  notwithstanding  the  saving  clause  in  the  statute,  a 
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far  too  lax  practice  has  grown  up  . . . where  little,  if  any, 

attention  has  been  given  by  the  local  officers  to  the  statutory  pre- 
liminaries. Of  course  this  has  only  promoted  and  encouraged  non- 
observance  of  the  plain  provisions  that  the  Legislature  intended 
should  be  observed.  I for  one  shall  be  glad  when  the  pendulum 
commences  to  swing  back,  and  this  disregard  of  legal  formalities 
by  municipal  clerks  and  councils  will  cease  to  have  the  approval  of 
the  Courts.” 

The  learned  County  Court  Judge  at  the  hearing  formally  added 
the  Municipal  Corporation  of  the  City  of  Windsor  as  a party,  and 
directed  that  the  costs  of  the  proceedings,  to  be  taxed  by  the  clerk 
of  the  Court,  be  paid  by  the  corporation  to  the  relator  and  to  the 
respondents  respectively.  He  did  this  under  sec.  172  (1)  of  the 
Act,  para,  (a),  which  is  as  follows: — 

“ 1.  The  Judge  or  Master  in  Chambers,  at  any  stage  of  the 
proceedings,  may — 

“(a)  Add  the  returning  officer* or  any  deputy  returning  officer 
or  other  person  as  a party  to  the  proceedings.” 

By  the  Interpretation  Act,  R.S.O.  1914,  ch.  1,  sec.  29,  para.  ( x ), 
“ ‘Person  * shall  include  any  body  corporate  or  politic,”  etc.,  but  it 
is  contended  that  the  ejusdem  generis  rule  applies  and  that  general 
words  following  particular  and  specific  words  of  the  same  nature  as 
themselves  take  their  meaning  from  them  and  are  presumed  to  be 
restricted  to  the  same  genus  as  those  words.  This  contention  is,  I 
think,  correct,  and  the  Municipal  Corporation  of  the  City  of  Wind- 
sor is  not  an  “ other  person  ” within  the  meaning  of  para,  (a)  : 
Maxwell  on  the  Interpretation  of  Statutes,  6th  ed.,  p.  584.  Conse- 
quently the  name  of  the  Municipal  Corporation  of  the  City  of 
Windsor  must  be  struck  out  from  these  proceedings  and  the  order 
of  the  learned  County  Court  Judge  in  this  respect  set  aside. 

Nothing  remains  but  to  grant  the  application  of  the  relators 
and  declare  the  municipal  elections  of  the  City  of  Windsor  held  on 
the  3rd  day  of  December,  1923,  invalid  and  void  and  direct  that  a 
new  election  be  held.  It  is  to  be  hoped  that  the  municipal  auth- 
orities of  the  City  of  Windsor  will  in  the  new  election  see  to  it  that 
the  slipshod  and  irregular  methods  which  obtained  in  the  former 
election  are  not  repeated. 

The  relators  will  have  their  costs  here  and  below. 
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Re  Rex  v.  Speirs. 

Criminal  Law — Appeal  to  Divisional  Court  from  Police  Magistrate's 
Conviction — Criminal  Code,  secs.  7Jf9,  7 50 — Refusal  to  Hear  Appeal 
— Non-compliance  with  Requirements  of  sec.  750(b)  and  (c) — New 
para,  (b)  Enacted  by  9 & 10  Geo.  Y.  ch.  1^6,  sec.  12  — Notice  of 
Appeal  — Personal  Service  on  Magistrate  — Time  for  Delivery  of 
Notice  to  Division  Court  Clerk — Time  for  Giving  Security  for  Costs 
of  Appeal — Application  for  Mandamus  to  Inferior  Court — Jurisdic- 
tion of  Supreme  Court  of  Ontario — Civil  Remedy. 

The  jurisdiction  of  the  Supreme  Court  of  Ontario  over  inferior  courts 
by  way  of  mandamus  is  not  dependent  upon  the  Criminal  Code,  but 
is  a purely  civil  jurisdiction  vested  in  the  Supreme  Court  by  the 
various  Acts  constituting  the  civil  courts.  An  inferior  court,  though 
exercising  jurisdiction  over  criminal  matters,  remains  a civil  court, 
subject,  even  while  exercising  criminal  jurisdiction,  to  the  power  of 
the  Supreme  Court  to  compel  it  to  exercise,  and  to  prohibit  it  from 
exceeding,  that  jurisdiction. 

Re  McLeod  v.  Amiro  (1912),  27  O.L.R.  232,  and  Re  Rex  v.  Daly  et  al. 
(1924),  ante  156,  referred  to. 

Held,  therefore,  that  the  Supreme  Court  of  Ontario  had  jurisdiction  to 
grant  a mandamus  to  the  Judge  of  a Division  Court  to  hear  an 
appeal,  under  secs.  749  and  750  of  the  Criminal  Code,  from  a convic- 
tion of  the  defendant,  by  a Police  Magistrate,  of  the  offence  of  keep- 
ing a still,  contrary  to  the  provisions  of  sec.  180  (/)  of  the  Inland 
Revenue  Act,  R.S.C.  1906,  ch.  51. 

The  Division  Court  Judge  refused  to  hear  the  appeal,  on  the  ground 
that  the  defendant  had  not  complied  with  the  provisions  of  sec. 
750 (b)  of  the  Code,  governing  his  right  to  appeal:  — 

Held,  that  the  Division  Court  Judge  had  rightly  ruled  that  under  sec. 
750(6)  personal  service  of  the  notice  of  appeal  upon  the  convicting 
magistrate  was  requisite,  that  the  notice  of  appeal  must  be  delivered 
to  the  clerk  of  the  Court  appealed  to  within  10  days  after  the  convic- 
tion, and  that  the  security  was  not  given  in  time  under  para,  (c)  of 
sec.  750. 

Meaning  and  effect  of  paras,  (b)  and  (c)  considered. 

The  refusal  to  hear  the  appeal  being  thus  justified,  the  motion  for  a 
mandamus  was  dismissed. 

Motion  by  the  defendant  for  an  order  of  mandamus  to  the 
Junior  Judge  of  the  County  Court  of  the  County  of  Bruce  requir- 
ing him  to  hear  and  dispose  of  an  appeal  in  the  Eighth  Division 
Court  of  the  County  of  Bruce. 

December  4,  1923.  The  motion  was  heard  by  Orde,  J.,  in 
Chambers. 

James  Haverson,  K.C.,  for  the  defendant. 

C.  W.  Kerr,  for  the  Crown. 

February  19,  1924.  Orde,  J. : — The  accused  was  convicted  on 
the  4th  July,  1923,  upon  a summary  trial  before  the  Police  Magis- 
trate at  Wiarton,  of  the  offence  of  keeping  a still,  contrary  to  the 
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provisions  of  sec.  180(f)  of  the  Inland  Revenue  Act,  R.S.C.  1906, 
ch.  51,  and  was  sentenced  to  pay  a fine  of  $200  and  costs,  or  to  six 
months*  imprisonment  in  default  of  payment.  The  fine  and  costs 
were  immediately  paid  by  the  accused. 

The  accused,  desiring  to  appeal  to  the  Division  Court  under 
the  provisions  of  sees.  749  and  7'50  of  the  Criminal  Code,  served 
notice  of  appeal  upon  the  complainant  on  the  14th  July,  1923,  and 
on  the  same  day  attempted  to  serve  the  convicting  magistrate  at 
Wiarton,  but  found  that  he  was  absent  and  beyond  reach  for 
immediate  service.  He  thereupon  served  the  notice  on  the  magis- 
trate’s clerk,  and  subsequently,  on  the  17th  July,  1923,  left  the 
notice  with  the  clerk  of  the  Eighth  Division  Court  of  the  County 
of  Bruce,  the  Court  having  jurisdiction  to  hear  the  appeal. 

On  the  7th  September,  1923,  the  accused  deposited  with  the 
Police  Magistrate  the  sum  of  $10,  which  the  magistrate  fixed  as 
sufficient  to  cover  the  costs  of  the  appeal,  under  the  provisions  of 
para,  (c)  of  sec.  750  of  the  Code. 

When  the  appeal  came  on  before  the  Division  Court  Judge,  it 
was  dismissed  upon  the  following  grounds : 1st,  that  the  notice  of 
appeal  had  not  been  properly  served  upon  the  Police  Magistrate, 
and  that  no  order  had  been  obtained  for  substitutional  service; 
2nd,  that  the  notice  had  not  been  filed  with  the  clerk  of  the  Division 
Court  within  10  days  after  the  conviction;  and  3rd,  that  the 
security  for  costs  had  not  been  given  within  the  time  fixed  by  sec. 
750(c). 

The  accused  now  moves  for  a mandamus  to  the  Division  Court 
Judge  directing  him  to  hear  and  dispose  of  the  appeal,  on  the 
ground  that  he  has  erred  in  his  interpretation  of  the  provisions  of 
the  Code  governing  the  accused’s  right  to  appeal. 

Counsel  for  the  Crown  raises  the  preliminary  objection  that 
mandamus  will  not  lie  to  compel  the  Judge  of  a Division  Court 
to  hear  an  appeal  under  secs.  749  and  750  of  the  Code,  because 
the  Code  makes  no  provision  for  mandamus  in  such  cases. 

In  Re  McLeod  v.  Amiro  (1912),  27  O.L.R.  232,  my  brother 
Riddell  dealt  with  a motion  for  mandamus  to  a Division  Court 
J udge  upon  an  appeal  from  a Police  Magistrate’s  conviction  under 
the  Criminal  Code  without  any  question  being  raised  as  to  the 
jurisdiction  of  the  Supreme  Court  to  grant  a mandamus.  The 
Crown  and  the  magistrate  were  not  represented  by  counsel,  and 
the  point  was  not  taken.  The  motion  was  dismissed,  not  for  lack 
of  power  to  make  the  order,  but  because  the  Division  Court  had 
jurisdiction  to  deal  with  the  point  in  issue.  While  that  point  was, 
by  way  of  a preliminary  objection,  taken  before  the  magistrate,  it 
was  upon  it  that  the  accused  had  appealed,  and  his  appeal  had 
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been  heard  and  disposed  of  by  the  Division  Court  upon  its  merits. 
Riddell,  J.,  accordingly  held  that  mandamus  would  not  lie. 

Here  the  Division  Court  Judge  has  not  dealt  with  the  appeal 
at  all,  but  has  in  substance  refused  to  hear  it,  on  the  ground  that 
the  accused  has  not  complied  with  the  provisions  of  the  statute 
governing  his  right  to  appeal.  It  is  clearly  a case  for  mandamus, 
if  the  Supreme  Court  has  jurisdiction. 

Mr.  Kerr  advances  no  other  argument  on  this  point  than  the 
fact  that  the  Criminal  Code  makes  no  provision  for  such  a 
remedy.  But,  as  to  be  inferred  from  the  judgment  in  Re  McLeod 
v.  Amiro,  supra , and  as  held  by  my  brother  Middleton  in  Re  Rex 
v.  Daly  et  al.  (1923),  ante  156,  and  by  the  Appellate  Division  in  the 
same  case  (1924),  ib .,  the  jurisdiction  of  the  Supreme  Court  of 
Ontario  over  inferior  courts  by  way  of  mandamus  is  not  dependent 
upon  the  Code,  but  is  a purely  civil  matter  vested  in  the  Supreme 
Court  under  the  various  Acts  constituting  our  civil  courts.  The 
inferior  court,  though  exercising  jurisdiction  over  criminal  mat- 
ters, remains  nevertheless  a civil  court,  subject,  even  while  exer- 
cising criminal  jurisdiction,  to  the  power  of  the  Supreme  Court 
to  compel  it  to  exercise,  and  to  prohibit  it  from  exceeding,  that 
jurisdiction. 

Has  the  learned  Division  Court  Judge  erred  in  his  interpreta- 
tion of  the  requirements  of  sec.  750?  Paragraph  (5)  of  that 
section,  as  enacted  in  1919  by  9 & 10  Geo.  V.  ch.  46,  sec.  12,  is 
as  follows : — 

“ ( b ) The  appellant  shall  give  notice  of  his  intention  to  appeal 
by  filing  in  the  office  of  the  clerk  of  the  court  appealed  to  a notice 
in  writing  setting  forth  with  reasonable  certainty  the  conviction 
or  order  appealed  against  and  the  court  appealed  to,  and  the 
notice  shall  be  served  upon  the  respondent  and  the  Justice  who 
tried  the  case,  or,  in  the  alternative,  upon  such  person  or  persons 
as  a judge  of  the  court  appealed  to  shall  direct,  and  such  service 
shall  be  within  ten  days  of  the  making  of  the  conviction  or  order 
complained  of,  or  within  such  further  time,  not  exceeding  an 
additional  twenty  days,  as  a judge  of  the  court  appealed  to  may 
see  fit  to  fix  either  before  or  after  the  expiration  of  the  said  ten 
days.” 

Mr.  Haverson  argues  that  personal  service  upon  the  magistrate 
is  not  required,  and  he  relies  upon  Regina  v.  Deputies  of  Freemen 
of  Leicester  (1850),  15  Q.B.  671,  675.  There  the  words  of  the 
statute  were  “give  or  deliver  notice  in  writing,”  and  it  was  held 
that,  having  regard  to  the  nature  of  the  proceedings,  those  words 
did  not  require  personal  service.  It  is  true  that  Lord  Campbell, 
C.J.,  says : “ In  general,  when  personal  service  is  required  by  an 
Act,  it  is  so  said  in  express  words,”  but  his  qualification  of  the 
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statement  by  the  words  “ in  general  55  indicates  that  he  was  not  Orde,  J. 
intending  to  express  any  rigid  rule  of  construction.  w<24. 

Here  the  Act  says  “ the  notice  shall  be  served/5  and  the  express 
provision  for  substitutional  service  makes  it  clear  that  personal  Vm 
service  is  meant.  In  the  present  case  there  was  neither  personal  Spetrs. 
service  nor  any  order  for  substitutional  service.  Nor  does  the 
fact  that  the  magistrate  remitted  the  papers  in  time  for  the 
hearing  overcome  the  defect.  I do  not  know  upon  what  principle 
the  magistrate  could  waive  the  requirements  of  the  statute. 

Mr.  Haverson  contends  that  the  Division  Court  Judge  erred 
in  holding  that  para.  ( b ) required  delivery  of  the  notice  of 
appeal  to  the  clerk  of  the  Court  appealed  to  within  10  days  after 
the  conviction.  He  argues  that  the  limitation  of  10  days  applies 
only  to  the  “ service  55  of  the  notice  upon  the  respondent  and  the 
magistrate,  and  he  relies  on  the  judgment  of  the  Appellate  Divi- 
sion in  Alberta  in  Gallagher  v.  V ermesland  (1916),  27  Can.  Crim. 

•Cas.  360.  That  was  a decision  upon  para,  (b)  of  sec.  750,  as  it 
stood  in  1916,  which  required  the  appellant  to  file  his  notice  of 
appeal  within  10  days  and  to  serve  the  respondent  and  the  Justice 
who  tried  the  case  with  a copy  of  such  notice;  and  it  was  held 
that  if  the  notice  were  filed  in  time  service  might  be  effected 
afterwards. 

The  amendment  of  1919  would  appear  to  have  been  passed  to 
cover  the  Gallagher  case.  At  all  events,  having  regard  to  the 
repealed  paragraph  and-  to  that  which  has  replaced  it,  I think 
it  is  clear  that  the  Act  contemplates  (though  this  may  not  be 
strictly  necessary)  the  filing  of  the  notice  of  appeal  before  its 
service  upon  the  respondent  and  the  magistrate,  and  that  in 
limiting  the  time  for  service  the  necessary  implication  is  that  the 
notice  shall  be  filed  within  the  same  period  of  time.  I think  the 
learned  Division  Court  Judge  was  right  on  this  point. 

This  also  disposes  of  the  third  point,  because  the  security  was 
clearly  not  given  in  time  under  para,  (c)*  if  the  time  for  filing 

* By  sec.  750(c)  it  is  provided  that  the  appellant,  if  the  appeal  is 
from  a conviction  or  order  adjudging  imprisonment,  shall  either  remain 
in  custody  until  the  holding  of  the  court  to  which  the  appeal  is  given, 
or  shall  within  the  time  limited  for  filing  a notice  of  intention  to 
appeal,  enter  into  a recognizance  . . . or  if  the  appeal  is  from  a 

conviction  or  order  whereby  a penalty  or  sum  of  money  is  adjudged 
to  be  paid,  the  appellant  shall  within  the  time  limited  for  filing  the 
notice  of  intention  to  appeal,  in  cases  in  which  imprisonment  in 
default  of  payment  is  directed,  either  remain  in  custody  until  the 
holding  of  the  court  to  which  the  appeal  is  given,  or  enter  into  a 
recognizance  ...  or  deposit  with  the  Justice  making  the  conviction 
or  order  an  amount  sufficient  to  cover  the  sum  so  adjudged  to  be  paid, 
together  with  such  further  amount  as  such  Justice  deems  sufficient  to 
cover  the  costs  of  the  appeal.  . . . 
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the  notice  is  limited  to  10  days.  The  fact  that,  when  amending 
para,  (b),  Parliament  made  no  change  in  para,  (c),  shews  clearly 
that  it  was  considered  that  the  new  para.  (■&)  still  limited  the 
time  for  filing  the  notice,  as  the  repealed  paragraph  did ; otherwise 
para,  (c)  would  be  in  some  respects  meaningless. 

I think  the  learned  Division  Court  Judge  was  right  on  all 
three  grounds,  and  that  the  motion  must  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

[IN  BANKRUPTCY.] 

Re  Andrew  Motherwell  of  Canada  Ltd. 

Bankruptcy — Order  of  Bankruptcy  Judge  Authorising  Creditor  to  Take 
Proceedings  in  Name  of  Trustee — Bankruptcy  Act,  sec.  35 — “Pro- 
ceedings”— Whether  Appeal  in  Action  against  Trustee  Included — 
Appeal  to  Privy  Council — Appeal  from  Order  of  Bankruptcy  Judge 
— Right  of  Appeal — Bankruptcy  Act,  sec.  7 4- 

An  action  was  brought  by  creditors  of  an  insolvent  company  against  its 
trustee  under  the  Bankruptcy  Act  to  enforce  by  foreclosure  a mort- 
gage made  by  the  debtor-company  to  these  creditors.  Judgment  was 
given  in  favour  of  the  creditors  and  affirmed  by  the  Appellate  Divi- 
sion. The  inspectors  of  the  debtor-company’s  estate  instructed  the 
trustee  to  appeal  to  the  Privy  Council,  but  a majority  of  the  creditors 
voted  against  an  appeal,  and  the  trustee  did  not  proceed.  One  credi- 
tor applied  for  and  obtained  an  order,  under  sec.  35  of  the  Bank- 
ruptcy Act,  allowing  him  to  proceed,  in  the  name  of  the  trustee,  but 
at  his  own  expense  and  for  his  own  benefit,  with  an  appeal  to  the 
Privy  Council:  — 

Held,  by  the  Judge  in  Bankruptcy,  that  this  order  was  properly  made: 
an  appeal  from  a judgment  in  an  action  brought  against  the  trustee 
in  bankruptcy  comes  within  the  word  “proceedings”  in  sec.  35. 

The  creditors  (mortgagees)  who  held  the  judgment  for  foreclosure 
launched  an  appeal  against  the  order  of  the  Judge  in  Bankruptcy:  — 
Held,  by  a Divisional  Court  of  the  Appellate  Division,  that  the  appeal 
did  not  lie. 

Section  74  of  the  Bankruptcy  Act  considered. 

In  re  Thornton  Davidson  & Co.  (1921),  3 C.B.R.  181,  followed. 

• 

An  appeal  by  Zimmerman  and  Malloch,  secured  cerditors  of 
the  debtor-company,  from  an  ex  parte  order  made  by  the  Registrar 
in  Bankruptcy,  under  sec.  35  of  the  Bankruptcy  Act,  authorising 
Andrew  Motherwell  senior,  also  a creditor,  to  proceed,  in  the 
name  of  the  trustee,  with  an  appeal  to  the  Privy  Council  from 
the  judgment  of  the  Appellate  Division  in  Zimmerman  v.  Trus- 
tee of  Andrew  Motherwell  of  Canada  Ltd.  (1923),  54  O.L.R.  342. 
See  also  Re  Andrew  Motherwell  of  Canada  Ltd.  (1923),  54  O.L.R. 
614. 
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January  31.  The  appeal  was  heard  by  Fisher,  J.,  in  Cham- 
bers. 

Frank  Morison,  for  the  appellants. 

G.  M.  Willoughby , for  Andrew  Motherwell  senior,  respondent. 

February  21.  Fisher,  J.: — The  principal  question  for  deter- 
mination is  the  construction  of  sec.  35  of  the  Bankruptcy  Act, 
and  it  seems  necessary  to  refer  to  some  of  the  principal  facts. 

Zimmerman  and  Malloch,  financial  agents,  at  Hamilton, 
advanced  $25, 000. in  cash  to  the  debtor-company  on  the  security  of 
a mortgage  duly  registered,  and  some  time  thereafter  the  debtor- 
company  made  an  authorised  assignment.  Zimmerman  and  Mal- 
loch commenced  foreclosure  proceedings  in  the  Supreme  Court  of 
Ontario,  under  their  mortgage,  against  the  trustee  of  the  debtor- 
company,  and  judgment  was  given  in  their  favour.  An  appeal 
was  taken  to  the  Appellate  Division  of  the  Supreme  Court  and 
that  Court  unanimously  affirmed  the  judgment.  See  Zimmerman 
v.  Trustee  of  Andrew'  Motherwell  of  Canada  Ltd.,  54  O.L.R. 
342.  The  inspectors  then  instructed  the  trustee  to  appeal  from 
that  judgment  to  the  Privy  Council,  and  the  reason  given  for 
going  direct  to  the  Privy  Council  was  that  the  time  for  appealing 
to  the  Supreme  Court  of  Canada  had  expired.  Creditors  of  the 
debtor-company  then  requested  the  trustee  to  call  a meeting  of 
creditors  to  consider  the  advisability  of  an  appeal  to  the  Privy 
Council,  with  the  result  that  a vote  was  taken  which  was  thought 
to  be  favourable  to  an  appeal.  The  legality  of  the  votes  cast  in 
favour  of  an  appeal  at  that  meeting  was  questioned,  and  on  an 
appeal  to  this  Court  it  was  held  that  certain  votes  cast  in  favour 
of  the  appeal  should  not  have  been  counted,  and  upon  these  being 
eliminated  it  was  found  that  the  vote  of  the  creditors  was  against 
an  appeal.  See  Re  Andrew  Motherwell  of  Canada  Ltd.,  54  O.L.R. 
614.  From  that  judgment  an  appeal  was  taken  to  the  Appellate 
Division,  and  that  Court  dismissed  the  appeal  ( ib . at  p.  622),  but 
without  prejudice  to  the  right,  if  any,  of  any  creditor  to  take 
proceedings  under  sec.  35  of  the  Bankruptcy  Act. 

Thereupon  Andrew  Motherwell  senior,  a creditor,  applied  ex 
parte  to  the  Registrar  for  and  obtained  the  usual  order  permitting 
him  to  proceed  with  the  appeal  to  the  Privy  Council. 

Zimmerman  and  Malloch  now  appeal  from  the  ex  parte  order 
granted  by  the  Registrar,  and  their  counsel  contends  that  sec. 
35,  which  reads  as  follows,  “ If  at  any  time  a creditor  desires  to 
cause  any  proceedings  to  be  taken  which,  in  his  opinion,  would  be 
for  the  benefit  of  the  bankrupt  or  authorised  assignor’s  estate,  and 
the  trustee,  under  the  direction  of  the  creditors  or  inspectors, 
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refuses  or  neglects  to  take  such  proceedings  after  being  duly 
required  to  do  so,  the  creditor  may,  as  of  right,  obtain  from  the 
Court  an  order  authorising  him  to  take  proceedings  in  the  name 
of  the  trustee,  but  at  his  own  expense  . . . and  thereupon  any 

benefit  derived  from  the  proceedings  shall,  to  the  extent  of  his 
claim  and  full  costs,  belong  exclusively  to  the  creditor  . . . 

does  not,  under  the  circumstances,  permit  an  appeal,  because  such 
an  appeal  is  not  “ a proceeding ” within  the  meaning  of  that 
section;  that  sec.  35  contemplates  a proceeding  in  bankruptcy, 
and  not  a proceeding  outside  the  bankruptcy  jurisdiction;  that,  if 
Motherwell  senior  has  any  right  under  sec.  35  to  institute  proceed- 
ings, he  must  start  de  novo  against  Zimmerman  and  Malloch  in 
order  to  set  aside  the  mortgage;  and  in  support  thereof  In  re 
Thornton  Davidson  & Co.  (1921),  3 C.B.R.  181,  is  cited.  That 
case  was  before  the  Court  of  King’s  Bench  in  Quebec  and  the 
Supreme  Court  of  Canada,  and  both  Courts  decided  that  the 
order  granted  under  sec.  35  is  preparatory  and  introductory  to 
suit  only.  I do  not  think  the  facts  in  that  case  are  applicable  to 
the  facts  in  the  case  before  me;  and,  so  far  as  that  case  goes,  it 
seems  to  me  to  be  on  all  fours  with  the  present  case,  as  the  Court 
there  dismissed  the  appeal  from  the  order  made  under  sec.  35. 

The  right  of  any  creditor  to  take  proceedings  in  the  name  of 
the  trustee  is  a purely  statutory  right;  and,  if  a creditor  desires 
to  take  proceedings  under  sec.  35  of  the  Bankruptcy  Act,  he  must 
bring  himself  strictly  within  its  provisions,  namely,  that  the 
trustee  must,  under  the  direction  of  the  creditors  or  inspectors, 
refuse  or  neglect  to  take  proceedings  after  being  duly  required 
to  do  so,  and  then  any  creditor,  if  he  so  desires,  upon  giving 
proper  security  to  the  trustee,  may,  “as  of  right,”  obtain  an  order. 

In  the  present  case  the  creditors  refused  to  authorise  the 
trustee  to  appeal,  and,  if  he  has  not  refused  to  appeal,  he  has 
neglected  to  do  so;  the  question  then  arises,  is  a creditor  in  such 
circumstances  entitled  to  proceed  “ as  of  right  ” under  sec.  35  ? 
and  I am  of  opinion  that  he  is. 

The  meaning  of  the  word  “ proceedings  ” in  sec.  35  cannot  be 
limited  as  the  appellants  contend,  and,  in  my  opinion,  it  includes 
the  bringing  of  an  appeal  in  a foreclosure  action  outside  of  the 
Bankruptcy  Court.  The  trustee  in  bankruptcy  was  a party  to 
the  action.  It  concerns  an  asset  which  vested,  subject  to  the  mort- 
gage, in  him,  upon  the  authorised  assignment  being  made,  and  if 
the  trustee  had  been  authorised  by  a majority  of  creditors  to 
proceed  with  the  appeal  and  it  succeeded  it  might  result  in  the 
mortgaged  estate  being  freed  from  the  encumbrance  and  as  such 
available  for  the  benefit  of  the  debtor’s  estate  generally. 
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Supposing,  before  an  authorised  assignment  or  a receiving  order 
was  made,  some  action  had  been  brought  in  connection  with  a 
transaction  between  the  assignor  and  a creditor,  and  that  action 
was  interrupted  or  interfered  with  by  an  assignment  or  receiving 
order,  and  thereafter  it  was  thought  advisable  that  the  trustee 
should  proceed  with  it  because  it  might  result  in  a benefit  to  the 
estate,  could  it  be  said  that  was  not  “ a proceeding  ” within  sec. 
35?  Under  sec.  35  the  creditor  is  authorised  to  continue  proceed- 
ings already  commenced  or  to  institute  new  proceedings  and 
begin  de  novo. 

This  continuance  of  proceedings  seems  to  have  been  permitted 
in  Re  Meiklam  (1864),  10  L.T.R.  102,  12  W.R.  442.  In  that 
case  an  application  was  made  on  behalf  of  certain  creditors  for 
leave  to  commence  and  prosecute  an  appeal  to  the  House  of  Lords 
after  the  assignee  had  refused  to  do  so,  and  leave  was  granted  upon 
proper  indemnity  being  given.  Any  proceedings  by  a creditor 
under  the  English  Act  must  be  for  the  benefit  of  the  insolvent 
estate.  The  creditor  instituting  the  proceedings  is  not  entitled 
exclusively  to  the  benefits,  as  he  is  under  sec.  35  of  our  Act. 
Section  35  of  our  Act  had  its  origin  in  the  earlier  Canadian 
insolvent  legislation,  and  was  evidently  copied  from  the  Assign- 
ments and  Preferences  Act,  and  in  M'aher  v.  Roberts  (1914),  6 
O.W.N.  245,  a decision  under  that  Act,  it  was  decided  that  a creditor 
desiring  to  appeal  was  entitled  to  do  so,  and  that  there  was  no  dis- 
tinction between  the  right  to  appeal  and  the  right  to  commence  a 
new  action. 

Section  12  of  the  Assignments  and  Preferences  Act  only  gave, 
on  a trustee’s  refusal,  the  right  to  a creditor  to  take  proceedings 
if  the  transaction  attacked  was  one  alleged  to  have  been  entered 
into  in  fraud  of  creditors  or  in  violation  of  that  Act.  Neither 
the  trustee  nor  the  appellants  suggest  or  allege  that,  when  the 
latter  advanced  the  $25,000  in  cash  and  took  the  mortgage  in 
question,  there  was  any  fraud  or  a violation  of  any  of  the  provisions 
of  the  Bankruptcy  Act  on  the  part  of  Zimmerman  and  Malloch; 
but  sec.  35  seems  to  give  the  right  to  a creditor  to  take  any  pro- 
ceedings if  for  the  benefit  of  the  assignor’s  estate,  whether  fraud 
or  undue  influence  is  alleged  or  not. 

The  word  “ proceeding  ” was  defined  in  Neil  v.  Almond  (1897  ), 
29  O.R.  63,  69,  as  meaning  in  all  cases  the  performance  of  an  act 
and  as  wholly  distinct  from  any  consideration  of  an  abstract  right. 
It  is  an  act  necessary  to  be  done  in  order  to  attain  a given  end. 
It  is  the  prescribed  mode  of  action  for  carrying  into  effect  the 
legal  right;  and,  so  far  from  involving  any  consideration  or  deter- 
mination of  the  right,  pre-supposes  its  existence. 
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In  Caughell  v.  Brower  (1897),  17  P.R.  438,  it  was  held  that 
an  appeal  from  an  order  setting  aside  an.  aw'ard  was  a proceeding 
in  Court.  Any  interpretation  to  be  given  to  the  meaning  and 
scope  of  sec.  35  should  be  a liberal  one,  and  not  a construction  that 
would  debar  a creditor,  if  he  is  prepared  to  undertake  the  risk, 
of  the  right  to  proceed  for  his  own  benefit. 

I am,  therefore,  of  the  opinion  that  the  creditors  come  within 
sec.  35  and  have  the  right  to  appeal  to  the  Privy  Council  in  any 
action  pending  which  might  result  in  benefit  to  the  estate  if 
prosecuted  by  the  trustee,  if  they  give  the  required  security  to 
indemnify  the  trustee. 

Although  I dismiss  the  appeal,  I may  add  that,  if  I had  any 
discretion — which  I have  not,  as  the  creditor  is  entitled  “ as  of 
right  ” to  the  order  appealed  from — I would  refuse  to  grant  leave 
to  appeal  to  the  Privy  Council,  in  view  of  the  fact  that  $25,000 
was  advanced  in  cash  when  the  mortgage  was  given.  The  money 
was  used  in  the  debtor-company’s  business,  and  it  seems  to  me 
a very  harsh  proceeding  to  attempt,  on  technical  grounds  only, 
to  disturb  the  security  given  to  Zimmerman  and  Malloch  by  the 
debtor-company. 

The  appeal  must  be  dismissed  with  costs,  fixed  at  $25. 

Zimmerman  and  Malloch  appealed  from  the  order  of  Fisher,  J. 

April  3 and  4.  The  appeal  came  on  for  hearing  before  the 
Second  Divisional  Court  (Latchford,  C.J.,  Middleton,  Masten, 
and  Orde,  JJ.A. 

W.  N.  Tilley , K.C.,  and  M orison,  for  the  appellants. 

A.  C.  McMaster,  K.C.,  for  Andrew  Motherwell  senior,  respon- 
dent, took  the  preliminary  objection  that  no  appeal  lay. 

May  16.  The  judgment  of  the  Court  upon  the  preliminary 
objection  was  read  by  Middleton,  J.A. : — Appeal  from  a judg- 
ment of  Mr.  Justice  Fisher  dismissing  an  application  of  the  present 
appellants  for  an  order  setting  aside  the  order  made  ex  parte  on 
the  28th  December,  1923,  by  the  Registrar  in  Bankruptcy,  in 
assumed  pursuance  of  sec.  35  of  the  Bankruptcy  Act,  permitting 
the  respondent  herein  to  prosecute  an  appeal  to  the  Privy  Council 
from  a judgment  of  the  Appellate  Division  dismissing  an  appeal 
from  the  judgment  of  Mr.  Justice  Mowat  at  the  hearing  of  an 
action  of  Zimmerman  v.  Trustee  of  Andrew  Motherwell  of  Canada 
Ltd.,  54  O.L.R.  342,  for  foreclosure  in  an  action  upon  a mortgage 
of  real  estate. 

The  point  in  issue  in  the  action  referred  to  was  the  validity 
of  the  mortgage,  which  secures  an  advance  of  $25,000,  the  con- 
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tention  of  the  trustee  being  that,  for  reasons  which  more  fully 
appear  from  the  reports  of  the  decision  of  that  action,  the  mortgage 
was  invalid.  There  is  no1  question  that  the  $25,000  was  advanced, 
and  it  is  admitted  that  the  appellants  may  rank  against  the 
estate  as  unsecured  creditors  for  this  sum.  The  trustee,  acting 
upon  the  views  of  the  majority  of  the  creditors,  does  not  desire  to 
prosecute  the  appeal  further,  but  Motherwell  seeks  to  further  the 
appeal,  the  leave  to  prosecute  which  for  his  own  benefit  has  been 
given  by  the  order  in  question. 

A preliminary  objection  is  taken  to  the  hearing  of  this  appeal, 
based  upon  the  provisions  of  sec.  74  of  the  Bankruptcy  Act.  By 
subsec.  2 of  that  section,  there  is  no  appeal  to  the  appellate  Court 
from  the  decision  of  a Judge  unless  ( a ) the  question  to  be  raised 
upon  the  appeal  involves  future  rights;  or  ( b ) the  order  is  likely 
to  affect  other  cases  of  a similar  nature  in  the  bankruptcy;  or  (c) 
“ the  amount  involved  in  the  appeal  exceeds  $500.” 

Mr.  Tilley  argued  that  this  appeal  involved  future  rights. 
I do  not  think  so.  The  right  to  prosecute  an  appeal  to  the  Privy 
Council  is  a present  right,  although  it  is  to  be  exercised  in  the 
future.  The  cases  contemplated  by  clause  (a)  clearly  fall  under 
an  entirely  different  category.  No  case  can  be  found  bearing  the 
least  resemblance  to  that  in  hand. 

In  the  alternative,  Mr.  Tilley  contends  that  the  case  can  be 
brought  within  clause  (c)  as  involving  more  than  $500.  This 
provision  is  quite  different  from  that  found  in  the  Supreme  Court 
Act,  which  speaks  of  an  appeal  involving  “ a sum  or  value  of  ” the 
amount  named.  In  cases  under  that  Act  it  has  been  held  that  the 
value  of  the  subject-matter  of  the  litigation  may  be  shewn  for  the 
purpose  of  determining  the  right  of  appeal,  but  under  the  corre- 
sponding provisions  of  the  Winding-up  Act,  R.S.C.  1906,  ch.  144, 
sec.  101,  which  is  in  precisely  the  same  terms  as  the  statute  in 
question,  it  has  been  held  that  the  only  appeal  which  this  clause 
permits  is  an  appeal  where  a monetary  sum  is  involved.  This  was 
determined  by  the  Supreme  Court  in  Cushing  Sulphite-Fibre  Co. 
v.  Cushing  (1906),  37  Can.  S.C.R.  427.  Mr.  Justice  S'edgewick, 
delivering  the  judgment  of  the  Court  quashing  an  appeal  from  a 
winding-up  order,  said : “ We  are,  I think,  all  of  opinion  that  in  the 
present  case  there  is  no  amount  involved,  and,  therefore,  that  we 
have  no  jurisdiction.  This  view  is  rendered,  it  seems  to  me,  per- 
fectly clear  from  the  phraseology  of  section  74  of  the  Act  which 
gives  an  appeal  from  the  order  or  decision  of  a single  judge 
. there  is  an  appeal  to  this  Court  only  in  cases  where  mone- 
tary questions  are  to  be  considered.” 

In  that  case  the  Court  points  out  the  desirability  of  a wider 
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right  of  appeal  being  granted  by  Parliament,  but  Parliament  has 
not  seen  fit  to  pass  the  necessary  legislation. 

It  is  satisfactory  to  see  that  substantially  the  same  conclusion 
has  been  arrived  at  in  the  Province  of  Quebec,  though  the  ground 
of  that  decision  is  stated  somewhat  differently:  In  re  Thornton 
Davidson  & Co.,  3 C.B.R.  181.  Some  things  that  are  said  in  that 
decision  are  not  applicable  to  the  practice  in  Ontario,  as  there  is 
apparently  no  provision  in  Quebec  similar  to  our  Rule  No.  217, 
authorising  a party  affected  by  an  ex  parte  order  to  move  to  set 
it  aside.  This  Rule  is  applicable  in  this  Province  owing  to  the 
fact  that,  if  no  inconsistent  provision  is  found  in  the  Bankruptcy 
Act  or  Rules,  by  the  Bankruptcy  Rule  No.  152  the  provincial  Rules 
of  practice  govern.  This,  however,  will  not  authorise  an  appeal 
from  the  decision  of  a judge  unless  the  case  can  be  brought  within 
the  provisions  of  sec.  74. 

The  appeal,  therefore,  fails  for  want  of  jurisdiction,  and  must 
be  quashed.  The  appellants  will  pay  the  respondent  the  costs  as 
of  a motion  to  quash. 

Order  quashing  appeal. 


[WRIGHT,  J.] 

Bosom  worth  v.  Western  Farmers  Weather  Mutual 
Insurance  Co. 

Insurance  ( Weather ) — Damage  to  Buildings  by  Windstorm — Action  on 
Policy — Defences — Non-payment  of  Fixed  Instalment — Forfeiture — 
Notice — Ontario  Insurance  Act,  sec.  lJjl(Jj) — Notice  and  Proofs  of 
Loss — Statutory  Conditions  18(a)  and  (b) — Knowledge  of  Loss — 
Absence  of  Prejudice — Relief  from  Effect  of  Failure  to  Comply  with 
Conditions — “ Necessity , Accident,  or  Mistake  ” — Sec.  199 — Misre- 
presentation— Title — Failure  to  Disclose  Incumbrance — Immateri- 
ality— Payment  Made  after  Loss — Receipt  by  Insurer  under  Mistake 
of  Fact. 

The  defendant  company  insured  certain  buildings  of  the  plaintiff 
against  loss  or  damage  by  tornadoes,  windstorms,  or  cyclones,  for  a 
term  of  three  years  from  the  10th  August,  1920.  On  the  25th  June, 
1923,  some  of  the  buildings  were  damaged  by  a windstorm,  and  in 
August,  1923,  the  plaintiff  filed  proofs  of  loss.  At  the  time  of  the  loss 
the  third  fixed  annual  instalment  or  premium,  due  on  the  10th 
August,  1922,  had  not  been  paid.  The  defendant  company  gave  the 
plaintiff  notice  in  writing  (dated  the  1st  October,  1922,  but  sent  by 
post  and  post-marked  the  11th  October)  that  the  third  instalment 
“is  due  and  payable  within  thirty  days  after  date  of  this  notice”  and 
that  “no  claims  for  losses  will  be  entertained  from  parties  in  arrears.” 
This  was  the  only  notice  given:  — 

Held,  that  it  did  not  comply  with  the  requirements  of  subsec.  4 of 
sec.  141  of  the  Ontario  Insurance  Act — there  was  nothing  in  the  word- 
ing of  the  notice  to  indicate  that  the  payment  was  in  arrear,  and  it 
could  not  be  treated  as  a thirty  days’  notice  in  advance  of  the  instal- 


LV.] 


ONTARIO  LAW  REPORTS. 


301 


ment  becoming  payable.  Therefore,  the  directions  of  the  statute  not 
having  been  strictly  complied  with,  the  policy  was  not  forfeited  for 
non-payment. 

Woolley  v.  Victoria  Mutual  Fire  Insurance  Co.  (1899),  26  A.R.  321, 
followed. 

(2)  That  no  effect  should  be  given  to  the  defences  that  notice  of  the 
plaintiff’s  claim  was  not  given  to  the  company  as  required  by  statu- 
tory condition  18(a)  and  proofs  of  loss  were  not  delivered  as  required 
by  statutory  condition  18(&) : although  it  was  not  by  reason  of  neces- 
sity, accident,  or  mistake  (sec.  199)  that  these  conditions  were  not 
complied  with,  the  defendant  company  was  not  prejudiced  by  the 
plaintiff’s  failure  to  give  notice  of  the  loss,  for  it  at  once  became 
known  to  an  officer  of  the  company,  and  proofs  of  loss  were  furnished 
in  less  than  two  months;  and  so  it  would  be  inequitable  that  the  in- 
surance should  be  deemed  void  or  forfeited  by  reason  of  imperfect 
compliance  with  these  conditions  (sec.  199). 

(3)  That  the  representation,  in  answer  to  a question  in  the  application, 
that  the  plaintiff  had  absolute  title  in  fee  simple  to  the  property  to 
be  insured,  even  if  the  question  required  the  plaintiff  to  disclose  the 
existence  of  a mortgage,  was  not  material  to  the  risk — weather  insur- 
ance being  in  this  respect  different  from  fire  insurance. 

(4)  Some  time  after  the  loss,  the  plaintiff  remitted  to  the  company  the 
amount  of  the  unpaid  premium,  and  the  company  sent  him  a receipt, 
but  subsequently,  hearing  of  the  loss,  sent  the  plaintiff  a cheque  for 
the  amount:  — 

Held,  that  the  money  was  received  by  the  company  under  a mistake  of 
fact,  and  should  not  be  treated  as  payment. 

McGeachie  v.  North  American  Life  Assurance  Co.  (1892-3),  22  O.R.  151, 
20  A.R.  187,  23  Can.  S.C.R.  148,  and  earlier  cases,  followed. 

Action  upon  a weather  insurance  policy. 

The  action  was  tried  by  Wright,  J.,  without  a jury,  at  Guelph. 

R.  8.  Robertson,  K.C.,  for  the  plaintiff. 

N.  W.  Rowell,  K.C.,  and  J . B.  Allen,  for  the  defendant  company. 

February  22.  Wright,  J. : — In  this  action  the  plaintiff  sues 
upon  a weather  insurance  policy  issued  by  the  defendant  company 
in  August,  1920,  whereby  certain  buildings  belonging  to  the  plain- 
tiff on  lot  3 in  the  2nd  concession  of  the  township  of  Pilkington, 
in  the  county  of  Wellington,  were  insured  against  loss  or  damage 
by  tornadoes,  windstorms,  or  cyclones,  for  a term  of  three  years 
from  the  10th  August,  1920. 

On  the  25th  June,  1923,  some  of  the  buildings  covered  by  the 
insurance  policy  were  damaged  by  a windstorm,  and  in  August  the 
plaintiff  filed  his  proofs  of  loss  with  the  defendant  company. 

The  defendant  company  objects  to  paying  the  plaintiff's  claim, 
upon  the  following  grounds  : — 

(1)  That  the  plaintiff's  rights  under  the  policy  were  forfeited 
by  reason  of  default  in  the  payment  of  the  third  fixed  instalment, 
which  fell  due  on  the  10th  August,  1922. 

(2)  That  the  plaintiff  failed  to  give  the  company  notice  of  his 
claim  under  the  policy  as  required  by  statutory  condition  18(a). 
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(3)  That  the  plaintiff  also  failed  to  deliver,  as  soon  after  the 
loss  as  practicable,  as  particular  an  account  of  the  loss  as  the  nature 
of  the  case  permitted,  as  required  by  statutory  condition  18(&). 

(4)  That  in  his  application  for  the  insurance  the  plaintiff 
represented  that  he  had  absolute  title  in  fee  simple  to  the  property 
thereby  covered,  whereas  in  fact  the  said  property  was  mortgaged 
for  the  sum  of  $6,000,  and  that  this  representation  was  material 
to  the  risk. 

I shall  deal  with  these  defences  in  the  order  named. 

The  evidence  shews,  and  it  was  practically  admitted,  that  at 
the  time  of  the  loss  in  June,  1923,  the  third  fixed  payment  of 
$11.70,  which  fell  due,  according  to  the  premium  note,  on  the 
10th  August,  1922,  had  not  been  paid;  and  the  question  for  decision 
is,  whether  or  not  the  insurance  was  forfeited  under  the  provisions 
of  subsec.  4 of  sec.  141  of  the  Ontario  Insurance  Act,  which  provides 
as  follows: — 

“ Non-payment  of  any  fixed  payment  subsequent  to  the  first 
shall  forfeit  the  insurance  if  the  fixed  payment  remains  unpaid 
for  thirty  days  after  notice  of  its  non-payment  has  been  mailed 
to  the  person  by  whom  it  is  payable,  directed  to  his  post  office 
address  given  in  the  original  application,  or  otherwise  given  in 
writing  to  the  company,  or  if  such  fixed  payment  is  not  made  when 
it  becomes  due  where  thirty  days5  notice  in  writing  of  its  becoming 
payable  has  been  so  given.” 

As  already  stated,  the  fixed  payment  which  fell  due  on  the 
10th  August,  1922,  had  not  been  paid,  and  the  only  notice,  as 
established  in  evidence,  given  by  the  defendant  company  to  the 
plaintiff,  was  as  follows : — 

“ Woodstock,  October  1st,  1922.  We  beg  to  notify  you  that 
the  3rd  $11.70  instalment  on  your  premium  note,  given  to  the 
Western  Farmers  Weather  Mutual  Insurance  Company  for  policy 

No.  11396,  amounting  to  $ also  agent’s  fee,  amounting  to 

$ total,  $11.70,  is  due  and  payable  within  thirty  days  after 

date  of  this  notice.  Payment  can  be  made  at  par  at  any  branch 
of  the  Royal  Bank  or  Bank  of  Montreal  or  by  registered  letter  to 
the  treasurer,  E.  L.  Sutherland. 

“We  draw  your  attention  to  the  fact,  that  the  rate  for  the 
year  1922  is  the  lowest  rate  prescribed  under  the  statutory  condi- 
tions of  the  Government.  No  claims  for  losses  will  be  entertained 
from  parties  in  arrears. 

“ The  Government  insist  that  all  arrears  must  be  paid  at  once. 

“ Yours  truly,  C.  W.  Carroll,  President,  E.  L.  Sutherland, 
Sec.-Treas.” 

It  is  contended  by  the  defendant  company  that  this  notice 
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substantially  complied  with  the  provisions  of  subsec.  4 of  sec.  141 
of  the  Act,  as  it  gave  the  plaintiff  notice  that  the  fixed  payment 
was  due.  In  my  view,  subsec.  4 provides  for  the  giving  of  one  of 
two  notices:  (1)  notice  of  non-payment  after  the  payment  has 
become  due,  in  which  case  the  policy  will  become  forfeited  at  the 
expiration  of  thirty  days  after  notice  has  been  mailed;  (2)  notice 
in  advance  of  the  payment  becoming  payable,  in  which  case  thirty 
days’  notice  prior  to  its  becoming  payable  must  be  given. 

I am  of  opinion  that  the  notice  in  question  does  not  comply 
with  either  of  these  two  requirements.  There  is  nothing  in  the 
wording  of  the  notice  to  indicate  that  the  payment  is  in  arrear,  and 
in  that  respect  it  fails  to  satisfy  or  comply  with  the  first  of  the 
two  classes  of  notice. 

There  remains  to  be  considered  the  question  whether  it  can 
be  treated  as  a notice  in  advance  of  the  instalment  becoming  pay- 
able. It  will  be  noted  that  it  states  that  the  third  instalment  is 
due  and  payable  within  thirty  days  after  the  date  of  this  notice, 
which  would  be  not  later  than  the  31st  October,  1922.  This  notice, 
which  is  marked  exhibit  7 at  the  trial,  bears  the  post-mark  date  of 
the  11th  October,  1922,  so  that  the  notice  considered  in  this  light 
was  not  a thirty  days’  notice  of  its  becoming  payable.  I think  the 
provisions  of  the  first  part  of  this  subsection,  fixing  the  day  of  the 
mailing  of  the  notice  as  the  date  from  which  the  notice  is  to  be 
reckoned,  applies  also  to  the  second  class  of  notice. 

In  Woolley  v.  Victoria  Mutual  Fire  Insurance  Co.  (1899),  26 
A.E.  321,  the  'Court  of  Appeal  considered  that,  in  a case  like  the 
present,  the  directions  of  the  statute  as  to  forfeiture  should  be 
strictly  complied  with.  Applying  this  principle  to  the  present 
case,  I am  of  opinion  that  the  defendant  company  has  not 
complied  with  the  provisions  of  the  statute,  and  therefore  can- 
not take  advantage  of  the  provisions  of  the  statute  which  declare 
that  under  certain  conditions  a policy  is  forfeited  for  non-payment 
of  premiums  or  assessments. 

The  defences  as  to  failure  of  the  plaintiff  to  give  notice  in 
writing  to  the  defendant  and  his  failure  to  deliver  proofs  of  loss 
as  soon  after  as  practicable  may  be  dealt  with  together. 

The  plaintiff  relies  on  the  decisions  in  Prairie  City  Oil  Co.  v. 
Standard  Mutual  Fire  Insurance  Co.  (1910),  44  Can.  S.C.E.  40, 
and  Bell  Brothers  v.  Hudson  Bay  Insurance  Co.  (1911),  44  Can. 
S.C.E.  419,  as  authorities  for  the  Court  to  relieve  against  failure 
to  comply  with  the  statutory  conditions  in  respect  to  notice  of  loss 
and  proofs  of  loss. 

In  the  Bell  Brothers  case,  the  provisions  of  the  Saskatchewan 
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statute  were  in  effect  the  same  as  the  provisions  of  sec.  199*  of  the 
Ontario  Insurance  Act.  I have  to  determine  whether  it  was  by 
reason  of  necessity,  accident,  or  mistake  that  these  provisions  were 
not  strictly  complied  with. 

I do  not  think  in  the  present  case  that  it  was  by  reason  of 
necessity,  accident,  or  mistake  that  this  condition  was  not  complied 
with.  The  plaintiff  sought  to  establish  that  it  was  by  reason  of 
the  statements  made  by  George  T.  Meldrum,  the  vice-president  of 
the  company,  a day  or  two  after  the  damage,  that  he  (the  plaintiff) 
did  not  give  the  company  notice  in  writing  or  furnish  proofs  of 
loss.  I accept  the  evidence  of  Mr.  Meldrum  as  to  what  did  take 
place  at  the  interview  in  question  as  against  the  plaintiff’s  evidence. 
From  Mr.  Meldrum’s  evidence  it  would  appear  that  the  plaintiff 
stated  that,  as  he  was  in  default  in  his  payment,  he  had  no  claim, 
or  that  the  buildings  were  not  covered  by  insurance  owing  to  such 
default.  There  is  nothing  in  Mr.  Meldrum’s  evidence  that  would 
indicate  that  he  in  any  way  led  the  plaintiff  to  believe  that  he 
would  notify  the  company  of  the  claim  or  that  the  company  would 
consider  it  in  any  way. 

Were  these  the  only  provisions  of  sec.  199,  the  plaintiff’s  action 
must  fail,  but  I am  of  opinion  that  the  circumstances  of  this  case 
furnish  some  other  reason  to  warrant  my  holding  that  it  would  be 
inequitable  that  the  insurance  should  be  deemed  void  or  forfeited 
by  reason  of  imperfect  compliance  with  these  conditions. 

The  defendant  company  was  not  in  any  way  prejudiced  by  the 
action  of  the  plaintiff  in  not  giving  written  notice,  as  its  vice- 
president  knew  of  the  plaintiff’s  loss  shortly  after  it  occurred,  and 
the  proofs  of  loss  were  furnished  in  less  than  two  months  after  the 
loss.  I am  of  opinion  that  no  effect  should  be  given  to  these 
defences. 

As  to  the  fourth  ground  of  defence,  namely,  that  in  the  appli- 
cation there  was  misrepresentation  by  the  plaintiff  as  to  his  title 
to  the  property  covered  by  the  insurance.  In  the  first  place,  it  ^s 

* 199.  Where,  by  reason  of  necessity,  accident,  or  mistake,  any 
condition  of  a policy  of  insurance  on  property  in  Ontario  as  to  the  proof 
to  be  given  to  the  insurer  after  the  occurrence  of  the  event  insured 
against  has  not  been  strictly  complied  with,  or  where  after  a statement 
or  proof  of  loss  has  been  given  in  good  faith  by  or  on  behalf  of  the 
assured,  in  pursuance  of  any  condition  of  such  policy,  the  insurer 
through  its  agent  or  otherwise  objects  to  the  loss  upon  other  grounds 
than  for  imperfect  compliance  with  such  condition  or  does  not  within 
a reasonable  time  after  receiving  such  statement  or  proof  notify  the 
assured  in  writing  that  it  is  objected  to  ...  or  where  for  any  other 
reason  it  is  held  to  be  inequitable  that  the  insurance  should  be  deemed 
void  or  forfeited  by  reason  of  imperfect  compliance  with  such  condi- 
tion no  objection  to  the  sufficiency  of  such  statement  or  proof  . . . 
shall  be  allowed  as  a defence  by  the  insurer  or  a discharge  of  his  lia- 
bility on  such  policy  wherever  entered  into. 
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doubtful  whether  the  question  asked,  namely,  “ Have  you  absolute 
title  to  the  real  estate  in  fee  simple?”  is  intended  to  cover  incum- 
brances or  requires  the  plaintiff  to  disclose  the  mortgage  in  ques- 
tion. In  any  event  I find  that  such  representation,  even  if  the 
disclosure  of  the  mortgage  was  required  by  the  application,  was  not 
material  to  the  risk.  It  is  quite  different  from  a case  of  fire  insur- 
ance, as  in  such  case  it  is  material  for  the  company  to  know  the 
exact  interest  of  the  applicant  in  the  property,  as  a heavily  mort- 
gaged property  might  afford  some  motive  for  the  destruction  of  the 
same  when  heavily  insured,  but  in  a case  of  weather  insurance, 
where  the  party  assured  has  no  control  over  the  elements  which 
cause  loss,  different  considerations  apply.  I think,  therefore,  that 
this  defence  also  fails. 

The  plaintiff  remitted  to  the  defendant  company  the  fixed  pay- 
ment that  fell  due  in  August,  1922,  some  time  after  the  loss;  a 
receipt  for  the  same  was  forwarded  by  the  company;  but,  as  soon 
as  it  was  discovered  by  the  secretary  and  directors  that  the  loss  had 
been  sustained,  a cheque  for  the  amount  was  immediately  returned 
to  the  plaintiff.  I find  that  this  money  was  received  by  the 
defendant  company  under  a mistake  of  fact;  and,  applying  the 
principle  of  the  decisions  in  Wells  v.  Supreme  Court  of  the  hide- 
pendent  Order  of  Foresters  (1889),  17  O.R.  317,  McGeachie  y. 
North  American  Life  Assurance  Co.  (1892-3),  22  O.R.  151,  20 
A.R.  187,  23  Can.  S.C.R.  148,  and  Sears  v.  Agricultural  Insurance 
Co.  (1882),  32  U.C.C.P.  585,  I think  this  should  not  be  treated  as 
a payment  of  the  premium  in  question  so  as  to  keep  the  policy  in 
force  in  case  other  considerations,  already  mentioned,  did  not  have 
that  effect. 

As  to  the  amount  of  loss  which  the  plaintiff  is  entitled  lo 
recover : the  plaintiff  claims  $2,558.42  as  the  damage  to  the  barn. 
The  barn  had  been  erected  about  15  years,  and  the  evidence  is  that 
the  lifetime  of  a shingle  roof  is  from  15  to  20  years.  The  roof  had 
been  replaced  by  an  iron  or  steel  roof  of  much  greater  utility  than 
the  old  roof  was  at  the  time.  The  barn  had  been  strengthened  by 
extra  braces,  etc.,  so  that  in  reality  it  was  in  better  condition  after 
the  repairs  were  made  than  before  the  storm  which  caused  the 
damage. 

Under  the  circumstances,  I think  that  an  allowance  of  $2,100 
will  cover  the  damage  to  the  barn.  There  is,  in  addition,  the  loss  of 
the  windmill,  which  by  the  terms  of  the  policy  is  restricted  to 
$25 ; the  damage  to  the  house,  $25 ; the  damage  to  the  pig-house, 
$25 — in  all  $2,175;  and  this  sum  is,  I think,  ample  to  cover  the 
plaintiff’s  loss. 

There  will  be  judgment  for  the  plaintiff  for  the  sum  of  $2,175 
with  costs. 
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[IN  CHAMBERS.] 

Rex  v.  Driscoll. 

Criminal  Law — Order  of  Police  Magistrate  Dismissing  Charge  of  Offence 
against  Ontario  Statute  — Case  Stated  hy  Magistrate  ■ — Criminal 
Code,  secs.  76,  765-768 — Ontario  Summary  Convictions  Act,  R.S.O. 
1914,  ch.  90,  sec.  10(1), (3),  11 — Effect  of  Stating  Case — Removal  of 
Order  of  Magistrate  into  Supreme  Court  of  Ontario — “ Appeal  ” — 
Adequate  Remedy  without  Removal. 

The  defendant  was  charged  before  a police  magistrate  with  the  offence 
of  practising  medicine  for  gain,  contrary  to  the  Ontario  Medical  Act, 
R.S.O.  1914,  ch.  161,  and  amendments.  The  magistrate  dismissed  the 
charge,  because,  in  his  opinion,  in  view  of  the  provisions  of  the 
Ontario  Medical  Act,  1923,  13  & 14  Geo.  V.  ch.  35,  no  offence  was 
shewn.  Purporting  to  act  under  sec.  761  of  the  Criminal  Code,  made 
applicable,  by  sec.  4 of  the  Ontario  Summary  Convictions  Act,  R.S.O. 
1914,  ch.  90,  to  cases  tried  under  that  Act,  the  Attorney-General 
applied  to  the  magistrate  for  a stated  case,  and  the  magistrate  stated 
a case,  in  which  he  set  out  his  opinion  and  asked  whether  it  was 
right.  The  case  coming  on  for  hearing  before  a Judge  of  the  Supreme 
Court  of  Ontario:  — 

Held,  that  the  proceeding  before  the  Court,  whether  regarded  as  a 
“stated  case”  or  as  an  “appeal,”  was  a proceeding  which  in  effect 
removed  into  the  Court,  for  consideration  and  re-adjudication,  the 
order  of  the  magistrate,  contrary  to  subsec.  3 of  sec.  10  of  the  Sum- 
mary Convictions  Act;  and,  an  adequate  remedy  by  appeal  being  pro- 
vided by  subsec.  1 of  sec.  10  and  sec.  11,  the  stated  case  or  appeal 
under  sec.  761  of  the  Code  should  not  be  entertained. 

The  effect  of  secs.  765  to  768  of  the  Code  considered. 

Case  stated  by  the  Deputy  Police  Magistrate  for  the  City  of 
Toronto,  at  the  request  of  the  Attorney- General  for  Ontario,  after 
the  dismissal  of  a charge  laid  against  the  defendant  of  an  offence 
against  the  Ontario  Medical  Act,  R.S.O.  1914,  ch.  161,  and  amend- 
ing statutes. 

February  19  and  22.  The  motion  was  heard  by  Ferguson,  J.A., 
sitting  as  a Judge  of  the  High  Court  Division  in  Chambers. 
Edward  Bayly , K.C.,  for  the  Attorney-General  for  Ontario. 
Gordon  Waldron , K.C.,  for  the  defendant. 

February  23.  Ferguson,  J.A. : — The  defendant  was  charged 
for  that  he  did,  contrary  to  law  and  to  the  statute  in  such  cases 
made  and  provided,  practise  medicine  for  hire,  gain,,  or  reward. 
The  statute  referred  to  in  the  charge  is  the  Ontario  Medical  Act, 
R.S.O.  1914,  ch.  161,  and  amendments. 

Section  47  of  that  Act  provides  that  no  person  not  registered 
shall  practise  medicine  for  gain,  and  if  a person  not  registered 
shall  practise  it  he  shall  incur  a penalty  as  therein  provided. 

Sections  47a.,  47&.,  47c.,  47 d.,  and  47e.  were  added  to  the  Act 
by  the  Ontario  Medical  Act,  1923,  13  & 14  Geo.  V.  ch.  35,  sec.  2. 
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•Section  47$.  provides  that  every  person  shall  be  deemed  to 
practise  medicine  within  the  meaning  of  this  Act  who  holds  him- 
self out  as  being  able  to  diagnose,  treat,  etc.,  human  disease  or 
physical  condition,  etc. 

Section  47J.  provides  that  a person,  not  being  a legally  qualified 
medical  practitioner,  who  .was  on  the  1st  January,  1923,  practising 
in  Ontario  as  an  osteopath,  chiropractor,  or  drugless  healer,  and 
who,  within  sixty  days  after  the  coming  into  force  of  this  section, 
files  a statement  to  that  effect  in  the  office  of  the  Provincial  Secre- 
tary, shall  for  the  practice  of  medicine  not  incur  any  penalty  under 
the  Act. 

Section  47'e.  provides  that  the  Lieutenant-Governor  in  Council 
may  make  regulations  providing  for  the  admission  to  the  practice 
of  medicine  of  persons  professing  any  system  of  healing  and 
prescribing  the  qualifications  to  be  required  of  such  persons. 

The  Lieutenant-Governor  in  Council  has  not  yet  made  any 
regulations  under  sec.  47e. 

On  the  trial  of  the  charge  it  was  established  that  the  defendant 
did  purport  to  practise  medicine  and  was  not  a duly  qualified 
medical  practitioner  or  a person  who  had  practised  as  an  osteopath, 
chiropractor,  or  drugless  healer  in  Ontario  on  or  before  the  1st 
January,  1923,  but  the  charge  was  dismissed  for  the  following 
reasons  expressed  by  James  E.  Jones,  Deputy  Police  Magistrate 
for  the  City  of  Toronto : — 

“ The  Legislature  having,  under  the  Ontario  Medical  Act 
(1923),  recognised  all  chiropractors  who  were  practising  before 
the  1st  January,  1923,  and  having  provided  that  the  Lieutenant- 
Governor  in  Council  may  make  regulations  providing  for  the 
admission  to  practice  of  all  persons  professing  any  system  of  heal- 
ing and  prescribing  the  qualifications  to  be  required  of  such  persons, 
the  provision  as  to  such  regulations,  although  expressed  in  the  Act 
to  be  permissive,  is  in  law  mandatory,  and  an  offence  is  not  to  be 
created  by  the  failure  for  any  reason  of  the  Lieutenant-Governor 
to  pass  such  regulations.” 

The  procedure  governing  the  trial  is  provided  by  the  Ontario 
Summary  Convictions  Act,  R.S.O.  1914,  ch.  90,  and  by  sec.  4 
thereof  it  is  enacted  that,  except  where  otherwise  provided , Part 
XY.  of  the  Criminal  Code  shall  apply  mutatis  mutandis  to  cases 
tried  under  that  Act. 

Sections  761  and  765  of  the  Criminal  Code  are  part  of  Part 
XY.,  and  read : — 

"761.  Any  person  aggrieved,  the  prosecutor  or  complainant  as 
well  as  the  defendant,  who  desires  to  question  a conviction,  order, 
determination  or  other  proceeding  of  a Justice  under  this  Part, 
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on  the  ground  that  it  is  erroneous  in  point  of  law,  or  is  in  excess 
of  jurisdiction,  may  apply  to  such  Justice  to  state  and  sign  a case 
setting  forth  the  facts  of  the  case  and  the  grounds  on  which  the 
proceeding  is  questioned,  and  if  the  Justice  declines  to  state  the 
case,  may  apply  to  the  Court  for  an  order  requiring  the  case  to 
be  stated.” 

“ 765.  The  Court  to  which  a case  is  transmitted  shall  hear 
and  determine  the  question  or  questions  of  law  arising  thereon, 
and  shall  thereupon  affirm,  reverse,  or  modify  the  conviction,  order 
or  determination  in  respect  of  which  the  case  has  been  stated,  or 
remit  the  matter  to  the  Justice  with  the  opinion  of  the  Court 
thereon,  and  may  make  such  other  order  in  relation  to  the  matter, 
and  such  orders  as  to  costs,  as  to>  the  Court  seems  fit ; and  all  such 
orders  shall  be  final  and  conclusive  upon  all  parties.” 

Purporting  to  act  under  sec.  761,  the  Attorney- General  applied 
to  the  magistrate  for  a stated  case.  Pursuant  to  such  request, 
the  magistrate  has  stated  a case,  in  which  he  sets  out  the  opinion 
before  quoted  and  asks  whether  or  not  that  opinion  is  right. 

Mr.  Waldron  took  a preliminary  objection  to  the  procedure  and 
jurisdiction.  He  pointed  to  secs.  10  and  11  of  the  Summary  Con- 
victions Act,  R.S.O.  1914,  ch.  90,  as  expressly  providing  remedies 
for  any  one  dissatisfied  with  an  order  or  conviction,  that  is,  by 
way  of  appeal  to  either  a Division  Court  or  in  cases  provided  for 
by  sec.  11  to  the  Appellate  Division  of  the  Supreme  Court, 
and  contended  that,  read  in  the  light  of  these  provisions  for  appeal, 
it  should  be  held  that  subsec.  3 of  sec.  10  was  intended  to  exclude 
and  does  exclude  proceedings  by  way  of  appeal  or  stated  case  as 
provided  for  in  secs.  761  to  765  of  the  Code,  and  consequently 
prevents  me  hearing  the  motion,  which  in  these  sections  is  referred 
to  both  as  a “ stated  case  ” and  as  an  “ appeal.” 

Subsection  1 of  sec.  10  of  the  Summary  Convictions  Act  pro- 
vides that,  unless  it  is  otherwise  provided  in  the  Act  under  which 
a conviction  takes  place  or  an  order  is  made  by  a Justice,  any 
person  who  thinks  himself  aggrieved  by  the  conviction  or  dismissal 
may  appeal  therefrom  to  the  Court  of  General  Sessions  when  the 
conviction  adjudges  imprisonment  and  in  other  cases  to  the  Division 
Court;  and  subsec.  3 reads: — 

“(3)  No  such  order  or  conviction  shall  be  removed  into  the 
Supreme  Court  by  writ  of  certiorari  or  otherwise  except  upon  the 
ground  that  the  appeal  provided  by  any  Act  under  which  the  con- 
viction takes  place  or  the  order  is  made  or  by  this  Act  would  not 
afford  an  adequate  remedy.” 

Section  11a.  (1)  (added  by  amendment  in  1914,  4 Geo.  V.  ch. 
21,  sec.  22)  reads: — 

“ Where  in  any  case  either  a conviction  or  an  order  of  dis- 
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missal  has  been  made  by  a Justice  an  appeal  shall  lie  to  a Divi- 
sional Court  if  the  Attorney- General  certifies  that  in  his  opinion 
the  case  is  of  sufficient  importance  to  justify  an  appeal.” 

Because  it  is  not  clear  that  the  magistrate  did  not  arrive  at  an 
erroneous  conclusion  of  law  it  becomes  necessary  to  pass  upon  the 
preliminary  objection.  Having  carefully  considered  the  statutes 
in  the  light  of  the  argument  and  of  the  following  authorities,  Rex 
v.  Henry  (1910),  20  O.L.R.  491,  Rex  v.  Keenan  (1913),  28  O.L.R. 
441,  Rex  y.  Chappus  (1917),  38  O.L.R.  576,  39  O.L.R.  329,  Rex  v. 
Warae  Drug  Co.  Limited  (1917),  40  O.L.R.  469,  I am  of  opinion 
that  the  validity  or  effect  of  the  preliminary  objection  turns  on 
whether  or  not  the  proceedings  taken  would,  if  allowed,  remove 
or  have  removed  into  the  Supreme  Court  the  order  dismissing  the 
charge  or  the  matter  which  would  necessarily  include  the  order. 
For,  on  my  reading  of  subsec.  3 of  sec.  10  of  the  Ontario  Summary 
Convictions  Act,  the  removal  of  an  order  mentioned  in  subsec.  3 
into  the  Supreme  Court  is  prohibited  except  in  the  cases  men- 
tioned in  subsec.  3 or  in  sec.  11.  The  cases  cited  establish  that 
a conviction  and  the  proceedings  therefor  cannot  be  removed  by 
way  of  certiorari  or  motion  to  quash.  Section  765  seems  to  assume 
that  the  proceedings  in  this  Court  under  secs.  761,  762,  763,  and 
764  of  the  Code  amount  to  something  more  than  an  appeal,  because 
under  that  section  this  Court  may  make  an  order  in  relation  to 
not  only  a u stated  case  ” (sec.  761,  subsecs.  1 and  2),  an  “ appeal  ” 
(sec.  761(3)(c),  767(1)  and  (2)),  but  also  in  relation  to  “the 
matter,”  and  it  (sec.  765)  provides  that  such  order  shall  be  final, 
and  sec.  767'  provides,  for  the  enforcement  of  the  order  of  this 
Court  by  the  Justice  or  by  this  Court;  and,  as  I read  sees.  765  to 
767,  this  Court. has  jurisdiction  not  merely  to  advise  the  magis- 
trate on  the  case  stated  but  to  reverse  his  order,  direct  a convic- 
tion, fix  the  penalty  and  enforce  the  penalty,  and  it  is  not  at  all 
necessary  to  send  the  order,  proceedings,  or  matter  back  to  the 
court,  below. 

I am  of  opinion  that  effect  cannot  be  given  to  secs.  765,  766, 
767,  and  768,  unless  it  be  held  that  the  order,  if  not  the  whole 
matter  in  which  the  order  is  made,  is,  in  proceedings  taken  under 
secs.  761  to  767,  removed  into  this  Court. 

For  these  reasons,  I am  of  the  opinion  that  the  proceeding 
here,  which,  by  the  notice  of  motion,  is  designated  as  an  appeal 
by  the  Attorney- General,  is  a proceeding  which  has  the  effect  of 
removing  into  this  Court,  for  consideration  and  re-adjudication, 
the  order  of  the  Deputy  Police  Magistrate,  contrary  to  subsec.  3 
of  sec.  10  of  the  Summary  Convictions  Act,  and  that  the  appeal 
or  motion  must  be  dismissed. 
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Cheque — Acceptance  by  Bank — Suspension  of  Bank  before  Presentment 
for  Payment — Dishonour  of  Cheque — Dealings  with  Cheque  after 
Acceptance — Agency  of  Payee  of  Cheque  for  Drawer — Solicitor  and 
Client— Liability  of  Solicitor  as  Endorser  — Absence  of  Special 
Agreement — Whether  Cheque  Overdue — Reasonable  Time  for  Pre- 
sentment— Bills  of  Exchange  Act,  secs.  85,  86,  130,  133,  166. 


On  the  15th  August,  1923,  B.  left  a cheque,  on  a Home  Bank  form, 
signed  in  blank,  at  the  office  of  S.,  his  solicitor,  with  instruction  that 
S.  should  act  for  him  (B.)  in  connection  with  a loan  to  M.  and  that 
the  cheque  was  for  the  purpose  of  enabling  S.  to  make  the  advance  to 
M.  and  to  pay  a balance  due  in  another  transaction.  S.  filled  in  the 
blanks  in  the  cheque,  making  the  cheque  into  one  for  the  exact  sum 
required  for  the  two  purposes,  payable  to  his  own  order,  and  then 
presented  it  to  the  bank  for  acceptance.  The  bank  stamped  it  as 
accepted  on  the  15th  August.  S.  endorsed  the  cheque  in  blank  and 
handed  it  to  the  solicitor  for  M.,  to  be  used  only  when  the  transaction 
was  ready  for  closing.  Two  days  later,  on  the  17th  August,  the  cheque 
was  handed  by  the  solicitor  for  M.  to  the  plaintiffs,  who  were  the 
solicitors  for  the  vendors  to  M.  of  the  land  which  M.  was  mortgaging 
to  B.,  the  cheque  representing  part  of  the  purchase-price.  The  plain- 
tiffs, on  the  17th  August,  deposited  the  cheque-  to  the  credit  of  their 
account  in  the  S.  Bank.  On  the  same  day  the  Home  Bank  suspended 
payment.  The  next  morning,  the  cheque  was  dishonoured.  The 
plaintiffs,  as  holders,  sued  B.,  as  drawer,  and  S.,  as  endorser,  of  the 
cheque: — 

Held,  that  both  were  liable. 

S.  was  not  under  any  duty  or  obligation  to  B.  to  cash  the  cheque;  and 
every  act  of  S.  should  be  looked  upon  as  the  act  of  B.  himself  or  of 
his  agent  duly  authorised. 

The  cheque  never  passed  out  of  B.’s  custody  and  control,  so  as  to  make 
it  a cheque  which  was  issued  and  in  circulation  for  payment,  until 
the  transaction  was  closed. 

When  presented,  the  cheque  was  not  overdue  nor  in  circulation  for  an 
unreasonable  length  of  time,  and  B.  was  not  discharged. 

Nor  was  S.,  as  endorser,  released  because  the  cheque  was  not  duly  pre- 
sented for  payment. 

An  endorsement  does  not  conclusively  establish  a liability  to  pay;  but 
endorsement  is  prima  facie  evidence  of  an  agreement  to  pay. 

Castrique  v.  Buttigieg  (1855),  10  Moo.  P.C.  94,  and  Macdonald  v.  Whit- 
field (1883),  8 App.  Cas.  733,  referred  to. 

In  the  absence  of  any  evidence  establishing  a special  agreement,  S.  was 
bound  by  the  prima  facie  evidence  of  liability  which  the  endorsement 
afforded. 

The  above  provisions  of  the  Bills  of  Exchange  Act  considered. 


This  was  an  action  by  Messrs.  Lee  & Co.,  solicitors,  as  holders, 
against  the  defendant  Blake,  as  drawer,  and  the  defendant; 
Snider,  as  endorser,  of  a cheque  for  $2,687.30,  drawn  on  the  Hiome 
Bank  of  Canada,  and,  upon  the  failure  of  the  bank,  dishonoured 
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The  action  was  tried  by  Rose,  J.,  without  a jury  at  Hamilton. 

Peter  White , K.C.,  for  the  plaintiffs. 

The  Hon.  George  Lynch- Staunton,  K.C.,  and  IT.  M.  Brandon, 
for  the  defendant  Blake. 

S.  F.  Washington , K.C.,  for  the  defendant  Snider. 

February  28.  Rose,  J. : — The  plaintiffs’  clients,  the  Kellys, 
were  selling  land  to  Mr.  Stephens’s  client,  Marshall ; and  Marshall 
was  borrowing  $2,600,  a portion  of  the  purchase-money,  from  Mr. 
Snider’s  client,  the  defendant  Blake.  There  was  current  at  the 
same  time  another  transaction  in  which  Mr.  Snider  was  acting  for 
Blake  as  lender.  In  this  other  transaction  Blake  had  still  to 
advance  $87.30. 

Blake  came  to  Mr.  Snider’s  office  on  the  15th  August, 
1923,  in  Mr.  Snider’s  absence,  and  left  a cheque,  on  a Home  Bank 
form,  signed  in  blank,  with  instructions  to  the  effect  that  Mr. 
Snider  should  act  for  him  in  connection  with  the  loan  of  $2,600 
to  Marshall,  and  that  the  cheque  was  for  the  purpose  of  enabling 
Mr.  Snider  to  make  the  two  advances — the  $2,600  and  the  $87.30. 
The  fact  that  Mr.  Stephens  was  acting  as  solicitor  for  Marshall 
was  mentioned. 

Mr.  Snider,  by  filling  in  the  blanks,  made  the  cheque  into  one 
for  $2,687.30,  payable  to  his  own  order,  and  then  presented  it  to 
the  bank  for  acceptance.  The  bank  stamped  it : “ Accepted : The 
Home  Bank  of  Canada  : Aug.  15,  1923  : Savings  Dept. : Hamilton, 
Ont.” 

Mr.  Snider  investigated  the  Kellys’  title  to  the  land,  agreed 
with  Mr.  Stephens  as  to  what  had  to  be  done  by  the  Kellys  to  give- 
a good  title  to  Marshall,  settled  the  form  of  mortgage  to  be  given 
by  Marshall  to  Blake,  and  endorsed  the  cheque  in  blank  and  handed 
it  to  Mr.  Stephens  to  be  used  when  the  transaction  was  ready  for 
closing.  Two  days  later,  on  the  17th  August,  the  sale  from  the 
Kellys  to  Marshall  was  closed  by  Mr.  Lee  and  Mr.  Stephens,  the 
cheque  was  handed  by  Mr.  Stephens  to  Mr.  Lee,  together  with 
another  cheque  to  make  up  the  balance  of  the  purchase-price,  and 
the  mortgage  from  Marshall  to  Blake  was  registered  by  Mr. 
Stephens.  Then  on  the  20th  Mr.  Stephens  sent  the  mortgage  to 
Mr.  Snider,  and  with  it  his  own  cheque  for  $113.30,  being  the 
$87.30  plus  Mr.  Snider’s  costs,  $26. 

. In  the  meantime,  Mr.  Lee,  on  the  17th,  had  deposited  the 
cheque  for  $2,687.30  to  the  credit  of  his  firm’s  account  in  the 
Standard  Bank.  The  Home  Bank  suspended  payment  on  the* 
same  day.  The  next  morning,  the  18th,  the  cheque  was  dishonoured 
when  presented  through  the  clearing-house;  and  was  then  pre- 
sented formally,  and  protested  for  non-payment. 


1924. 

Lee 

v. 

Blake. 


312 


ONTARIO  LAW  REPORTS.  • 


Rose,  J. 
1924. 

Lee 

v. 

Blake. 


[VOL. 

If  Mr.  Snider  was  the  holder  of  the  cheque,  he  released  the 
drawer,  Blake,  by  presenting  the  cheque  to  the  bank  upon  which 
it  was  drawn  and  taking  the  bank’s  acceptance  • in  lieu  of  cash : 
Boyd  v.  Nasmith  (1889),  17  O.R.  40;  Township  of  Wellesley  v. 
McF addin  (1911),  2 O.W.N.  1337,  19  O.W.R.  637.  It  is  con- 
tended, however,  that  he  was  not  the  holder,  but  merely  the  agent 
of  the  drawer,  and  that  the  acceptance  by  the  bank  is  to  be  treated 
as  having  been  procured  by  the  drawer  before  delivery  of  the  cheque 
to  the  payee;  and  that  the  case  falls  within  the  rule  stated  in 
Gaden  v.  Newfoundland  Savings  Bank , [1899]  A.C.  281,  as  fol- 
lows : — 

“ A cheque  certified  before  delivery  is  subject,  as  regards  its 
subsequent  negotiation,  to  all  the  rules  applicable  to  uncertified 
cheques.  The  only  effect  of  the  certifying  is  to  give  the  cheque 
additional  currency  by  shewing  on  the  face  of  it  that  it  is  drawn 
in  good  faith  on  funds  sufficient  to  meet  its  payment,  and  by 
adding  to  the  credit  of  the  drawer  that  of  the  bank  on  which  it  is 
drawn.” 

This  contention,  in  my  opinion,  is  unsound.  If  Blake  had 
been  making  only  one  advance,  it  would  have  been  within  his  con- 
templation that  Mr.  Snider  might  so  complete  the  cheque  as  to 
make  it  into  a cheque  payable  to  the  borrower,  Marshall,  or  even 
to  the  borrower’s  solicitor;  and,  in  such  circumstances,  if  Mr. 
Snider  had  so  completed  the  cheque — or,  perhaps,  even  if  he  had 
made  the  cheque  payable  to  himself  and  had  endorsed  it — it  might 
well  have  been  found  that  in  dealing  with  the  bank  he  was  acting 
as  the  drawer’s  agent,  and  that  the  rule  stated  in  the  Gaden  case 
applied.  But  it  seems  to  be  quite  unlikely  that  Blake,  giving  to 
his  solicitor  one  cheque  to  cover  the  amount  of  the  advances  to  be 
made  to  two  separate  borrowers,  can  have  contemplated  the  possi- 
bility that  the  cheque  would  be  transferred  to  a solicitor  acting 
for  one  of  the  d>or rowers,  or  even  to  one  of  the  borrowers.  He 
must  have  intended — and  the  only  inference  to  be  drawn  from  his 
act  in  signing  his  name  on  the  paper  which  afterwards  became  a 
cheque,  and  from  his  words  as  reported  to  Mr.  Snider,  was  that 
he  did  intend — that  Mr.  Snider  should  so  use  the  cheque,  either  by 
depositing  it  to  his  own  credit  or  by  drawing  the  amount  in  cash, 
as  to  put  himself  in  funds  wherewith  to  make  the  advances.  He 
furnished  his  solicitor  with  the  means  of  obtaining  the  funds:  the 
solicitor’s  duty  was  to  obtain  the  funds  and  to  apply  them  to  the 
purpose  for  which  they  were  intended.  Therefore,  in  my  opinion, 
when  the  cheque  had  been  completed,  Mr.  Snider  was  the  holder, 
and  when  he  presented  the  cheque  to  the  hank  and  took  the  bank’s 
acceptance  he  released  the  drawer. 
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When  Mr.  Snider  endorsed  the  cheque  and  handed  it  to  Mr. 
Stephens,  Mr.  Stephens,  in  my  opinion,  became  the  holder;  and 
when  he,  in  turn,  handed  the  cheque  to  Mr.  Lee,  at  the  time  of  the 
closing  of  the  sale  and  the  delivery  and  registration  of  the  deed 
to  Marshall  and  the  registration  of  the  mortgage  to  Blake,  Mr. 
Lee's  firm,  the  plaintiffs,,  became  the  holders.  As  holders,  they  are, 
in  my  opinion,  entitled  to  enforce  payment  by  Mr.  Snider  as 
endorser.  Nothing  in  the  words  spoken,  or  in  the  circumstances 
in  which  the  cheque  was  delivered,  imports  a contract  between  Mr. 
Stephens  and  Mr.  Snider  that  Mr.  Snider  should  not  be  taken  to 
engage  that  on  due  presentment  the  cheque  should  be  paid  accord- 
ing to  its  tenor  (Bills  of  Exchange  Act,  sec.  133)  ; much  less  was 
there  anything  to  import  such  a contract  between  the  plaintiffs 
and  Mr.  Snider:  see  Castrique  v.  Buttigieg  (1855),  10  Moo.  P.C. 
94,  108-9.  If  there  was  any  such  special  agreement,  it  lay  upon 
Mr.  Snider  to  prove  it ; in  this  he  has  failed,  and  the  writing  must 
speak  for  itself:  Gaden  v.  N eivfoundland  Savings  Bank , [1899] 
A.C.  281,  286. 

In  my  opinion,  the  release  of  Blake  by  Snider  is  open  to  Blake 
as  a defence  against  the  plaintiffs'  claim.  - In  the  cases,  a certifica- 
tion, or  an  acceptance,  of  a cheque  by  the  bank,  at  the  instance  of 
the  holder,  is  said  to  “ discharge  " the  drawer;  and  in  the  United 
States  the  Negotiable  Instruments  Law  uses  the  same  expression 
(secs.  323  and  324,  quoted  in  Maclaren  on  Bills  Notes  and  Cheques, 
5th  ed.,  p.  427)  ; but  the  Canadian  cases  cited  by  Mr.  Justice  Mac- 
laren on  p.  428  are  cases  in  which  there  had  been  no  negotiation 
of  the  cheque,  after  the  bank. had  accepted  it,  and  it  may  be  that  it 
has  not  yet  been  decided  that  if,  after  the  acceptance  by  the  bank 
at  the  instance  of  the  holder,  the  cheque  comes  into  the  hands  of  a 
holder  in  due  course  (if  such  a thing  is  possible)  such  holder  cannot 
enforce  payment  by  the  drawer.  However,  the  defence,  in  my 
opinion,  is  valid  in  the  present  instance  even  if  it  is  a defence  that 
is  not  open  as  against  a holder  in  due  course.  The  plaintiffs  took 
the  cheque  in  good  faith  and  for  value,  and  at  the  time  it  was 
negotiated  to  them  they  had  no  notice  of  any  defect  in  the  title 
of  the  person  who  negotiated  it.  If,  then,  they  became  the  holders 
before  the  cheque  was  overdue,  and  before  it  had  been  dishonoured, 
they  were  holders  in  due  course  (Bills  of  Exchange  Act,  sec.  56), 
and  as  such  they  held  the  cheque  free  from  any  defect  of  title  of 
prior  parties,  as  well  as  from  mere  personal  defences  available  to 
prior  parties  among  themselves  (sec.  74).  They  became  the 
holders  of  the  cheque  .before  it  had  been  dishonoured.  A cheque 
is  payable  on  demand ; the  presentment  for  acceptance  was  not  a 
demand;  and  there  had  bee-n  no  dishonour:  see  Wright  v.  McCarthy 
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(1900),  92  111.  App.  120;  Citizens  National  Bank  v.  First  National 
Bank  of  Portland  (1919),  182  Pac.  Repr.  12.  But,  in  my  opinion, 
they  did  not  become  the  holders  before  the  cheque  was  overdue. 
For  the  purposes  of  sec.  70  of  the  Act,  a bill  payable  on  demand 
is  deemed  to  be  overdue  when  it  appears  on  the  face  of  it  to  have 
been  in  circulation  for  an  unreasonable  length  of  time.  This 
cheque  shewed  on  its  face  that  it  had  been  drawn  and  accepted  on 
the  15th  August;  the  cheque  was  drawn  on  a bank  in  the  place 
(Hamilton)  where  the  payee  lived;  the  rule  is  that  the  holder, 
living  in  the  same  place  as  the  drawer,  is,  in  general,  bound  to 
present  the  cheque  for  payment  not  later  than  the  day  following 
that  on  which  he  received  it  ( Bank  of  British  North  America  v. 
Haslip  (1914),  31  O.L.R.  442,  Harris  Abattoir  Co.  v.  Maybee  A 
Wilson  & Boyd  (1914),  31  O.L.R.  453)  ; and,  while  I do  not 
remember  that  it  was  proved  that  Mr.  Blake  lived  in  Hamilton, 
I take  it  that  the  rule  is  the  same  where  the  payee  lives  in  the  place 
in  which  is  situate  the  bank  on  which  the  cheque  is  drawn.  In  my 
opinion,  there  was  nothing  in  the  circumstances  to  take  this  case 
out  of  the  general  rule ; and,  while  sec.  70,  in  terms,  deals  only  with 
the  “ title  ” of  the  holder  who  negotiated  the  bill,  I think  it  may 
be  looked  at  in  considering  whether  a bill  is  “ overdue  ” for  all 
purposes  within  the  meaning  of  sec.  56;  and  therefore  I think  that 
this  cheque  was  overdue,  within  the  meaning  of  sec.  56,  when  it 
was  negotiated  to  the  plaintiffs  on  the  17th  August,  and  that  the 
plaintiffs  did  not  become  holders  in  due  course.  Therefore,  I think 
that  the  defence  now  under  discussion  is  open  as  against  them 
whether  it  is  a real  defence  or  only  one  of  those  personal  defences 
which  cannot  be  set  up  as.  against  a holder  in  due  course  (sec. 
74(6)):  see  Palconbridge  on  Banking  and  Bills  of  Exchange, 
3rd  ed.,  p.  685.  The  language  of  the  cases  indicates  that  it  is  a real 
defence;  but,  if  1 am  right  in  thinking  that  the  plaintiffs  are  not 
holders  in  due  course,  or  if  the  defence  under  sec.  166  of  the  Act, 
now  to  be  discussed,  is  valid,  it  is  not  necessary  to  decide  whether 
the  language  of  the  cases  is  to  be  taken  literally. 

Section  166  enacts  as  follows  : — 

“ Subject  to  the  provisions  of  this  Act, — 

“(a)  where  a cheque  is  not  presented  for  payment  within  a 
reasonable  time  of  its  issue,  and  the  drawer  or  the  person  on  whose 
account  it  is  drawn  had  the  right  at  the  time  of  such  presentment, 
as  between  him  and  the  bank,  to  have  the  cheque  paid,  and  suffers 
actual  damage  through  the  delay,  he  is  discharged  to  the  extent 
of  such  damage,  that  is  to  say,  to  the  extent'  to  which  such  drawer 
or  person  is  a creditor  of  such  bank  to  a larger  amount  than  he 
would  have  been  had  such  cheque  been  paid.” 
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What  the  section  deals  with  is  the  non-presentment  of  the  cheque 
within  a reasonable  time  of  its  issue,  not  within  a reasonable  time 
of  its  negotiation  to  the  holder  who  sues  upon  it ; and  “ the  time 
for  presentation  will  not  be  enlarged  by  transfer  or  by  successive 
transfers per  Middleton,  J.,  in  the  Harris  Abattoir  case,  at  p.  457. 
The  facts  of  the  case,  to  which,  by  sec.  166(a),  regard  is  to  be  had 
in  determining  what  is  a reasonable  time  for  presentment,  are  not 
such  as  to  take  the  case  out  of  the  general  rule  already  discussed; 
that  reasonable  time  expired  on  the  16th  August;  at  the  time  when 
the  cheque  was  presented  the  drawer  had  the  right,  as  between 
him  and  the  bank,  to  have  the  cheque  paid ; he  is  a creditor  of  the 
bank  to  the  extent  of  $2,678.30  more  than  he  would  have  been  if 
the  cheque  had  been  paid ; he  is  therefore  discharged ; and,  by  sec. 
166(6),  the  holders,  the  plaintiffs,  are  creditors,  in  lieu  of  him, 
of  the  bank  for  the  full  amount. 

There  will  be  judgment  against  the  defendant  Snider  for  the 
amount  claimed  with  costs.  The  action  as  against  the  defendant 
Blake  will  be  dismissed  with  costs. 

The  defendant  Snider  and  the  plaintiffs  appealed  from  the 
judgment  of  Rose,  J. 

April  23.  The  appeals  were  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Ferguson,  and  Smith,  J J.A. 

The  appellant  Snider  in.  person. 

White,  K.C.,  for  the  plaintiffs,  appellants. 

Lynch- Staunton,  K.C.,  and  Brandon , for  the  defendant  Blake, 
respondent. 

June  2.  The  judgment  of  the  Court  was  read  by  Ferguson, 
J.A. : — Appeal  by  the  defendant  Snider  against  a judgment  of 
Rose,  J.,  awarding  the  plaintiffs  the  sum  of  $2,687.50,  being  the 
amount  of  a cheque  made  by  the  defendant  Blake  in  favour  of  his 
solicitor,  Snider,  and  endorsed  by  him. 

The  action  against  Blake  was  dismissed  because  Snider  had 
had  the  cheque  marked  and  then  endorsed  it  over  to  Mr.  Stephens, 
solicitor  for  a mortgagor  to  whom  Blake  had  agreed  to  make  a 
loan,  with  instructions  not  to  use  it  until  the  purchase  of  the 
property  on  which  Blake  was  to  get  a mortgage  was  completed  and 
the  mortgage  registered.  Stephens  held  Blake’s  marked  cheque 
for  two  days,  and  then  turned  it  over  to  the  plaintiffs  as  part  of 
the  purchase-money  of  the  property  against  which  Blake’s  mort- 
gage was  to  be  recorded. 

The  plaintiffs,  the  same  day,  deposited  the  cheque  in  their  own 
bank,  but,  on  its  being  presented  the  following  day,  the  payment 
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was  refused  because  the  Home  Bank  had  ceased  to  pay  at  3 p.m. 
on  the  day  the  cheque  was  received  by  the  plaintiffs.  In  these 
circumstances,  the  learned  Judge  was  of  opinion  that  Snider  was 
liable,  but  that  Blake  was  released. 

The  plaintiffs  oppose  Snider’s  appeal  and  also  appeal  against 
the  judgment  in  so  far  as  it  dismisses  the  action  as  against  Blake. 

The  facts  are  so  fully  and  accurately  stated  in  the  reasons  of 
the  learned  Judge  whose  judgment  is  appealed  from  that  it  is 
not  necessar}^  to  review  them  here. 


In  my  opinion,  the  result  turns  on  the  relationship  and  duties 
of  Snider  to  Blake,  and  I am  not  in  agreement  with  the  learned 
Judge’s  conclusions  as  to  what  duties  or  obligations  Snider  was 
under  to  Blake,  or  what  authority,  actual  or  ostensible,  Snider  had 
as  Blake’s  agent  and  solicitor. 

If  Snider  had  received  the  cheque  with  instructions  to  cash  it 
or  for  the  purpose  of  transferring  the  funds  of  the  defendant  Blake 
from  the  Home  Bank  to  his  own  custody,  he  might  be  liable  to 
his  client  for  failure  to  perform  what  he  had  undertaken  or  he 
might  be  held  to  be  a holder  of  the  cheque  entitled  and  under  an 
obligation  to  cash  it  within  a reasonable  time,  or  suffer  the  conse- 
quence provided  by  sec.  166  of  the  Bills  of  Exchange  Act;  but, 
with  deference,  I am  of  opinion  that  Snider  was  not  under  any 
duty  or  obligation  to  Blake  to  cash  the  cheque.  He  had  no  bene- 
ficial interest  in  the  moneys  represented  by  the  cheque.  They  were 
not  due  and  owing  by  Blake  to  him.  Blake  left  the  blank  cheque 
with  Snider  so  that  Snider  might  use  it  to  make  the  loans  Blake 
instructed  him  to  make,  and  on  my  reading  of  the  evidence  there 
is  no  foundation  for  the  conclusion  that  the  cheque  was  left  with 
Snider  that  he  might  protect  Blake  from  loss  by  transferring  the 
funds  from  the  Plome  Bank  to  himself.  , 


I am  of  opinion  that  Blake,  by  conduct  and  instructions,  left 
it  to  Snider’s  discretion  and  good  judgment  to  determine  when 
and  how  he  would  fill  in  and  use  the  blank  cheque  so  as  to  make 
the  loans  he  was  employed  to  make  as  Blake’s  solicitor  and  agent, 
and  consequently  that  every  act  of  Snider  in  filling  in  the  blank 
cheque,  having  the  cheque  marked,  holding  it,  and  delivering  it  to 
Stephens  with  instructions  not  to  use  it  till  the  purchase  was  closed 
and  the  mortgage  registered,  should  be  looked  upon  as  being  the 
acts  of  Blake  himself  or  of  his  agent  duly  authorised. 

It  seems  to  follow  that  the  cheque  in  question  never  passed  out 
of  Blake’s  custody  and  control  so  as  to  make  it  a cheque  which  was 
issued  and  in  circulation  for  payment  until  the  purchase  was 
closed  and  the  mortgage  to  Blake  registered. 
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I am,  for  these  reasons,  of  opinion  that,  when  presented,  the  App.  Div. 
cheque  was  not  overdue,  nor  in  circulation  for  an  unreasonable  1924 
length  of  time,  and  I would  allow  the  plaintiffs’  appeal.  

The  conclusion  that  the  cheque  was  not  overdue  when  pre-  v. 
sented  on  the  18th  August  disposes  of  Mr.  Snider’s  contention  Blake. 

that  he,  as  endorser,  was,  by  the  provisions  of  secs.  85,  86,  130,  Ferguson, 
and  133  of  the  Bills  of  Exchange  Act,  released  because  the  cheque  JA- 
was  not  duly  presented  for  payment. 

That  leaves  for  consideration  Mr.  Snider’s  contention  that  be- 
cause Stephens,  solicitor  for  the  mortgagor,  and  Lee,  solicitor  for  the 
purchaser,  knew  that  Snider  was  in  the  transaction  merely  solicitor 
and  agent  for  Blake,  a disclosed  principal,  he,  Snider,  cannot,  in 
the  absence  of  an  express  or  implied  agreement,  be  liable  on  his 
endorsement. 

For  the  foregoing  proposition  Mr.  Snider  relied  upon  Castrique 
Y.  Buttigieg,  10  Moo.  P.O.  94,  and  Macdonald  v.  Whitfield  (1883), 

8 App.  Cas.  733,  749. 

I have  read  the  cases  cited.  Their  meaning  and  effect  is  dis- 
cussed in  Falconbridge,  pp.  665  and  797.  They,  I think,  shew  that 
an  endorsement  does  not  conclusively  establish  a liability  to  pay. 

On  the  other  hand,  they  and  sec.  133  of  the  Bills  of  Exchange  Act 
seem  to  me  to  establish  that  endorsement  is  prima  facie  evidence 
of  an  agreement  to  pay. 

In  the  case  at  bar,  nothing  was  said  which  would  tend  to  estab- 
lish an  understanding  that  Snider  was  endorsing  or  did  endorse 
merely  as  agent  for  the  maker  of  the  cheque,  or  that  he  took  the 
cheque  merely  as  agent  and  with  instructions  to  endorse  it  over 
to  the  mortgagor  or  his  agent — nothing  in  fact  to  detract  from 
the  force  of  the  prima  facie  liability  of  an  endorser,  except  such 
inferences  as  may  or  should  be  drawn  from  the  fact  that  Snider, 
to  the  knowledge  of  his  two  fellow-practitioners,  was  Blake’s  solici- 
tor in  the  making  of  the  loan  from  Blake  to  Mr.  Stephens’s  client. 

No  attempt  was  made  to  prove  an  express  agreement,  or  a custom 
or  general  understanding  among  solicitors,  that  a solicitor  endors- 
ing the  cheque  of  his  client,  for  the  purpose  of  completing  a real 
estate  deal,  shall  not  be  liable  on  his  endorsement,  and  I do  not 
think  any  such  general  understanding  could  be  made  out.  In  the 
absence  of  any  evidence  establishing  a special  agreement,  I am  of 
opinion  that  M]r.  Snider  must  be  held  bound  by  the  prima  facie 
evidence  of  liability  which  the  endorsement  affords. 

I would  dismiss  the  Snider  appeal. 

My  opinion  is  that  the  defendant  Blake,  as  maker,  and  the 
defendant  Snider,  as  endorser,  of  the  cheque  sued  upon,  are  liable 
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to  the  plaintiffs  for  the  amounts  claimed  in  the  writ  of  summons 
and  that  the  judgment  directed  to  be  entered  at  the  trial  should  be 
varied  accordingly. 

Costs  here  and  below  to  follow  the  events. 

Plaintiffs’  appeal  allowed  and  defendant  Sniders  appeal  dis- 
missed. 


[APPELLATE  DIVISION.] 

Campbell  v.  Imperial  Bank  of  Canada. 

Banks  and  Banking — Guaranty  of  Customer’s  Account — Assignment  of 
Life  Insurance  Policy  to  Bank  as  Collateral  Security — Cheques  Im- 
properly Cashed  by  Bank — Proceeds  Applied  in  Part  for  Benefit  of 
Customer — Receipt  Signed  by  Customer  for  Touchers — Construction 
of — Oral  Notice  to  Bank  that  Payments  Improperly  Made — Suffi- 
ciency— Set-off — Limitations  Act,  sec.  59 — Banker's  Lien — Security 
Given  for  Specified  Amount — General  Lien — Terms  of  Document 
by  which  Policy.  Assigned — Consistency  with  Genefal  Lien. 

In  1915  a trading  company,  incorporated  under  the  Ontario  Companies 
Act,  was  a customer  of  and  a borrower  from  the  defendant  bank.  The 
plaintiff  and  W.,  two  of  the  directors  of  the  company,  in  April,  1915, 
became  sureties  to  the  bank  for  the  indebtedness  of  the  company, 
under  an  instrument  of  guaranty,  set  out  below,  in  which  it  was 
provided  that  each  guarantor  was  to  be  liable  only  for  $1,000  and 
interest  on  that  amount  from  the  date  of  notice  requiring  him  to  pay, 
and  the  plaintiff  assigned  to  the  bank  as  collateral  security  a policy 
of  endowment  insurance  on  his  life.  In  June,  1922,  the  bank  received 
the  proceeds  of  the  policy,  $1,581,  and  claimed  to  retain  the  whole 
of  that  sum:  first,  in  recoupment  to  the  extent  of  $1,000  and  interest 
of  the  debt  due  to  the  bank  by  the  company;  and,  second,  in  satis- 
faction of  a sum  of  $200  and  interest  alleged  to  be  due  on  a promis- 
sory note  made  by  the  plaintiff  personally  in  favour  of  the  bank, 
dated  in  December,  1915.  On  the  13th  October,  1915,  the  company 
made  an  assignment  for  the  benefit  of  creditors,  under  which  the 
amount  received  by  creditors  was  inconsiderable.  At  the  date  of  the 
assignment,  the  bank  held  a note  of  the  company  for  $1,000,  and 
$29.88  stood  to  the  credit  of  the  company’s  account.  The  plaintiff, 
however,  alleged  that  the  bank  had  improperly  cashed  and  charged 
against  the  company  certain  forged  and  irregularly  signed  cheques 
to  an  amount  more  than  sufficient  to  satisfy  the  $1,000  note.  The 
plaintiff  brought  this  action  to  recover  the  $1,581  paid  to  the  bank, 
alleging  that  if  the  cheques  referred  to  had  not  been  cashed  there 
would  have  been  sufficient  funds  of  the  company  on  hand  to  meet  the 
$1,000  note,  and  consequently  no  liability  of  the  company  to  the  bank 
at  the  time  of  the  assignment  or  when  the  note  matured,  and  there- 
fore no  liability  of  the  plaintiff  under  his  guaranty.  In  answer,  the 
bank  relied  on  the  terms  of  a receipt  or  acknowledgment,  dated  the  1st 
October,  1915,  and  signed  in  the  name  of  the  company  by  the  plaintiff 
and  W.  By  this  document  the  customer  acknowledged  receipt  of  a 
statement  of  account  shewing  a balance  at  the  end  of  September,  1915, 
of  $29.88  at  credit,  together  with  vouchers,  and  the  customer  agreed, 
within  15  days,  to  examine  the  vouchers  and  entries  in  the  statement 
and  “ in  writing  point  out  to  the  . . . bank  any  errors  therein,” 
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and  after  the  expiration  of  15  days,  “except  as  to  improper  charges  or 
errors  previously  pointed  out,  it  shall  be  conclusively  settled”  as 
between  the  customer  and  the  bank  that  the  vouchers  were  genuine 
and  the  debit  items  properly  charged  against  the  company.  The 
plaintiff  did  point  out,  but  not  in  writing,  to  the  bank-manager,  on 
the  same  day  that  the  receipt  was  signed,  that  to  a number  of  cheques 
his  signature  as  president  was  forged  and  that  others  were  cashed 
by  the  bank  without  being  signed  by  him,  and  shewed  the  manager 
the  cheques  of  which  he  complained:  — 

Held,  that  the  document  should  be  construed  strictly  against  the  bank, 
and  upon  the  proper  construction  it  was  not  necessary  that  the  err^-a 
should  be  pointed  out  in  writing;  and  therefore  the  receipt  was  not 
conclusive  as  to  the  cheques  complained  of. 

(2)  The  evidence  did  not  establish  the  defence  of  acquiescence,  estoppel, 
or  laches.  The  action  was  in  substance  for  money  had  and  received, 
and  the  cause  of  action  (if  any)  arose  in  June,  1922,  when  the  insur- 
ance moneys  were  paid  to  the  bank.  Although  the  plaintiff  might,  in 
1915,  have  asserted  his  claim  by  bringing  an  action  for  a re-assign- 
ment to  him  of  the  policy,  the  mere  delay  for  9 years,  without  more, 
was  insufficient,  in  the  circumstances,  to  bar  his  claim. 

(3)  The  true  meaning  of  the  agreement  of  guaranty  was  that  the  plain- 
tiff should,  to  the  extent  of  $1,000,  become  a surety  for  the  repayment 
to  the  bank  of  all  liabilities  which  might  be  incurred  by  the  company 
to  the  bank  in  any  manner;  and  where  the  company  received  the 
benefit  of  moneys  paid  out  by  the  bank  on  forged  or  defective  cheques, 
these  were  moneys  in  fact  borrowed  by  the  company  from  the  bank 
and  created  liabilities  of  the  company  to  the  bank,  guaranteed  by  the 
plaintiff;  and  for  such  moneys  the  bank  should  have  credit. 

(4)  The  promissory  note  for  $200  made  by  the  plaintiff,  dated  the  21st 
December,  1915,  was  a demand  note,  protested  on  the  same  day,  and 
no  acknowledgment  had  been  given  and  no  payments  had  been  made 
on  account  by  the  plaintiff  since  that  date.  This  action  was  com- 
menced on  the  14th  July,  1922:  — 

Held,  that  any  right  of  the  bank  to  set  off  the  amount  of  this  note  was 
barred  by  the  Limitations  Act,  R.S.O.  1914,  ch.  75,  sec.  59:  no  debts 
can  be  used  by  way  of  set-off  except  such  as  are  recoverable  by  action. 
Smith  v.  Betty,  [1903]  2 K.B.  317,  followed. 

(5)  The  general  lien  of  bankers  attaches  to  all  securities  deposited 
with  them  by  a customer  or  on  a customer’s  account,  unless  deposited 
upon  a contract  inconsistent  with  the  lien;  and  the  lien  applies  to  a 
policy  of  insurance  and  its  proceeds.  Whether  the  circumstances  in 
any  given  case  shew  an  implied  contract  inconsistent  with  a general 
lien  is  a question  of  fact.  In  this  case  the  express  terms  of  the  docu- 
ment by  which  the  insurance  policy  was  assigned  to  the  bank  were 
consistent  with  a general  lien;  and  the  bank  were  entitled  to  apply 

i-nr.,lrance  moneys  in  payment  of  the  amount  of  the  note  and 
interest. 

Tite  following  statement  of  facts  is  taken  from  the  judgment 
of  Hasten,  J.A. : — 

This  is  an  appeal  by  the  plaintiff  from  the  judgment  of  the 
County  Court  of  the  County  of  York  (O'Connell,  Jun.  Co.  C.J.), 
pronounced  on  the  3rd  October,  1923,  whereby  the  claim  of  the 
plaintiff  was  disallowed,  except  as  to  the  sum  of  $327.24;  and 
there  is  a cross-appeal  by  the  defendants,  upon  the  ground  that  no 
amount  whatever  should  have  been  awarded  to  the  plaintiff. 

The  circumstances  giving  rise  to  this  litigation  are  as  follows : — 
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In  the  year  1915  Campbell  & Wynn  Limited  (a  company 
incorporated  under  the  Ontario  Companies  Act)  were  customers 
of  the  defendant  bank  and  borrowers  from  it.  The  by-law  under 
which  the  transactions  between  the  bank  and  the  company  were 
carried  on  contains  the  following  clauses : — 

(2)  While  the  company’s  bank  account  is  kept  at  the  Imperial 
Bank  of  Canada  or  any  of  its  branches,  the  president,  vice-presi- 
dent, secretary-treasurer,  and  manager,  or  any  of  them,  shall  have 
full  power,  for  and  in  the  name  of  the  company,  to  make  arrange- 
ments or  agreements  with  the  bank  or  its  officers  as  to  advances 
and  loans,  including  overdrafts,  to  or  for  the  company,  and  to 
manage,  transact,  and  settle  all  manner  of  banking  business  what- 
soever, and  to  adjust  and  settle  accounts  between  the  company  and 
the  bank. 

(3)  Any  cheques,  promissory  notes,  bills  of  exchange,  or  other 
negotiable  instruments,  or  any  bills  of  lading,  warehouse  receipts, 
or  securities,  given  under  the  Bank  Act,  or  other  law  authorising 
the  giving  of  the  same,  made,  drawn,  accepted,  endorsed,  or  exe- 
cuted in  the  name  of  the  company,  and  signed  by,  and  if  neces- 
sary or  convenient  sealed  on  its  behalf  by,  the  president,  vice- 
president,  secretary-treasurer,  and  manager,  or  any  of  them,  and 
countersigned  by  any  one  of  them,  shall  be  binding  upon  the 
company.” 

On  or  about  the  26th  April,  1915,  the  plaintiff  and  Wynn 
became  sureties  to  the  bank  for  the  indebtedness  of  the  company. 
The  instrument  of  guaranty  contains  the  following  clauses  which 
are  of  importance  in  connection  with  the  questions  arising  in  this 
action : — 

“ 1.  For  valuable  consideration,  the  undersigned  (herein  called 
the  guarantors)  and  each  of  them  (if  more  than  one)  guarantee 
the  due  payment  and  discharge  of  all  liabilities  to  the  Imperial 
Bank  of  Canada  (herein  called  the  bank)  of  Campbell  & Wynn 
Limited  (herein  called  the  customer),  whether  incurred  before  or 
after  the  date  hereof,  and  whether  incurred  by  the  customer  alone 
or  jointly  with  others,  and  whether  as  principal  or  surety,  and 
whether  such  liabilities  are  matured  or  not,  and  whether  absolute 
or  contingent,  including  liabilities  in  respect  of  advances,  and 
cheques,  bills,  or  other  negotiable  or  noil-negotiable  instruments, 
drawn,  accepted,  endorsed,  or  guaranteed  by  the  customer,  and  in 
respect  of  interest,  commissions,  and  banking  charges,  together  with 
any  costs  and  expenses  incurred  with  respect  to  any  such  liabilities 
or  any  securities  therefor. 

“ 2.  This  shall  be  a continuing  guaranty,  and  shall  secure  the 
general  balance  clue,  or  that  may  lie  due,  from  time  to  time  and  at 


LV.] 


ONTARIO  LAW  REPORTS. 


321 


any  time,  from  the  customer  to  the  bank,  notwithstanding  any 
payments  from  time  to  time  made  to  the  bank,  or  any  settlement 
of  account  or  any  other  thing  whatsoever.” 

“ 8.  Where  the  customer  is  a corporation,  the  bank  is  not  to 
be  concerned  to  see  or  inquire  into  the  powers  of  the  customer  or 
its  directors  or  other  agents  acting,  or  purporting  to  act,  on  its 
behalf,  and  moneys  in  fact  borrowed  from  the  bank  in  professed 
exercise  of  such  powers  shall  be  deemed  to  form  part  of  the  moneys 
guaranteed,  even  though  the  borrowing  or  obtaining  of  such 
moneys  be  in  excess  of  the  powers  of  the  customer  or  of  the  direc- 
tors or  other  agents  thereof,  or  shall  be  in  any  way  irregular  or 
defective  or  informal.” 

“ 10.  Any  account  settled  or  stated  by  or  between  the  bank 
and  the  customer,  or  admitted  by  or  oh  behalf  of  the  customer, 
may  be  adduced  by  the  bank,  and  shall  in  that  case  be  accepted 
by  the  guarantors  and  each  of  them  and  their  respective  repre- 
sentatives, as  conclusive  evidence  that  the  balance  or  amount  there- 
by appearing  is  due  by  the  customer  to  the  bank.” 

“ 16.  Each  guarantor  is  to  be  severally  liable  only  for  the  sum 
of  $1,000  and  interest  on  that  amount  at  6 per  cent,  per  annum 
from  the  time  notice  in  writing  is  served  requiring  him  to  pay.” 
The  first  three  paragraphs  of  the  statement  of  claim  are  as 
follows : — 

“ 1.  The  plaintiff  is  a merchant  residing  in  the  city  of  Toronto, 
and  the  defendant  is  a duly  incorporated  bank  carrying  on  business 
in  the  said  city. 

“2.  The  plaintiff,  on  or  about  the  29th  day  of  April,  1915, 
guaranteed  the  indebtedness  of  an  incorporated  joint  stock  company 
called  ‘ 'Campbell  & Wynn  Limited  J to  the  defendant  to  the  extent 
of  $1,000,  and  assigned  as  collateral  security  therefor  a policy  of 
life  assurance  on  his  life  in  the  Postal  Life  Insurance  Company 
for  $1,581. 

“ 3.  On  or  about  the  15th  day  of  June,  1922,  the  defendant 
received  the  amount  of  the  said  policy,  namely,  the  said  sum  of 
$1,581,  and  has  appropriated  the  same  to  its  own  use  and  has 
refused  and  now  refuses  to  pay  the  same  or  any  part  thereof  to 
the  plaintiff.” 

And  para.  1 of  the  statement  of  defence  is  as  follows : — 

“ 1.  The  defendant  admits  paragraphs  1 and  2 of  the  state- 
ment of  claim  delivered  herein  and  also  admits  that  on  the  15th 
day  of  June,  1922,  it  received  from  the  Postal  Life  Insurance 
Company  the  proceeds  of  the  said  policy,  amounting  to  $1,581.” 

In  the  course  of  the  trial  (p.  11  of  the  transcript)  the  following 
evidence  was  given  : — 
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“ Q.  Then  they  required  collateral  security?  A.  Yes,  sir. 

“ Q.  And  you  assigned  to  them  the  policy  in  the  Postal  Life 
Insurance  Company?  A.  That  is  right. 

“ Q.  An  endowment,  paid-up  policy  for  $1,581?  A.  Yes. 

“ Q.  That  was  an  American  company?  A.  Yes,  sir.” 

Counsel  for  the  plaintiff  then  said : “ It  is  admitted  in  the 
pleadings  that  .this  assignment  was  made  to  the  bank,  and  they 
admitted  they  got  the  money.” 

The  Court : “ What  are  the  terms  of  the  assignment  ? They 
may  be  material.  If  there  was  an  assignment  made,  the  bank 
should  have  a copy  of  the  assignment.” 

Counsel  for  the  defendant  bank : “ We  surrendered  the  assign- 
ment.” 

Counsel  for  the  plaintiff : “ Nothing  turns  on  it.  It  is  ad- 
mitted by  both  parties,  the  usual  assignment,  and  they  got  the 
money.  If  your  Honour  would  look  at  para.  3 of  the  statement 
of  claim.  They  got  the  money  on  the  15th  June,  1922,  and  by 
para.  1 of  their  statement  of  defence  they  admit  that  they  received 
from  the  Postal  Life  Insurance  Company  the  proceeds  of  the  said 
policy,  amounting  to  $1,581.” 

The  defendants  claim  to  retain  the  whole  of  the  sum  of 
$1,581  received  by  them:  first,  in  recoupment  to  the  extent  of 
$1,000  and  interest  of  the  debt  due  them  by  Campbell  & Wynn 
Limited;  and,  second,  in  satisfaction  of  a further  sum  of  $200 
and  interest  claimed  by  them  on  a note  made  by  the  plaintiff 
personally  in  favour  of  the  bank,  dated  the  21st  December,  1915. 
The  defendants,  by  their  counterclaim,  allege  that,  after  adding 
interest  and  crediting  the  full  amount  received  upon  the  above 
policy  of  insurance,  there  remained  due  to  them  on  the  taking  of 
the  account  a balance  of  $90.43,  which  they  seek  to  recover  against 
the  plaintiff. 

The  plaintiff  in  reply  denies  that  Campbell  & Wynn  Limited 
were  indebted  to  the  defendants  in  any  sum,  and  consequently 
that  he,  the  plaintiff,  is  indebted  in  any  sum,  and  alleges  that  the 
defendants  have  no  right  to  retain  the  proceeds  of  the  said  insur- 
ance policy,  or  any  part  thereof. 

From  the  evidence  it  appears  that  on  the  13th  October,  1915, 
Campbell  & Wynn  Limited  made  an  assignment  for  the  benefit 
of  creditors  under  which  the  amount  received  by  creditors  from 
the  assignee  was  the  sum  of  5%  cents  on  the  dollar,  and  no  more. 

At  the  date  of  the  assignment,  the  defendant  bank  held  a note 
of  the  company  for  $1,000,  and  a sum  of  $29.88  stood  to  the  credit 
of  the  company’s  account  with  the  bank.  The  plaintiff,  however, 
as  guarantor,  alleges  that  the  bank  had  improperly  and  unwarrant- 
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ably  cashed  certain  cheques  and  charged  the  same  against  the 
company  to  an  amount  more  than  sufficient  to  satisfy  the  note 
above  mentioned,  and  that,  upon  a proper  taking  of  the  account 
as  of  the  date  of  the  assignment,  the  company  was  not  indebted 
to  the  bank  in  any  sum  for  which  the  plaintiff  was  a surety.  On 
this  phase  of  the  case,  the  findings  of  the  trial  Judge  are  as  fol- 
lows : — 

“ No  evidence  has  been  given  to  shew  that  the  company  did 
not  get  the  benefit  of  the  proceeds  of  these  cheques,  but  from  the 
internal  evidence  afforded  by  the  cheques  themselves  I am  inclined 
to  believe  that  the  proceeds  were  used  for  the  company’s  purposes 
— although  I do  not  find  this  as  a matter  of  fact— as  a great  many 
of  the  cheques  appear  to  have  been  given  to  other  trading  firms 
and  some  to  Wilson,  who  appears  to  be  an  employee  of  the  company, 
and  a few  to  Wynn  himself. 

“ But,  with  this  explanation,  I think  I must  find  that  the 
plaintiff’s  name  was  signed  to  the  said  cheques,  amounting  to  the 
sum  of  $778.91,  without  his  knowledge  or  authority,  and  that  the 
other  cheques,  amounting  to  the  sum  of  $1,669.72,  were  not  signed 
in  accordance  with  the  resolution  of  the  directors.” 

The  plaintiff  now  brings  this  action  to  recover  the  amount  paid 
to  the  bank'  by  the  insurance  company,  upon  the  ground  that  if 
the  forged  and  irregularly  signed  cheques  had  not  been  cashed 
there  would  have  been  sufficient  funds  of  the  company  on  hand 
to  meet  the  $1,000  note,  and  that  consequently  there  would  have 
been  no  liability  of  the  company  to  the  bank  at  the  time  of  the 
assignment  or  when  the  note  matured,  and  therefore  no  liability 
of  the  plaintiff  under  his  guaranty. 

In  answer  to  this  contention  the  bank  relies  on  the  terms  of  a 
receipt  or  acknowledgment  dated  the  1st  October,  1915,  a copy 
of  which  is  as  follows: — 

“ Imperial  Bank  of  Canada,  Wellesley-Sherbourne  Branch. 

“ October  1st,  1915. 

“ The  undersigned  customer  of  the  Imperial  Bank  of  Canada 
hereby  acknowledges  receipt  of  his/their  pass-book  or  statement 
of  current  account,  shewing  a balance  at  the  end  of  the  month 
of  September,  1915,  of  $29.88  at  credit,  together  with  vouchers 
for  all  debit  items  against  the  undersigned  appearing  therein 
since  the  date  of  the  last  statement  of  account,  and  for  valu- 
able consideration  the  undersigned  agrees  with  the  said  bank 
that  he  /they  will,  within  15  days  from  the  date  hereof,  examine 
the  said  vouchers  and  check  the  credit  and  debit  entries  in  the 
said  pass-book  or  statement  of  account  (and  especially  all  debit 
entries  purporting  to  be  represented  by  such  vouchers),  and  will 
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in  writing  point  out  to  the  said  bank  any  errors  therein,  and  from 
and  after  the  expiration  of  the  said  period  of  15  days,  except  as 
to  improper  charges  or  errors  previously  pointed  out,  it  shall  be 
conclusively  settled  as  between  the  bank  and  the  undersigned  that 
the  vouchers  in  respect  of  all  such  debit  items  are  genuine  and 
properly  chargeable  to  and  charged  against  the  undersigned,  and 
that  the  undersigned  was  not  entitled  to  be  credited  with  any  sum 
not  credited  in  said  pass-book  or  statement  of  account. 

“ Campbell  & Wynn  Limited. 

“ S.  Wynn. 

“ Sheridan  Campbell  (Pres.).” 

On  this  branch  of  the  case  the  learned  trial  Judge  has  held  in 
favour  of  the  bank.  He  finds  that  on  the  afternoon  of  the  1st 
October,  after  the  signing  of  the  receipt,  “ the  manager  of  the 
branch,  who  evidently  had  been  informed  by  the  person  with  whom 
the  plaintiff  had  the  previously  mentioned  conversation,  of  what 
had  taken  place  between  him  and  the  plaintiff,  attended  at  the 
company’s  office  in  reference  to  the  matter,  and  the  plaintiff  then 
informed  him  that  to  a number  of  cheques  his  signature  as  presi- 
dent of  the  company  was  forged,  and  that  others  were  cashed  by 
the  bank  without  being  signed  by  him  as  required-by  the  resolution 
of  the  28th  February,  1915,  and  at  the  same  time  shewed  the 
manager  all  the  cheques  in  respect  to  which  he  then  made  and 
now  makes  complaint.  Wynn,  who  was  alleged  to  have  forged 
Campbell’s  name  to  the  cheques  in  question  and  to  have  put  the 
others  through  the  bank  without  the  plaintiff’s  signature,  was 
present  at  this  conversation,  and  he  stated  at  the  time  that  he 
had  authority  from  the  plaintiff  to  sign  his  name,  which  statement 
the  plaintiff  at  the  time  contradicted.  The  plaintiff  had  at  that 
time  full  knowledge  of  all  the  cheques  which,  he  alleges,  either 
bear  his  forged  signature  or  were  not  signed  in  accordance  with 
the  terms  of  the  directors’  resolution.” 

These  being  the  facts,  he  says : — 

“ While  the  receipt  requires  the  errors  to  be  pointed  out  ‘ in 
writing,’  yet  in  that  part  of  the  clause  excepting  vouchers  from 
its  operation  it  does  not  use  the  expression  pointed  out in  writing;’ 
but  T think  that  the  document,  properly  construed,  means  that, 
unless  the  improper  charges  or  errors  are  pointed  out  in  writing, 
it  should  be  conclusively  settled  that  the  vouchers  were  genuine 
and  properly  chargeable.” 

That  may  have  been  what  the  draftsman  intended,  but  it  is 
not  what  the  document  says. 

The  County  Court  Judge  then  holds  that,  though  the  errors 
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were  within  15  days  pointed  out  orally,  yet,  not  having  been  pointed 
out  in  writing,  the  acknowledgment  is  binding  and  conclusive. 

January  22.  The  appeal  and  cross-appeal  were  heard  by 
Latchford,  C.J.,  Middleton,  Masten,  and  Smith,  JJ.A. 

W.  J.  Elliott , K.C.,  for  the  plaintiff,  argued  that  he  should 
recover  the  amount  paid  to  the  bank  by  the  insurance  company, 
because,  if  the  forged  and  irregularly  signed  cheques  had  not  been 
cashed,  there  would  have  been  sufficient  funds  of  the  company  on 
hand  to  meet  the  $1,000  note,  and  so  there  would  have  been  no 
liability  on  the  company  to  the  bank,  and  therefore  no  liability 
of  the  plaintiff  on  his  guaranty.  As  to  the  bank’s  claim  to  retain 
out  of  the  insurance  moneys  received  by  it  the  balance  due  on  the 
note  of  the  21st  December,  1917,  by  way  of  set-off,  any  such  claim 
was  barred  by  the  Statute  of  Limitations  : Smith  v.  Betty,  [1903] 
2 K.B.  317. 

J.  W.  Bain,  K.C.,  and  M.  L.  Gordon,  for  the  defendants,  con- 
tended that  the  receipt  of  the  1st  October,  signed  by  Campbell  & 
Wynn  Limited,  was  a sufficient  answer  to  the  plaintiff’s  complaint 
about  the  forged  cheques.  The  proper  meaning  of  this  receipt  was, 
as  found  by  the  learned  Judge  below,  that,  unless  the  improper 
charges  were  pointed  out  in  writing,  it  should  be  conclusively 
settled  that  the  vouchers  were  properly  chargeable.  There  had 
been  acquiescence  in  the  state  of  affairs  and  laches  in  pushing  the 
claim.  As  bankers,  the  defendants  had  a general  lien  on  the  policy 
and  its  proceeds  for  every  sum  due  them  by  the  plaintiff:  In  re 
London  and  Globe  Finance  Corporation , [1902]  2 Ch.  411. 

Elliott,  in  reply,  contended  that  the  receipt  must  be  construed 
strictly  against  the  defendants.  The  errors  were  pointed  out 
(though  not  in  writing)  before  the  expiration  of  the  15  days,  and 
therefore  came  within  the  exception:  Beal’s  Cardinal  Rules  of 
Legal  Interpretation,  2nd  ed.,  p.  133;  Halsbury’s  Laws  of  England, 
vol.  10,  p.  434,  para.  769  ; Columbia  Graphophone  Co.  v.  Union 
Bank  of  Canada  (1916),  38  O.L.R.  326.  The  defendants  had  no 
general  lien  on  the  policy:  Wolstenholm  v.  Sheffield  Union  Bank- 
ing Co.  Ltd.  (1886),  54  L.T.R.  746.  There  was  no  laches  or 
acquiescence. 

March  7.  The  judgment  of  the  Court  was  read  by  Masten, 
J.A.  (after  stating  the  facts  as  above)  : — We  think  that  this  docu- 
ment (the  customer’s  receipt)  should  be  construed  strictly  against 
the  bank.  To  give  it  the  effect  which  has  been  accorded  to  it  by 
the  learned  trial  Judge,  it  would  be  necessary,  after  the  words 
“ except  as  to  improper  charges %or  errors  previously  pointed  out,” 
in  the  last  clause,  to  add  “ as  aforesaid  ” or  “ in  writing,”  or  some 
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similar  phrase.  The  Court  has  no  right  to  add  such  words  to  the 
agreements.  Here  the  errors  were  in  fact  pointed  out  previously 
to  the  expiration  of  15  days,  and  therefore  fall  within  the  exception. 
Such  being  our  opinion  on  the  construction  of  the  acknowledgment, 
it  becomes  unnecessary  to  consider  or  pass  upon  the  other  argu- 
ments put  forward  by  the  plaintiff  to  reverse  this  finding  of  the 
trial  Judge. 

Not  only  are  we  unable  to  give  effect  to  the  defendants’  con- 
tention on  this  point,  but  we  think  that  no  facts  have  been 
established  in  evidence  so  as  to  bring  into  play  the  doctrines 
of  acquiescence,  estoppel,  or  laches.  The  action  is  in  substance 
for  money  had  and  received.  The  right  of  action  (if  valid)  arose 
on  the  15th  June,  1922,  when  the  proceeds  of  the  insurance  policy 
were  paid  to  the  bank,  and  the  action  was  commenced  on  the  14th 
July,  1922. 

In  Clarke  and  Chapman  v.  Hart  (1858),  6 H.L.  C.  633,  at 
p.  656,  Lord  Chelmsford  said : — 

“ When  there  is  a vested  right  or  interest  in  any  party  the 
principle  of  law  as  now  firmly  established  is,  that  he  cannot  waive 
or  abandon  that  right,  except  by  acts  which  are  equivalent  to  an 
agreement  or  to  a license.” 

In  this  case  no  such  acts  on  the  part  of  the  plaintiff  are  shewn. 

It  is  true  that  the  plaintiff  might,  9 years  ago,  have  asserted 
his  claim  by  bringing  an  action  for  a re-assignment  to  him  of  the 
policy,  but  that  mere  delay  for  9 years,  without  more,  is  insuf- 
ficient, under  the  circumstances,  to  bar  his  claim. 

Nevertheless,  I am  of  opinion  that  the  defendants  are  entitled 
on  this  branch  of  the  case  to  succeed  to  the  extent  to  which  the 
liabilities  of  the  company  to  the  bank  are  established,  that  is,  to 
the  extent  to  which  the  cheques  paid  by  the  bank  went  to  the  benefit 
of  and  created  a liability  of  the  company.  The  true  intent  and 
meaning  of  the  agreement  of  guaranty  is  that  the  plaintiff  shall, 
to  the  extent  of  $1,000,  become  a surety  for  the  repayment  to 
the  bank  not  merely  of  cheques  cashed,  but  of  all  liabilities 
which  may  be  incurred  by  the  company  to  the  bank  in  any 
manner.  And  by  clause  8 of  the  agreement  of  guaranty  it  is 
provided  that  the  plaintiff  shall  be  liable  as  such  surety  “ not- 
withstanding any  irregularity,  defect,  or  informality  in'  the 
making  of  any  advance.”  Where  the  company  received  the 
benefit  of  the  moneys  paid  out  by  the  bank  on  cheques  de- 
fectively signed  or  on  which  Campbell’s  name  had  been  written 
by  Wynn,  I think  these  were  moneys  in  fact  borrowed  by  the 
company  from  the  bank  and  foriji  liabilities  of  the  company  to 
the  bank,  guaranteed  by  the  plaintiff  to  the  bank,  notwithstanding 
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that  the  transaction  was  conducted  in  a manner  irregular,  defec- 
tive, and  informal.  But  it  must  be  clearly  understood  that  the 
finding  of  the  Court  on  that  point  does  not  touch  any  moneys  paid 
out  by  the  bank  on  forged  or  defective  cheques,  where  the  moneys 
so  paid  did  not  reach  the  company  or  pay  the  obligations  of  the 
company. 

Turning  now  to  the  second  branch  of  the  case,  namely,  the 
right  of  the  bank  to  retain  out  of  the  insurance  moneys  received 
by  it  the  balance  due  for  principal  and  interest  on  a promissory 
note  dated  the  21st  December,  1915,  made  by  the  plaintiff,  Sheridan 
Campbell,  and  Wynn  personally,  I agree  with  the  conclusion  of  the 
learned  trial  Judge  that  any  right  on  the  part  of  the  bank  to 
claim  on  this  note  by  way  of  set-off  is  barred  by  the  Statute  of 
Limitations.  The  note  is  a demand  note,  dated  the  21st  Decem- 
ber, 1915,  protested  on  the  same  day,  and  no  acknowledgment  given 
or  payments  made  on  account  by  Campbell  since  that  date.  The 
writ  of  summons  by  which  this  action  was  commenced  was  issued 
on  the  14th  July,  1922.  See  the  Limitations  Act,  R.S.O.  1914, 
ch.  75,  sec.  59,  and  Smith  v.  Betty , [1903]  2 K.B.  317,  at  p.  323, 
where  Stirling,  Lord  Justice,  says:  “It  was  laid  down  by  Wilde, 
O.J.,  in  Francis  v.  Dodsworth  (1847),  4 C.B.  202,  at  p.  220,  that 
the  judicial  construction  of  the  statute  of  set-off  has  been  that  no 
debts  can  be  used  by  way  of  set-off  . . . except  such  as  are 

recoverable  by  action.” 

While  not  disputing  this  conclusion  as  to  set-off,  the  defendants 
claim  to  retain  these  moneys  on  the  ground  that  as  bankers  they 
have  a general  lien  on  the  policy  and  its  proceeds  for  every  sum 
due  them  by  Campbell. 

There  is,  I take  it,  no  question  about  the  law  that  the  general 
lien  of  bankers  is  part  of  the  law  merchant  as  judicially  recognised, 
and  attaches  to  all  securities  deposited  with  them  as  bankers  by  a 
customer,  or  by  a third  person  on  a customer’s  account,  unless  they 
are,  by  a contract  expressed  or  implied,  inconsistent  with  the  lien ; 
and  the  lien  applies  to  a policy  of  insurance  and  its  proceeds.  That 
has  always  been  accepted  since  the  decision  in  Brandao  v.  Barnett 
(1846),  12  Cl.  & F.  787,  and  has  been  adopted  and  applied  in  this 
Province:  Be  Williams  (1903),  7 O.L.R.  156,  at  p.  159 

But  the  present  case  turns  on  the  question  whether  the  circum- 
stances under  which  the  policy  of  life  insurance  was  deposited 
imply  a contract  inconsistent  with  the  general  lien  of  the  bank. 
Unfortunately  we  have  not  in  evidence  any  copy  of  the  document 
under  which  the  insurance  policy  was  assigned  to  the  bank,  and 
upon  this  record  it  must  be  taken  to  be  a bare  assignment  as 
collateral  security  without  any  special  terms. 
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Whether  the  circumstances  in  any  given  case  shew  an  implied 
contract  inconsistent  with  a general  lien  is  a question  of  fact  in 
regard  to  which  prior  decisions  afford  but  limited  assistance. 
In  Canadian  Courts  I have  failed  to  find  any  decisions  which  assist ; 
but  I have  considered  carefully  the  numerous  decisions  reported 
in  the  English  Courts.  Here  the  question  is  whether  the  fact 
that  the  security  was  given  for  a specified  amount  of  debt  only, 
viz.,  $1,000  and  interest,  and  as  a guaranty  of  the  debts  of  Camp- 
bell & Wynn  Limited,  raises  an  implication  that  the  bank  has 
no  general  lien  on  any  surplus  available  in  liquidation  of  Camp- 
bell^ private  debt.  The  circumstances  here  shewn  seem  to  me  in 
essential  respects  to  be  similar  to  the  facts  in  W olstenholm  v. 
Sheffield  Union  Banking  Co.,  54  L.T.R.  746,  and  In  re  Bowes 
(1886),  33  Ch.D.  586 ; and  I should  add  that  the  reasons  of  Mathew, 
J.,  and  the  Court  of  Appeal  in  the  former,  and  of  North,  J.,  in 
the  latter  commend  themselves  to  me. 

The  judgment  of  Buckley,  J.,  in  In  re  London  and  Globe 
Finance  Corporation , [1902]  2 Ch.  411,  is  to  be  distinguished  on 
the  ground  that  in  that  case  the  securities,  being  consciously  left 
by  the  broker  customer  in  the  banker’s  hands  after  satisfaction  of 
the  specific  advance,  might  be  regarded  as  having  come  into  his 
hands  anew  in  the  way  of  business  or  as  impliedly  repledged  or  re- 
deposited. 

In  the  result  I agree  with  the  conclusion  of  the  learned  trial 
Judge  that  “the  policy  was  assigned  for  the  specific  purpose  of 
securing  the  indebtedness  of  the  company  for  a sum  not  exceeding 
$1,000  with  interest  and  no  more,  and  not  for  securing  the  personal 
indebtedness  of  the  plaintiff,  and  the  terms  of  the  assignment  are 
consequently  inconsistent  with  and  override  a general  lien,  if  any 
in  fact  existed.” 

As  the  trial  Judge  further  remarks,  this  is  all  the  more  evident 
as  the  $200  note  was  discounted  at  a branch  of  the  bank  other  than 
that  where  the  company  kept  its  account.  I have  not  overlooked 
the  circumstance  that,  until  the  bank’s  right  of  action  against 
Campbell  on  the  $200  note  was  barred  by  the  Statute  of  Limita- 
tions, it  might  have  set  off  the  surplus  proceeds  of  the  insurance 
policy  against  Campbell’s  debt.  As  against  money  or  cash  the 
right  of  the  bank  is  set-off  rather  than  lien  ( Royal  Trust  Co.  v. 
Molsons  Bank  (1912),  27  O.L.R.  441),  hut  here  the  right  of  set- 
off is  gone,  and  there  is  np  lien.  I would  therefore  dismiss  the 
defendants’  cross-appeal. 

The  result,  therefore,  will  be  that  the  plaintiff’s  appeal  is 
allowed  and  the  action  is  referred  back  to  the  trial  Judge  to  ascer- 
tain the  amount  of  the  indebtedness  of  Campbell  & Wynn  Limited 
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to  the  bank,  with  interest,  having  regard  to  the  opinions  herein 
expressed,  to  deduct  the  sum  so  ascertained  from  the  insurance 
moneys  received  by  the  defendants,  and  to  enter  judgment  for  the 
plaintiff  for  the  difference.  The  cross-appeal  of  the  defendants 
is  dismissed.  The  costs  in  this  Court  will  be  paid  by  the  defend- 
ants; costs  of  further  proceedings  will  be  in  the  discretion  of  the 
trial  Judge. 

Plaintiff’s  appeal  allowed  and  defendants’  appeal  dismissed. 
I 

May  16.  Further  evidence  having  been  adduced  by  the  defend- 
ants, by  leave  of  the  Court,  the  case  was  re-argued  on  the  question 
of  set-off  by  the  same  counsel. 

May  30.  The  judgment  of  the  Court  was  read  by  Masten, 
J.A. : — After  judgment  was  pronounced  by  the  Divisional  Court 
on  this  appeal,  but  before  any  order  had  issued,  counsel  for  the 
defendants  applied  for  leave  to  adduce  by  affidavit  further  evidence, 
namely,  the  agreement  dated  the  27th  April,  1915,  made  between 
the  plaintiff  and  the  defendants  whereby  the  policy  of  insurance  in 
question  in  this  action  was  assigned  to  the  bank  as  collateral 
security.  This  original  assignment  was  not  produced  at  the  trial, 
nor  was  it  before  this  Court  on  the  hearing  of  the  appeal,  and 
it  is  alleged  that  it  had  been  lost  and  was  discovered  after 
the  argument.  This  Court  gave  the  defendant  special  leave  to 
serve  a notice  upon  the  plaintiff’s  solicitors  asking  the  above  relief, 
and  the  motion  came  on  for  hearing  before  the  Court  on  the  16th 
day  of  May  instant,  when  the  Court  admitted  in  evidence  the 
agreement  above  recited  and  reserved  their  decision  as  to  its  effect. 

By  the  judgment  as  originally  pronounced,  the  Court  held  that, 
in  the  absence  of  the  assignment  now  produced,  “ it  must  be  taken 
to  be  a bare  assignment  as  collateral  security  without  any  special 
terms,”  and  that  the  circumstances  under  which  this  policy  of  life 
insurance  was  deposited  implied  a contract  inconsistent  with  the 
general  lien  of  the  bank,  the  result  being  that  the  bank  was  not 
entitled  to  set  off  against  the  insurance  moneys  received  by  it  the 
$200  note  referred  to  in  the  record. 

By  the  assignment  now  produced  it  is  provided  in  clause  8 as 
follows : — 

“ The  said  policy  shall  be  a further  security  to  the  bank  for  all 
present  and  future  indebtedness  or  liability  to  the  bank,  direct  or 
indirect,  of  the  said  customer”  (the  plaintiff,  Sheridan  Campbell), 
“ or  any  firm  or  firms  of  which  he  is  or  may  be  a member.” 

It  thus  appears  that  the  express  terms  of  the  assignment  nega- 
tive the  implication  which  the  Court  was  bound  to  draw  in  the 
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absence  of  the  assignment,  and  that  the  County  Court  Judge,  in 
dealing  further  with  the  case  referred  back  to  him  by  the  judgment 
of  this  Court,  will  allow  the  defendant  to  set  off  the  $200  note  in 
question  and  interest  against  the  insurance  moneys  received  by  it. 

Having  regard  to  the  fact  that  the  evidence  now  adduced  before 
the  Court  is  let  in  as  an  indulgence,  it  is  a term  of  this  indulgence 
that  the  defendants  shall  pay  the  costs  of  the  appeal  to  this  Court 
in  any  event,  including  all  costs  of  the  application  to  be  allowed 
in  and  of  this  second  hearing,  and  the  costs  of  the  action  should  be 
dealt  with  as  though  the  amount  of  this  note  had  not  been  taken 
into  account. 

Costs  of  all  further  proceedings  will  be  in  the  discretion  of 
the  trial  Judge. 

Judgment  accordingly. 


[APPELLATE  DIVISION.] 

Battle  v.  Fidelity  and  Casualty  Co.  of  New  York. 

Insurance  ( Accident ) — Terms  of  Policy  — Renewal  or  Continuance  — 
Ontario  Insurance  Act,  sec.  156 — Evidence — Material  Misrepresenta- 
tions— Diseased  Condition  of  Assured — Waiver. 

The  judgment  of  Rose,  J.,  54  O.L.R.  24,  was  affirmed. 

Consideration  of  the  evidence  and  of  sec.  156(1), (3),  and  (5)  of  the 
Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183. 

The  effect  of  a certificate  continuing  in  force  a policy  covering  a definite 
period  discussed. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Rose,  J.,  54 
O.L.R.  24. 

January  24  and  25.  The  appeal  was  heard  by  Latchford, 
C.J.,  Middleton,  Masten,  and  Smith,  JJ.A. 

T.  F.  Battle  and  J.  C.  M.  German,  for  the  appellant,  argued 
that  the  plaintiff  had  a good  and  valid  policy  in  1909,  and  nothing 
had  happened  since  then  to  prejudice  his  position,  when  the  Ontario 
Insurance  Act  is  considered.  Section  156  of  the  Act  invalidates 
the  proviso  in  the  renewal  receipt  that  the  assured  must  warrant 
that  at  the  date  of  the  renewal  he  is  in  sound  condition.  The 
renewal  was  not  a new  policy,  but  a continuation  of  the  old  one. 
All  the  terms  and  conditions  must  be  found  in  the  old  one:  Morrcm 
v.  Railway  Passengers  Assurance  Co.  (1918),  43  O.L.R.  561;  Liv- 
erpool and  London  and  Globe  Insurance  Co.  v.  Agricultural  Savings 
and  Loan  Co.  (1902),  33  Can.  S.C.R.  94;  Youlden  v.  London 
Guarantee  and  Accident  Co.  (1913),  28  O.L.R.  161.  The  de- 
fendants waived  their  right  to  contest  the  plaintiff’s  claim,  by 
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their  letter  of  the  26th  July,  1922.  As  to  the  materiality  of  the 
alleged  misrepresentations,  the  policy  did  not  indicate  what  re- 
presentations were  material,  as  required  by  subsec.  5 of  sec.  156 
of  the  Act,  as  amended  in  1915 : Fidelity'  and  Casualty  Co.  of 
New  York  v.  Mitchell,  [1917]  A.C.  592;  Rockmaker  v.  Motor 
Union  Insurance  Co.  Limited  (1922),  52  O.L.R,  553,  at  pp.  560 
and  561.  The  case  of  Town  of  Arnprior  v.  United  States  Fidelity 
and  Guaranty  Co.  '(1914),  30  O.L.R.  618,  was  the  cause  of  the 
amendment  of  1915. 

Gideon  Grant,  K.C.,  and  G.  W.  Adams,  for  the  defendants,  re- 
spondents, contended  that  the  original  policy  and  the  renewal  could 
be  read  together  as  one  contract,  and  thus  the  proviso  in  the 
renewal  would  be  included  in  the  contract,  and  sec.  156  (1)  of  the 
Act  would  be  complied  with : Dworkin  v.  Globe  Indemnity  Co.  of 
Canada  (1921),  51  O.L.R.  159.  The  renewal  could  be  looked  upon 
as  a new  contract,  and  as  being  issued  on  the  express  condition 
that  the  appellant  at  the  time  was  in  sound  condition,  physically 
and  mentally,  which  he  was  not.  This  condition  was  material  to 
the  risk,  and  non-compliance  with  it  rendered  the  policy  void: 
Stebbing  v.  Liverpool  and  London  and  Globe  Insurance  Co.  Limited, 
[1917]  2 K.B.  433.  The  amendment  made  to  subsec.  5 in  1915 
meant  thfrt  any  provision  avoiding  the  contract  should  be  expressed 
to  be  limited  to  statements  that  are  material : Atlas  Assurance 
Co.  v.  Brownell  (1899),  29  Can.  S.C.R,  537.  There  was  no  waiver, 
as  waiver  must  be  based  on  knowledge,  and  it  had  not  been  shewn 
that  the  defendants  had  full  knowledge  of  the  plaintiff's  condition 
when  the  letter  relied  on  as  a waiver  was  written:  Accident  Insur- 
ance Co.  of  North  America  v.  Young  (1892),  20  Can.  S.C.R.  280. 

March  7.  Latchford,  C.J. : — This  is  an  appeal  by  the  plaintiff 
from  the  judgment  of  Mr.  Justice  Rose  of  the  23rd  April,  1923, 
dismissing,  except  as  to  the  return  of  certain  premiums,  the  plain- 
tiffs action  upon  an  accident  insurance  policy  issued  to  the  plaintiff 
on  the  25th  September,  1909,  and  said  to  have  been  continued  in 
force  by  the  issue  yearly  thereafter  of  a receipt  for  a premium 
annually  paid  on  the  25th  September.  The  last  of  such  receipts 
was  issued  in  1921.  Upon  the  policy  is  a “ schedule  of  warranties,” 
copied  without  material  change  from  an  earlier  policy  of  the  25th 
September,  1908. 

The  action  is  based  on  the  policy  of  1909,  as  renewed  or  con- 
tinued, and  the  allegations  that  the  plaintiff  on  the  7th  January, 
1922,  sustained  an  accident  resulting  in  gangrene  and  rendering 
necessary  the  amputation  of  his  left  leg,  and  that  on  the  16th 
July  in  the  same  year,  by  another  accident,  he  injured  his  left 
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arm,  when  gangrene  supervened  in  that  limb,  and  another  amputa- 
tion necessarily  followed. 

Under  the  terms  of  the  policy,  the  plaintiff  claimed  to  be 
entitled  to  be  paid  $10,000  in  respect  of  the  loss  of  the  leg  and 
arm,  $950  indemnity  for  19  weeks,  and  $200  for  the  surgical 
operations.  An  alternative  claim  for  $50  a week  during  his  life- 
time was  also  put  forward.  By  amendment,  a further  alternative 
claim  was  made  for  the  return  of  the  premiums  paid  for  the  re- 
newals of  the  policy. 

In  addition  to  a general  denial,  the  defendants  by  the  state- 
ment of  defence  set  up  that  the  plaintiff  did  not  suffer  bodily  in- 
juries during  the  term  of  the  policy  through  accidental  means 
which  resulted  directly,  independently,  and  exclusively  of  all  other 
causes,  but  that  such  injuries  were  the  result  of  gangrene  and  hard- 
ening of  the  arteries,  and  were  the  natural,  obvious,  and  unavoid- 
able results  of  deliberate  actions  on  the  part  of  the  plaintiff.  It  is 
also  alleged  that  the  policy  was  issued  in  consideration  not  only 
of  the  premiums  paid  but  also  of  statements  forming  part  of  the 
contract  warranted  by  the  insured  to  be  true,  but  which  were  in 
fact  false,  and  that  each  of  the  renewals  was  upon  the  express 
condition  that  the  plaintiff  at  the  time  was  in  sound  condition 
mentally  and  physically,  while  the  fact  was  that  he  was  .suffering 
from  diabetes  and  arterio-sclerosis,  rendering  him  easily  affected 
by  injuries  which  otherwise  would  be  slight  and  of  little  or  no 
consequence.  His  condition  is  alleged  to  have  been  material  to 
the  risk,  and,  being  known  to  the  plaintiff,  rendered  the  policy  as 
continued  null  and  void. 

Another  defence  set  up  is  the  want  of  notice  of  the  accidents 
according  to  the  terms  of  the  policy. 

Early  in  January,  1922,  the  plaintiff,  as  a result  of  the  wearing 
of  new  metal  supports  for  weak  or  broken  arches  in  his  feet,  felt 
considerable  pain  in  his  left  foot.  The  pain  increasing,  he  con- 
sulted first  a foot-specialist,  who  opened  up  the  little  toe,  releasing 
pus;  and  then  his  regular  physician,  Ur.  Campbell,  who  found  a 
“ small  pressure  spot,  a spot  of  destroyed  skin,”  on  the  under  and 
outer  side  of  the  base  of  the  little  toe,  and  concluded  that  the 
arch  had  pushed  the  foot  against  the  side  of  the  shoe  hard  enough 
to  cause  the  pressure  spot.  Gangrene  supervened,  rendering  neces- 
sary the  amputation  on  the  26th  May,  1922. 

The  plaintiff  made  a good  recovery,  but  less  than  two  months 
later,  according  to  his  evidence  at  the  trial,  which  was  credited  by 
the  trial  Judge,  when  rising  in  a chair,  his  left  arm  came  with 
some  violence  against  the  wooden  arm  of  the  chair,  occasioning 
immediately  a severe  pain.  Dr.  Campbell  was  called  in  and 
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found  the  lower  arm  pulseless.  Within  a week  gangrene  set  in, 
and  on  the  24th  July  the  arm  was  amputated  above  the  elbow. 
The  plaintiff  made  another  good  recovery.  Since  the  trial,  which 
took  place  on  the  12th  and]  13th  March,  1923,  he  is  said  to  have 
died,  on  a date  and  from  a cause  not  stated. 

At  and  prior  to  the  trouble  found  to  have  been  first  felt  in  his 
foot,  the  plaintiff  suffered  from  arterio-sclerosis.  The  testimony 
of  Dr.  Hlerod  is  that  he  found  evidence  of  that  disease  when,  on 
the  8th  October,  1909,  he  examined  the  plaintiff  for  the  Sun  Life 
Assurance  Company,  to  which  the  plaintiff  had  applied  for  a policy 
of  $10,000.  Dr.  Campbell,  the  plaintiff’s  physician,  iwas  the 
medical  examiner  at  Thorold  for  the  insurance  company,  and  had 
made  a report  recommending  the  plaintiff’s  application.  The 
examination  by  Dr.  Herod  was  the  result  of  a regulation  of  the 
company  to  the  effect  that  an  applicant  for  a policy  for  $10,000 
and  upward  should  submit  himself  to  two  physicians.  Dr.  Herod 
says  he  found  a high  percentage  of  sugar  in  Mr.  Battle’s  urine,  that 
his  arteries  were  palpably  hardened,  and  that  he  was  much  over 
weight.  Dr.  Herod,  therefore,  reported  to  the  local  agent  against 
the  application. 

If  the  plaintiff  had  applied  for  less  than  $10,000,  there  would 
have  been  no  report  but  that  of  the  regular  medical  examiner. 
Another  application  was  made  after  the  rejection  of  the  first — this 
time  for  $8,000.  Dr.  Campbell,  happening  to  confuse  two  bottles 
of  urine  which  he  had  received,  one  from  the  plaintiff  and  the 
other  from  another  Battle,  reported  what  he  thought  to'  be  the 
plaintiff’s  to  be  free  from  sugar.  Dr.  Campbell’s  report  was  again 
favourable,  and  a policy  for  $8,000  was  actually  issued,  though 
perhaps  not  delivered. 

For  some  reason,  a representative  of  the  insurance  company 
came  from  the  head  office  to  Thorold  and  called  on  Dr.  Campbell, 
who  thereupon  advised  that  the  policy  should  be  cancelled,  and  Mr. 
Battle  gave  it  up. 

It  is  definitely  stated  by  Dr.  Campbell  that  on  the  22nd  October, 
1909,  the  plaintiff  informed  him  that  he  had  been  told  by  Dr. 
Herod  that  he  had  sugar  in  his  urine.  Dr.  Campbell  then  made 
another  qualitative  examination  and  found  sugar. 

Dr.  Campbell’s  evidence  as  to  the  incidence  of  arterio-sclerosis 
is  exceedingly  vague.  He  could  not  say  when  he  first  knew  of  it. 
Then : — 

“ Q.  Perhaps  it  was  in  1912,  when  you  examined  him  the  last 
time?  A.  No. 

“ Q.  Or  when  you  examined  him  for  sugar  the  last  time? 
A.  No. 
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“ Q.  It  was  later  or  earlier  than  that?  A.  Oh,  later  than 
that;  I did  not  feel  his  vessels  at  that  time. 

“ Q.  Can  yon  say  how  much  later?  A.  I cannot  say;  I don't 
know ; I know  that  I felt  them  during  his  illness  with  "his  foot,  but 
I cannot  recall  anything  before." 

It  is  from  this  evidence — for  there  is  no  other  on  the  point — or 
probably  from  incomplete  notes  of  it,  that  the  learned  trial  Judge 
infers  that  Dr.  Campbell  “ found  no  hardening  of  the  arteries  in 
1912,"  and  that  “he  seems  to  go  so  far  as  to  say  there  was  none 
at  that  time."  Following  this  manifest  misapprehension,  a doubt 
is  expressed  as  to  the  correctness  of  Dr.  Herod's  recollection  of  the 
condition  of  the  plaintiff's  arteries  on  the  8th  October,  1909;  but 
no  Teason  is  given  for  the  doubt. 

Even  if  Dr.  Campbell  had  contradicted  Dr.  Herod,  his  testimony 
might  well  be  open  to  question. 

His  evidence  as  to  the  diabetic  condition  of  the  plaintiff  in 
1909,  while  illuminating,  is  little  to  his  credit.  Asked  on  cross- 
examination  if  the  plaintiff  then  had  diabetes,  he  answered,  “ He 
had  sugar  in  his  urine. 

“ Q.  You  mean  you  do  not  want  to  tell  me  whether  it  is 
diabetes  or  not?  A.  You  can  use  the  word  ‘ diabetes,'  yes. 

“ Q.  I suppose  you  told  him  what  the  trouble  was — you  re- 
ported it  to  him?  A.  The  circumstances? 

“ Q.  I asked  you  if  you  reported  it  to  him?  A.  Yes. 

“ Q.  Told  him  he  had  diabetes?  A.  Yes. 

“ Q.  And  put  him  on  a diet?  A.  Yes. 

“ Q.  You  put  him  on  a rigid  diet,  I understand?  A.  For  a 
short  time. 

“ Q.  I think  that  short  time  covered  a period  of  years  ? A. 
The  rigid  diet  did  not ; he  was  on  a moderate  diet  ever  since. 

“ Q.  You  told  him  he  had  diabetes?  A.  Yes." 

Later,  Mr.  Grant  asked  the  doctor : “ Q.  Is  it  a fact  that,  when 
a man  comes  to  be  60  years  of  age,  and  he  has  had  diabetes  for  a 
period  of  years/ he  is  subject  to  gangrene?  A.  Not  if  his  sugar 
has  been  low  in  quantity,  and  he  has  no  other  symptoms  of  dia- 
betes; this  man  never  had  a symptom  of  diabetes." 

Even  if  arterio-sclerosis  had  not  its  origin,  as  Dr.  Herod  de- 
posed it  had,  on  or  prior  to  the  8th  October,  1909,  it  is  undoubted 
that  the  plaintiff  was  then  affected  by  diabetes.  The  date  is 
so  close  to  the  date  of  the  policy  that  the  finding  that  the  plaintiff 
was  not  then  in  sound  condition  physically  is  amply  warranted  by 
the  evidence.  He  was  much  over  weight— 249  lbs.  instead  of  225 
as  stated  in  the  policy — and  was  suffering  from  one  or  more 
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chronic  diseases,  one  at  least  of  which  progresses  to  death,  and  in 
this  case  is  found  to  have  been  progressing  towards  a condition 
in  which  gangrene  might  supervene  without  external  cause. 

There  are  also  findings  that  the  injuries  to  the  foot  and  to 
the  arm  did  bring  on  gangrene,  and  that  the  gangrene  did  not 
come  merely  as  a consequence  of  the  diseased  condition  of  the 
plaintiff.  The  statement  included  in  the  “ warranty  ” on  the 
policy  of  1909  as  to  the  right  of  the  plaintiff  is  found  to  have 
been  untrue  and  a material  misrepresentation.  The  statement 
that  the  plaintiff  was  in  sound  condition  physically  on  the  date  of 
the  policy  is  also  found  to  have  been  untrue  and  to  be  material  to 
the  risk.  The  policy  contained  no  provision  for  its  renewal  or 
continuance. 

Every  certificate  renewing  the  policy  or  continuing  it  in  force 
is  subject  expressly  to  the  provision  “ that  the  assured  was  upon 
the  date  of  the  certificate  in  sound  condition  mentally  and  physic- 
ally except  as  stated  in  the  policy,”  and  there  were  no  exceptions. 

As  the  assured  has  been  found  to  have  been  physically  unsound 
both  when  the  policy  of  1909  and  its  continuance  in  1921  were 
effected,  there  seems  to  be  no  escape  from  the  conclusion  of  Mr. 
Justice  Rose.  Unless  the  Ontario  Insurance  Act  can  be  successfully 
invoked,  that  policy  of  1909  was  never  validly  in  force. 

Where  an  original  policy  was  void  for  non-disclosure  of  ma- 
terial facts,  it  was  held  that  • it  could  not  be  renewed,  “ for  the 
plain  and  simple  reason  that  the  misrepresentation  or  nonrepre- 
sentation of  facts  material  to  the  risk  which  prevented  the  original 
policy  from  ever  attaching  would  operate  to  preYent  the  law 
creating  out  of  the  payment  of  the  premium  a new  contract  based 
upon  the  old  one  which  in  law  did  not  exist per  Davies,  J.,  in 
Liverpool  and  London  cmd  Globe  Insurance  Co.  y.  Agricultural 
Savings  and  Loan  Co.,  33  Can.  S.C.R.  94,  114. 

The  plaintiff  relied  at  the  trial  on  sec.  156  of  the  Act  as  invali- 
dating the  warranty  and  the  proviso  in  the  certificate.  The  same 
section,  and  no  other,  is  relied  on  in  this  appeal. 

Section  156(1)  provides  that,  subject  to  sec.  193,  which  relates 
only  to  fire  insurance,  all  the  terms  of  the  contract  between  the 
insurer  and  the  assured  shall  be  set  out  in  full  on  the  face  or  back 
of  the  policy.  Unless  so  set  out,  no  term  of  the  contract,  or  condi- 
tion, stipulation,  warranty,  or  proviso,  modifying  its  effect,  shall 
be  valid  or  admissible  in  evidence  to  the  prejudice  of  the  assured. 
It  is  only  the  proposal  or  application  for  insurance  that  is  affected 
by  subsecs.  3 and  5.  The  application  of  the  plaintiff  is  not  in 
question  here.  No  term  of  whatever  application  was  made  origin- 
ally or  when  a proposal  was  made  for  the  policy  of  1909  is,  as  such, 
sought  to  be  set  up  against  the  plaintiff.  It  is  the  fact  that  state- 
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ments  appearing  in  the  proposal  or  application  made  in  1909  are 
included  in  the  schedule  of  warranties  set  out  on  the  back  of  the 
policy;  but,  as  so  set  out,  they  form  part  of  the  policy  itself,  and 
are  not  within  the  mischief  legislated  against  in  sec.  156(1). 

Observations  of  Clute,  J.,  and  Kelly,  J.,  in  Morran  v.  Railway 
Passengers  Assurance  Co.  of  London,  England,  43  O.L.R.  561,  at 
pp.  577  and  590  respectively,  are  relied  on  for  the  proposition  that 
the  last  document  or  any  document  renewing  or  continuing  the 
policy  did  not  constitute  a new  contract.  The  remarks  referred  to 
do  not  seem  to  me  to  have  been  necessary  to  the  decision  arrived  at. 
However  that  may  be,  the  Morran  case  is  clearly  distinguishable 
from  this.  There  the  policy,  by  an  express  provision,  was  renew- 
able from  year  to  year.  Here  no  power  or  right  to  renew  or  con- 
tinue was  given  to  the  assured  by  his  policy.  The  receipt  of  the  25th 
September,  1921,  constituted  a new  contract,  requiring  the  con- 
sensus ad  idem  of  the  assurer  and  assured,  and  was  absolutely 
independent  of  any  right  of  renewal  which  either  party  had.  The 
physical  soundness  of  the  assured  was  the  basic  foundation  of  the 
continuance  of  the  policy.  His  unsoundness,  from  arterio-sclerosis, 
if  not  also  from  diabetes,  would,  upon  the  evidence,  naturally 
aggravate  the  consequences  of  an  accident,  and  was  obviously 
material  to  the  risk.  That  condition  having  been  found  to  exist 
at  the  time  the  last  new  contract  was  made,  the  plaintiff  could 
not,  in  my  opinion,  rely  on  the  policy  as  so  renewed  or  continued, 
even  if  the  policy  had  been  valid  from  the  beginning. 

It  is  strongly  urged  that  the  letter  of  the  26th  July,  1922,  from 
the  defendants’  manager  at  Buffalo  to  their  agent  at  St.  Cathar- 
ines, warning  him  not  to  extend  the  policy,  but  to  allow  it  to  lapse 
on  the  25th  September,  1922,  constituted  a waiver  of  any  right 
the  defendants  had  to  contest  the  plaintiff’s  claim. 

The  letter  was  written,  at  a time  when  the  plaintiff’s  claim  for 
indemnity  for  loss  of  his  leg  was  pending.  It  has  not  been  shewn 
to  have  been  written  with  full  knowledge  of  the  plaintiff’s  con- 
dition, and  it  was  not  communicated  to  the  plaintiff.  In  no  way 
does  it  preclude  the  defendants  from  relying  on  the  misrepresenta- 
tion inducing  the  policy,  and  on  the  diseased  condition  of  the 
plaintiff  when  the  policy  was  last  renewed  or  continued : Welford 
on  Accident  Insurance,  p.  116. 

The  appeal  fails  on  all  grounds  and  should  be  dismissed  with 
costs. 


Middleton,  J.A. : — I shall  only  add  to  what  has  been  said  by 
my  Lord  because  I desire  to  deal  in  greater  detail  with  what 
appeared  to  be  the  main  point  of  Mr.  Battle’s  excellent  argument. 
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As  I understood  Mr.  Battle,  he  rested  his  case  entirely  upon  the 
provisions  of  sec.  156,  and  admitted  that,  if  his  client's  right  de- 
pended upon  the  contract  alone,  he  could  not  succeed.  The  statute, 
he  contended,  so  affected  the  contract  as  to  invalidate  the  provisions 
upon  which  the  defendants  rely. 

He  argued  that  the  renewal  of  an  expired  policy  is  not  a new 
contract  but  a continuation  of  the  old,  and  that  the  effect  of  sub- 
secs. 1 and  2 of  sec.  156  is  to  prevent  the  introduction  of  any  new 
terms  by  the  renewal  receipt.  The  “ contract  of  insurance  ” is 
the  original  policy,  and  all  the  terms  and  conditions  must  be  found 
in  it.  The  effect  of  subsec.  2 is  to  continue  it  as  the  contract, 
“ whether  the  contract  does  or  does  not  provide  for  its  renewal,” 
when  in  fact  “ it  is  renewed  by  a renewal  receipt.” 

The  so-called  “ renewal  receipt  ” here  is  much  more  than  a 
mere  receipt.  It  is  not  thus  named.  It  is  called  “ certificate 
continuing  in  force  policy  No.  2294817,”  and  by  its  terms  provides 
that  the  company,  in  consideration  of  the  premium  paid,  “ does 
hereby  continue  in  force  the  said  policy  ” from,  etc.,  etc.,  “ provided 
that  the  assured  upon  the  date  first  mentioned  above  is  in  sound 
condition  mentally  and  physically  except  as  stated  in  the  said 
policy.” 

The  policy  is  for  a definite  term,  one  year,  and  contains  no 
provision  contemplating  repewal.  Any  continuation  of  the  rela- 
tions of  insurer  and  insured  must  depend  upon  a new  contract, 
and  such  new  contract  may  be  upon  any  terms  the  parties  may 
mutually  arrive  at.  I find  nothing  in  the  statute  which  prevents 
this  new  contract  being  made  by  a document  referring  to  and  em- 
bodying the  provisions  of  the  former  policy.  The  two  documents, 
read  together,  would  then  constitute  the  contract  of  insurance,  and 
the  provisions  of  the  statute  would  be  satisfied  if  the  whole  contract 
be  found  within  the  four  corners  of  these  documents.  The  mischief 
which  the  statute  aimed  at  was  a practice  of  some  companies  of 
issuing  policies  which  did  not  shew  upon  their  face  all  the  terms  of 
the  actual  contract,  but  were  “ short  forms,”  governed  by  regula- 
tions and  by-laws  which  were  not  furnished  to  the  insured.  In 
other  cases  policies  were  issued  based  upon  applications  and  otheT 
documents  not  embodied  in  the  policy,  remaining  in  the  possession 
of  the  company  and  not  readily  accessible  to  the  insured.  There 
is  nothing  to  prevent  the  contract  of  insurance  being  evidenced  by 
two  documents,  together  stating  the  contract  of  insurance.  When 
these  disclose  the  whole  bargain,  the  statute  is,  in  my  opinion, 
complied  with. 

If  I should  not  be  right  in  this,  the  contract  made  at  the  time 
of  the  renewal,  and  evidenced  by  the  certificate  referred  to,  alone 
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can  be  looked  at.  This  contains  the  provision  relied  upon  by  the 
company  so  far  as  this  branch  of  the  case  is  concerned.  That  which 
would  fall  to  be  rejected  would  be  the  provisions  of  the  original 
policy. 

The  second  branch  of  the  argument  is  based  upon  the  pro- 
visions of  subsec.  5,  as  amended  in  1915  by  the  addition  of  the 
words  “ and  is  expressed  to  be  ” before  the  word  " limited.”  The 
effect  of  this  amendment  has  been  misunderstood,  and  in  more 
than  one  casejhe  section  is  referred  to  as  though  it  required  the 
statement  in  the  application  to  be  expressed  to  be  material  to  the 
contract.  That  is  not  so.  What  is  required  is  that  the  provision 
avoiding  the  contract  by  reason  of  any  misrepresentation  in  the 
application  should  be  expressed  to  be  limited  to  statements  that 
aTe  material  to  the  contract. 

Eliminating  words  not  material  to  • the  understanding  of  the 
section,  it  reads  “No  contract  of  insurance  shall  be  made  subject 
to  any  condition  that  it  shall  be  avoided  by  reason  of  any  statement 
inducing  the  contract  unless  such  condition  is  and  is  expressed  to 
be  limited  to  statements  material  to  the  contract.”  Further  pro- 
visions of  the  statute  are  that  no  contract  shall  be  avoided  by 
reason  of  the  inaccuracy  of  any  statement  inducing  the  contract 
unless  the  statement  is  material  to  the  contract,  the  question  of 
materiality  being  one  of  fact,  notwithstanding  any  admission  that 
may  be  made  by  the  insured.  This  section  is  concerned  alone  with 
the  effect  of  statements  made  by  the  insured  in  the  application  for 
insurance.  Such  statements  are  not  to  avoid  the  policy  unless 
they  are  material,  and  every  condition  calling  for  the  avoidance  of 
the  policy  by  reason  of  the  untruthful  statement  in  the  application 
must  be  expressed  to  be  limited  to  cases  in  which  the  misrepre- 
sentation is  in  fact  material.  Plainly  this  statutory  provision  has 
nothing  to  do  with  the  case  in  hand.  Having  arrived  at  the  con- 
clusion that  the  condition  found  in  the  agreement  for  the  continu- 
ance of  the  policy  affords  a complete  defence  to  the  plaintiff's 
claim,  for  the  insured  was  then  in  a condition  which  no  stretch 
of  imagination  could  describe  as  a sound  condition  physically, 
I refrain  from  discussing  other  defences  raised. 

Masten,  J.A. : — I agree  with  the  conclusions  reached  by  my 
Lord  and  by  my  brother  Middleton.  While  my  brother  Rose,  as 
trial  Judge,  very  properly  discusses  at  length  all  the  facts  and 
arguments  brought  before  him,  I understand  his  judgment  to  be 
founded  in  the  end  on  the  single  ground  discussed  in  the  judgment 
of  my  brother  Middleton  and  agreed  in  by  my  Lord.  I prefer  to 
leave  over  the  consideration  of  the  other  questions  discussed  by 
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the  trial  Judge  and  on  the  argument  here  until  it  becomes  necessary 
to  decide  them,  and  to  found  my  judgment  on  the  decisive  question 
above  mentioned. 

In  respect  to  it  I concur  in  the  reasons  which  have  been  given 
below  and  by  the  other  members  of  this  Court  and  have  nothing 
to  add. 

Smith,  J.A. : — I concur  in  the  result  reached  by  my  Lord  and 
the  other  members  of  the  Court.  I am  of  opinion  that  the  terms 
of  the  contract  must  be  gathered  from  the  original  policy  and  the 
renewal  receipt  combined.  The  latter  provides  that  the  original 
policy  is  to  continue  in  force  “ provided  that  the  assured  upon  the 
date  first  mentioned  above  is  in  sound  condition  mentally  and 
physically  except  as  stated  in  said  policy.”  There  are  no  excep- 
tions stated  in  the  policy.  The  assured,  as  was  clearly  established, 
was  not  in  a sound  condition  physically  at  the  date  mentioned, 
that  is,  the  date  of  the  renewal.  I am  of  opinion  that  the  proviso 
in  the  renewal  receipt  was  binding  on  the  assured  and  is  not 
affected  by  the  provisions  of  the  statute  and  amendment  relied  on 
by  the  appellant,  for  the  reasons  stated  by  my  brother  Middleton. 
I also  agree  with  what  is  stated  by  my  Lord  in  reference  to  the 
letter  of  the  26th  July,  1922. 

The  proviso  in  the  contract  affords  a complete  answer  to  the 
appellant’s  claim.  I deem  it  is  unnecessary  to  deal  with  the  other 
questions  raised. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Hydro-Electric  Power  Commission  of  Ontario  v.  County  of 

Grey. 

Highway — Hydro-Electric  Power  Commission  of  Ontario — Placing  Poles 
and  Wires  on  Highway — necessity  for  Consent  of  Municipal  Cor- 
poration— Power  Commission  Act , R.S.O.  1911h  ch.  39,  sec.  10,  sub- 
secs. 1,  2,  2a  (5  Geo.  V.  ch.  9,  sec.  5). 

The  Hydro-Electric  Power  Commission  of  Ontario  have  no  right,  either 
by  virtue  of  the  Power  Commission  Act,  1915,  5 Geo.  V.  ch.  19,  sec.  5, 
or  otherwise,  without  the  consent  of  the  municipal  corporation  con- 
trolling a highway,  to  place  poles  and  wires  upon  the  highway. 

Construction  and  explanation  of  the  provisions  substituted  by  sec.  5 
for  those  of  sec.  10,  subsecs.  1 and  2,  of  the  Power  Commission  Act, 
R.S.O.  1914,  ch.  39. 

The  intention  of  the  Legislature  to  enable  any  public  body  to  invade 
the  province  of  another  public  body  if  not  clearly  expressed  will  uot 
be  implied. 
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Appeal  by  the  plaintiffs  from  the  judgment  of  Rose,  J.,  at  the 
trial  of  the  action  on  the  28th  M&y,  1923,  in  so  far  as  the  judgment 
was  against  the  plaintiffs.  The  action  was  brought  to  recover 
$2,764.63  for  expenses  and  work  in  connection  with  the  removal  of 
poles,  wires,  etc.,  from  a highway.  By  consent  of  the  defendants, 
judgment  was  given  for  the  plaintiffs  for  $400,  without  costs,  and 
as  respects  any  further  demand  the  action  was  dismissed  with 
costs. 


February  21.  The  appeal  was  heard  by  Latcilford,  C.J., 
Middleton,  Masten,  and  Orde,  JJ.A. 

I.  B.  Lucas , K.C.,  for  the  appellants,  argued  that  the  Commis- 
sion had  the  right  under  the  Power  Commission  Act,  1915,  5 Geo. 
Y.  ch.  19,  sec.  5,  to  place  their  poles  in  the  highway.  All  the  pre- 
requisites of  the  Act  had  been  complied  with,  so  it  was  just  the 
construction  of  the  section  and  nothing  else  that  was  in  question 
here.  The  learned  trial  Judge  had  said  that  the  Commission  could 
put  the  poles  along,  but  not  in,  the  highway.  The  word  “ lands,” 
counsel  submitted,  included  highways. 

W.  S.  Middlebro / K.C.,  for  the  defendants,  respondents,  con- 
tended that  there  was  no  power  in  the  Commission  to  place  their 
poles  in  the  highway.  “ Lands  ” did  not  include  a highway,  and 
a highway  could  not  be  expropriated.  The  word  cc  thereon”  in 
subsec.  1 of  sec.  5 refers  to  lands. 


March  7.  Latchford,  C.J. : — The  only  question  arising  in  this 
appeal  is,  whether  the  Hydro-Electric  Power  Commission  of  On- 
tario had  the  right  to  place  their  poles  and  wires  on  a highway  in 
the  defendant  municipality  without  the  consent  of  the  municipal 
corporation. 

The  Commission,  being  a creature  of  the  Legislature,  has  no 
powers  except  such  as  are  conferred  by  statute,  either  expressed  or 
by  necessary  implication.  It  is  conceded  that  the  right  to  expro- 
priate a public  highway  does  not  exist  unless  granted  by  sec.  5 of 
the  Power  Commission  Act,  1915,  being  ch.  19  of  5 Geo.  V.,  which 
repealed  subsecs.  1 and  2 of  sec.  10  of  the  Power  Commission 
Act,  R.S.O.  1914,  ch.  39,  and  substituted  therefor  new  subsections. 
The  statute  of  1915,  by  sec.  3,  repealed  also  clause  ( b ) of  sec.  8 of 
R.S.O.  1914,  ch.  39. 

The  amendments  of  1915  enlarge  the  powers  previously  granted 
to  the  Commission,  by  enabling  it,  under  the  new  subsec.  1 of  sec. 
10,  to  acquire  or  expropriate,  whenever  authorised  by  the  Lieu- 
ten  ant- Governor  in  Council,  i(  such  lands  ” as  well  as  “ such 
. . . easements  in  lands  as  may  be  required  for  the  purpose  of 

constructing  . . . lines  of  wires,  poles  ...  as  the  Com- 
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mission  may  determine,  through,  over,  under,  along  or  across  any 
. . . public  highways.”  Subsection  2 merely  prescribes  the 

mode  in  which  the  powers  conferred  by  subsec.  1 may  be  exercised 
in  respect  of  such  lands  as  the  Commission  may  acquire. 

Subsection  2a  has  reference  only  to  the  factors  to  be  considered 
in  arriving  at  the  amount  proper  to  be  fixed  as  compensation  for 
lands  taken  and  for  damages  to  lands  necessarily  resulting  from 
the  exercise  of  the  power  of  expropriation. 

Eeverting  to  sec.  10(1),  it  is  plain  that  the  power  of  expropria- 
tion conferred  is  in  terms  limited  to  lands  and  easements  in  lands. 
Public  highways  are  in  a sense  “ lands,”  but  they  are  very  much 
more.  Lands  and  easements  in  lands  may,  when  reserved  for 
certain  specified  purposes,  be  entered  upon  and  taken  possession  of 
to  enable  the  Commission  to  construct  its  lines  of  poles  and  wires 
through,  under,  over,  along  or  across  public  highways,  but  no  power 
is  conferred  to  expropriate  public  highways. 

The  power  of  expropriation  is  in  any  case  such  an  interference 
with  the  right  of  property  that  it  should  not  readily  be  implied. 
Still  less  should  it  arise  by  inference  against  the  right  and  duty  of 
a municipality  to  the  ownership  of  its  highways  and  its  obligation 
to  maintain  them  in  repair,  and  against  the  interests  of  the  public 
at  large.  "Upon  careful  consideration,  I am  unable  to  find  the 
slightest  ground  for  the  implication  that  the  power  claimed  has 
been  vested  in  the  appellants. 

I therefore  think  this  appeal  should  be  dismissed  with  costs. 
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Middleton,  J.A. : — Counsel  agree  that  this  appeal  turns  en- 
tirely upon  the  true  construction  of  the  statute.  I think  that  the 
learned  trial  Judge  has  arrived  at  the  right  conclusion.  Eliminat- 
ing words  not  now  material,  the  section  gives  the  Commission  the 
right  to  purchase  or  expropriate  lands  or  easements  in  lands  for 
the  purpose  of  constructing  pole-lines  to  transmit  electricity  along 
or  across  “ any  lands  and  premises  ” or  public  highway. 

A public  highway  is  in  one  sense  “ lands,”  but  it  is  plain  that  it 
is  not  intended  to  be  included  in  that  expression  in  this  statute, 
and  Mr.  Lucas  does  not  so  argue,  but  his  contention  is  that  the 
mention  in  the  section  of  the  transmission  of  electricity  by  the 
Commission  along  public  highways  indicates  the  intention  of  the 
Legislature  that  it  should  have  this  power. 

The  Hydro-Electric  Power  Commission  is  a public  body,  rightly 
entrusted  with  wide  powers  to  be  exercised  for  the  public  good,  but 
the  municipal  corporation  is  also  a public  body,  and  I think  the 
principle  to  be  gathered  from  Shawinigan-  Hydro-Electric  Co.  v. 
Shawmigan  Water  and  Power  Co.  (1912),  45  Can.  S.C.E.  585,  is 
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that  the  intention  of  the  Legislature  to  enable  any  public  body  to 
invade  the  province  of  another  public  body  must  be  clearly 
expressed  and  will  not  be  implied. 

If  it  is  the  view  of  the  Legislature  that  the  Commission  should 
have  the  right  to  construct  pole-lines  upon  public  highways,  no 
doubt  an  amendment  to  the  statute  will  be  made.  At  present  the 
Commission  stands  in  precisely  the  same  position  as  an  ordinary 
company  authorised  to  construct  pole-lines,  and,  under  sec.  399(1?  ) 
of  the  Consolidated  Municipal  Act,  1922,  must  obtain  a by-law  of 
the  municipality  before  undertaking  any  work  on  the  highway, 
permission  being  granted  “ on  such  terms  and  conditions  as  the 
council  may  deem  expedient.”  It  is  for  the  Legislature  to  say 
whether  the  Commission  is  to  have  the  right  to  erect  pole-lines 
upon  any  street  or  road  of  its  selection  without  the  local  munici- 
pality having  any  voice  in  the  matter ; and,  further,  whether,  upon 
such  right  being  asserted  and  the  line  being  erected,  the  Commis- 
sion, representing  the  users  of  power  or  the  local  municipality, 
should  bear  the  expense  of  changes  necessary  by  reason  of  improve- 
ments in  the  highway.  The  function  of  the'  Court  ends  when  it  is 
found  that  in  the  statutes  as  they  stand  no  such  power  is  given. 

I should  add  that  I am  aided  in  arriving  at  this  conclusion  by 
the  fact  that  the  contrary  view  would  enable  the  Commission  not 
only  to  construct  a pole-line  along  *a  street  or  road,  but  also  to  take 
the  street  or  road,  making  compensation  to  the  municipality,  but 
without  any  compensation  to  the  owners  of  land  abutting  on  the 
street  or  road.  It  is  not  likely  that  the  Commission  would  do  this, 
but  the  question  is  one  of  the  powers  conferred. 

The  appeal  should  be  dismissed  with  costs. 

Master,  J.A. : — On  the  argument  before  us  it  was  agreed 
between  counsel  and  stated  to  the  Court  that  all  matters  in  contro- 
versy in  this  action  had  been  adjusted  and  settled  between  the 
parties  subject  to  the  opinion  of  the  Court  on  one  point  only, 
namely,  whether  sec.  5 of  the  Power  Commission  Act,  1915,  con- 
ferred upon  the  plaintiffs  power  to  plant  their  poles  and  string 
their  transmission-lines  along  highways  whenever  an  order  in 
council  has  been  passed  pursuant  to  the  provisions  of  subsec.  1 of 
sec.  10  of  the  Municipal  Act,  as  enacted  by  sec.  5,  and  without 
reference  to  or  agreement  with  the  municipal  corporation  con- 
trolling the  highway.  This  was  the  only  matter  discussed  in  argu- 
ment or  presented  to  the  Court  for  its  determination.  Section  5 
of  the  Power  Commission  Act  of  1915  reads  as  follows: — 

“ 5.  Subsections  1 and  2 of  section  10  of  the  Power  Commis- 
sion Act  are  repealed  .and  the  following  substituted  therefor: — 
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“ (1)  Whenever  the  Commission  has  been  authorised  by  the 
Lieutenant-Governor  in  Council  to  exercise  any  of  the  powers  set 
out  in  clause  c of  section  8 the  Commission  may  acquire  by  pur- 
chase, lease  or  otherwise,  or  without  the  consent  of  the  owners 
thereof  or  other  persons  interested  therein,  enter  upon,  take  pos- 
session of,  expropriate,  and  use  such  lands  and  such  rights  or  ease- 
ments in  lands  as  may  be  required  for  the  purpose  of  constructing, 
erecting,  maintaining  and  operating  thereon  lines  of  wires,  poles, 
conduits  or  other  conductors  or  devices,  with  all  other  plant,  appli- 
ances and  equipment  required  therefor  to  transmit,  distribute,  sup- 
ply or  furnish  electricity  at  such  voltage  as  the  Commission  may 
determine,  through,  over,  under,  along  or  across  any  lands  and 
premises,  public  highways  or  public  places,  streams,  waters,  water- 
courses,  or  any  bridge,  viaduct  or  railway. 

“(2)  The  powers  mentioned  in  subsection  1 may  be  exercised 
without  any  prerequisite  or  preliminary  action  or  proceeding  and 
without  any  other  sanction  or  authority  than  is  conferred  by  this 
Act,  and  shall  include  the  right  to  take,  acquire  or  retain  possession 
for  such  time  as  the  Commission  may  deem  proper,  and  under 
agreement  with  the  owner  or  person  interested,  or  without  his  con- 
sent, of  such  lands  or  of  such  estate,  right,  title,  privilege,  easement 
or  interest  in,  over,  upon,  or  in  respect  of  or  relating  to  any  land 
as  to  the  Commission  may  seem  desirable  or  expedient. 

“(2a)  Whenever  the  Commission  acts  or  has  acted  under  the 
authority  conferred  by  subsection  1,  compensation  shall  be  made  to 
the  owners  or  persons  interested  for  the  lands  taken  and  for  all 
damage  to  land  necessarily  resulting  from  the  exercise  of  the 
powers  granted  to  the  Commission  by  that  subsection,  and  in  fixing 
such  compensation  regard  shall  in  all  cases  be  had  to  the  value  of 
the  lands  taken  or  to  the  nature  and  extent  of  the  estate,  right, 
privilege,  easement  or  interest  which  the  Commission  decides  to 
take  and  acquire  in,  over,  upon  or  in  respect  of  the  lands,  as  the 
case  may  be,  and  the  compensation  shall  be  based  thereon.” 

Under  this  statute  the  plaintiffs  claim  authority  to  plant  their 
poles  in  and  string  their  wires  along  the  King’s  highways  of 
Ontario,  as  of  right,  without  apy  permission,  express  or  implied, 
from  any  municipal  body,  notwithstanding  the  fact  that  the  title 
' to  the  highway  is  vested  in  the  municipal  corporation  (county  or 
township  as  the  case  may  be)  and  notwithstanding  the  fact  that 
the  municipal  corporation  is  under  legal  obligation  to  maintain  the 
highway  in  repair. 

The  plaintiffs  contend  that  the  statute  in  question,  supple- 
mented by  the  order  in  council  mentioned  in  subsec.  1,  gives  them 
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absolute  power  in  the  premises  without  concurrence  of  any  one, 
and  without  any  expropriation,  actual  or  proposed. 

I am  of  opinion  that  the  statute  above  quoted  does  not  confer 
upon  the  plaintiffs  the  power  claimed  by  them.  It  has  long  been 
recognised  in  the  Courts  of  Ontario  and  England  that  the  right  of 
the  public  to  free  passage  along  the  King’s  highway  is  paramount, 
and  cannot  be  interfered  with  even  by  the  Crown  itself,  but  only 
by  Parliament  or  the  Legislature.  I refer  in  this  connection  to 
the  recent  decision  of  this  Court  in  Code  v.  Jones  and  Town -of 
Perth  (1923),  54  O.L.R.  425,  and  to  the  earlier  cases  therein  men- 
tioned. This  view  of  the  law  is  not  in  controversy  in  the  present 
appeal,  but  I mention  it  in  order  to  bring  into  bolder  relief  the 
fact  that  the  right  of  the  public  in  the  King’s  highway  has  always 
been  jealously  guarded  by  the  Courts  and  is  not  lightly  to  be  inter- 
fered writh.  There  is  no  question  but  that  the  Legislature  of 
Ontario  can  by  statute  modify  or  abolish  that  right;  but,  if  it  is 
to  be  modified  and  the  rights  of  the  public  curtailed  or  affected,  the 
will  of  the  Legislature  must  be  unequivocally  expressed. 

Turning  then  to  a consideration  of  the  section  above  quoted, 
subsec.  1 gives  to  the  Commission  power  (1)  to  acquire  and  (2) 
to  enter  upon,  take  possession  of,  expropriate  and  use,  such  lands 
and  such  rights  or  easements  in  lands  as  may  be  required  by  them 
for  transmission  of  their  electrical  current. 

The  section  plainly  indicates  that  the  powers  conferred  by  this 
subsection  are  for  the  purpose  only  of  'acquiring  by  agreement  or 
by  expropriation  in  invitum  the  lands  required.  I am  unable  to 
find  in  the  statute  any  words  adequate  to  confer  on  the  plaintiffs 
power  to  maintain  their  poles  on  the  highway,  save  and  except  in 
conjunction  with  bond  fide  action  on  their  part  to  acquire  the  right 
from  the  municipality  controlling  the  highway,  and  the  bond  fide 
intention  to  acquire  the  right,  either  by  agreement  or  by  expropria- 
tion, seems  to  me  to  be'  a prerequisite  to  the  exercise  of  the  powers 
conferred. 

But  it  is  said  that  subsec.  2 covers  this  point,  and  enables  the 
plaintiffs  to  take  possession  without  any  preliminary  permission  or 
antecedent  intention  to  acquire  suph  possession  and  without  any 
other  sanction  or  authority  than  is  conferred  by  the  statute. 

But,  in  my  view,  the  power  given  by  this  subsection  is  predicated  * 
upon  a bond  fide  intention  to  acquire  from  “ the  owner  or  person 
interested  ” a title  to  the  lands  or  easement  in  question,  and  does 
not  come  into  operation  except  as  ancillary  to  the  exercise  of  the 
powers  conferred  by  subsec.  1. 

Moreover,  the  words  of  subsec.  2 appear  to  me  to  be  inapplicable 
to  the  facts  of  this  case,  because  inapt  for  conferring  on  the  Com- 
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mission  a power  to  infringe  on  the  paramount  right  of  the  general 
public  to  a free  and  unimpeded  use  of  the  King’s  highway. 

Subsection  2a  directs  compensation  to  be  paid  to  the  owner 
or  person  interested  and  prescribes  the  basis  for  its  computation. 

It  emphasises  and  confirms  the  view  that  this  group  of . sub- 
sections relates  exclusively  to  the  acquiring  of  lands  and  easements 
from  private  persons,  for  how  can  compensation  be  made  to  all 
the  subjects  of  his  Majesty  entitled  to  the  use  of  a highway? 

It  is  true  that  the  legal  estate  in  the  highway  is  vested  in  the 
municipal  authority,  but  only  as  a trustee  for  the  public,  and  the 
“ persons  interested”  are  all  his  Majesty’s  subjects,  both  in  and 
outside  the  county  of  Grey,  whose  right  of  free  passage  is  by  this 
means  interfered  with. 

The  practical  result  will  most  clearly  appear  by  a concrete 
example.  If  the  absolute  right  asserted  by  the  plaintiffs  were  con- 
ceded to  exist,  they  might  erect,  in  the  middle  of  the  intersection 
of  King  and  Yonge  streets,  Toronto,  one  of  their  towers  such  as 
exist  through  the  country,  and  thus  practically  block  the  whole 
traffic  at  that  corner. 

In  seeking  to  ascertain  its  true  interpretation,  the  statute  here 
in  question  may  be  viwed  from  another  standpoint. 

If  the  contention  of  the  appellants  is  upheld,  the  effect  is  that 
the  Hydro-Electric  Commission  is  entitled  to  enter  on  and  use  in 
perpetuity  the  property  of  another  without  his  consent  or  agree- 
ment and  without  paying  compensation.  That  is  confiscation,  and 
in  the  particular  case  in  review  the  fact  that  the  right  infringed 
or  confiscated  is  the  right  of  the  general  public  enhances  rather 
than  diminishes  its.  objectionable  character.  The  Court  leans 
against  an  interpretation  of  the  statute  which  authorises  confisca- 
tion. (See  Maxwell,  6th  ed.,  p.  501,  and  cases  there  cited.) 

Legislation  will  not  be  construed  as  interfering  with  existing 
rights  unless  a clear  intention  to  do  so  can  be  gathered  from  the 
language  used  : Regina  v.  London  and  North  Western  Railway  Co., 
[1899]  1 Q.B.  921,  at  p.  944.  See  also  Commissioner  of  Public 
Works  ( Cape  Colony)  v.  Logan,  [1903]  A.C.  355,  at  p.  363,  fol- 
lowed in  Minister  of  Railways  and  Harbours  of  the  Union  of  South 
Africa  v.  Simmer  and  Jack  Proprietary  Mines  Ltd.,  [1918] 
A.C.  591. 

These  considerations  lead  me  to  the  conclusion  that  there  is 
not  in  the  words  of  sec.  5 any  such  clear  and  unequivocal  expression 
of  the  will  of  the  Legislature  as  to  induce  this  Court  to  hold  that 
it  was  intended  to  grant,  even  to  a great  semi-public  body  like  the 
plaintiffs,  an  autocratic  power  to  interfere  without  compensation  or 
agreement  with  what  has  always  been  held  as  a sacred  right  of  the 
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public,  namely,  the  free  and  uninterrupted  passage  of  all  his  sub- 
jects over  the  King’s  highways. 

Whether  that  shall  be  done  or  not  it  is  for  the  Legislature  to 

say,  but  until  they  express  such  an  intention  in  language  that  is 

unmistakable  I for  one  would  be  unwilling  to  infer  that  they  so 
Commission  . , ^ 

0F  intended. 

Ontario  The  appeal  should  be  dismissed  with  costs. 

County  of  The  present  appeal  was  expressly  confined  by  counsel  for  the 
Grey-  appellants  to  a determination  of  the  powers  conferred  by  sec.  5 
Hasten,  J.A.  of  the  Power  Commission  Act  of  1915,  and  my  observations  must 
be  understood  as  limited  to  a construction  of  that  section.  They 
have  no  bearing  on  the  powers  conferred  on  the  Commission  by 
other  sections  of  the  Act. 

Orde,  J.A.,  concurred. 

Appeal  dismissed  with  costs. 
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[APPELLATE  DIVISION.] 

Eaton  v.  Brant. 

Receiver — Equitable  Execution — Interest  of  Execution  Debtor  in  Land 
Conveyed  to  Housing  Commission — Ontario  Housing  Commission 
Act,  1919 , 9 Geo.  V.  ch.  51,,  secs.  12(b) , 11,(3) , 16(1)  (e)— Scope  and 
Purpose  of  Act — Execution  Act,  RiS.O.  1911,,  ch.  80,  sec.  31,. 

Before  a receiver,  by  way  of  equitable  execution  can  be  appointed,  there 
must  be  a legal  right  in  the  creditor  to  be  paid  out  of  the  particular 
asset  which  the  creditor  cannot  reach  unless  aided  by  the  exercise 
of  the  equitable  jurisdiction  of  the  Court — the  creditor  cannot  by  this 
process  reach  a kind  of  asset  not  exigible  under  legal  execution. 
Holmes  v.  Millage,  [1893]  1 Q.B'.  551,  and  Harris  v.  Beauchamp  Brothers , 
[1894]  1 Q.B.  801,  followed. 

By  the  Execution  Act,  R.S.O.  1914,  ch.  80,  sec.  34,  that  which  is  exigible 
under  a writ  of  fi.  fa.  is  land  which  may  be  conveyed  by  the  execution 
debtor  without  the  assent  of  any  other  person. 

The  execution  debtor’s  interest  in  land  conveyed  by  him  to  a Housing 
Commission  and  made  subject  to  an  agreement  between  him  and  the 
Commission,  under  the  Ontario  Housing  Act,  1919,  9 Geo.  V.  54, 
whereby  he  agreed  to  purchase  the  land  from  the  Commission,  pay- 
ing for  it  in  monthly  instalments,  and  covenanted  not  to  assign  the 
agreement  without  the  consent  in  writing  of  the  Commission,  was 
held,  not  to  be  reachable  under  a receiving  order. 

Atpeal  by  the  plaintiff  from  an  order  of  the  Judge  of  the 
County  Court  of  the  County  of  Ontario,  dated  the  28th  December, 
1923,  refusing  to  appoint  a receiver  and  to  direct  the  sale  of  the 
interest  of  the  defendant  in  certain  lands,  by  way  of  equitable 
execution. 


1©24. 
March  7. 
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March  4.  The  appeal  was  heard  by  Latchfoed,  C.J.,  Middle- 
ton,  Masten,  and  Orde,  JJ.A. 

Gideon  Grant , K.C.,  for  the  appellant,  argued  that  the  de- 
fendant was  in  the  position  of  a mortgagor,  that  he  was  the  owner 
of  the  lands,  and  that  the  conveyance  to  the  Housing  Commission 
was  only  a scheme  to  get  money  to  build  a house  on  the  land: 
Canadian  Mutual  Loan  and  Investment  Co.  v.  Nisbet  (1900),  31 
O.R.  562;  39  Cyc.  1661;  Smith  v.  Cowell  (1880),  6 Q.B.D.  75. 

T.  K.  Creighton , for  the  defendant,  respondent,  contended  that 
the  conveyance  to  the  Commission  was  not  merely  a pretext,  but  a 
real  conveyance.  The  very  object  of  the  Ontario  Housing  Act,  1919, 
was  to  make  the  consent  of  the  Commission  necessary  to  the  alien- 
ability of  this  kind  of  a home.  If  the  receivership  order  were 
granted,  the  receiver  could  take  in  execution  future  payments  for 
20  years,  which  was  unthinkable : He  Asselin  and  Cleghorn  (1903), 
6 O.L.R.  170. 


App.  Div. 

1924. 

Eaton 

v. 

Brant. 


March  7.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — On  the  23rd  May,  1922,  the  plaintiff  obtained  judgment  in 
the  County  Court  of  the  County  of  Ontario  for  $4,476.80  and  costs. 
A writ  of  ft.  fa.  was  on  that  day  issued  and  placed  in  the  hands  of 
the  sheriff  for  execution.  The  sheriff  certifies  that,  if  called  upon 
to  return  the  writ,  his  return  will  be  “ nulla  bona.” 

It  appears  that  in  1912  the  judgment  debtor  acquired  cer- 
tain lands  now  in  the  city  of  Oshawa.  On  the  25th  June,  1919, 
he  conveyed  these  lands  to  the  Housing  Commission  of  the  Munici- 
pal Corporation  of  the  Town  of  Oshawa  for  the  nominal  considera- 
tion of  $1.  On  the  10th  May,  1920,  an  agreement  was  entered 
into  between  the  Housing  Commission  and  the  judgment  debtor, 
under  the  provisions  of  the  Ontario  Housing  Act,  1919,  9 Geo.  V. 
ch.  54,  by  which  the  judgment  debtor  agreed  to  purchase  the  lands 
in  question  from  the  Commission  for  the  price  of  $3,000  with 
interest  at  5 per  cent.,  payable  in  240  monthly  instalments  of  $20 
each.  The  agreement  provides,  inter  alia , that  the  purchaser  will 
“not  assign  this  agreement  without  the  consent  in  writing  of  the 
Commission  or  of  the  director.” 

By  the  Housing  Act,  1919,  sec.  12(5),  it  is  provided  that 
the  Commission  may  lend  money  to  the  owner  of  lands  for  the 
purpose  of  erecting  a building  thereon.  The  scheme  contemplated 
by  the  Act,  as  indicated  by  sec.  14(3),  is  that  the  person  borrowing 
shall  convey  his  property  to  the  Commission  and  shall  then  become 
a purchaser  from  the  Commission  under  an  agreement  of  sale  for 
the  amount  of  the  loan,  the  form  of  the  agreement  to  evidence  his 
rights  being  subject  to  the  approval  of  the  director,  and  which  shall. 
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among  other  things,  provide  (sec.  16(1)  (e))  for  the  right  of  the 
purchaser,  before  default,  and  with  the  consent  of  the  Commission 
or  of  the  director,  to  assign  the  agreement. 

The  effect  of  this  transaction  is  to  prevent  the  interest  of  the 
debtor  in  the  land  from  being  exigible  under  a writ  of  ft.  fa.  By 
the  Execution  Act,  R.S.O.  1914,  ch.  80,  sec.  34,  that,  which  is 
exigible  under  a writ  of  ft.  fa.  is  land  which  may  be  conveyed  by 
the  execution  debtor  without  the  assent  of  any  other  person.  The 
application  made  by  the  execution  creditor  is  for  the  avowed 
purpose  .of  getting  over  the  difficulty  thus  placed  in  his  way. 

The  true  function  of  equitable  execution  is  now  so  thoroughly 
settled  as  to  permit  of  no  further  discussion.  Before  a receiver 
can  be  appointed,  there  must  be  a legal  right  in  the  creditor  to 
be  paid  out  of  the  particular  asset  which  the  creditor  cannot  reach 
without  the  aid  of  the  equitable  jurisdiction  of  the  Court.  The 
creditor  cannot  by  this  process  reach  a kind  of  asset  not  exigible 
under  legal  execution:  Holmes  v.  Millage , [1893]  1 Q.B.  551; 
Harris  v.  Beauchamp  Brothers , [1894]  1 Q.B.  801. 

Mr.  Grant,  realising  this  difficulty  in  his  way,  sought  to  bring 
his  case  within  this  law  by  suggesting  that  the  defendant  was  in 
truth  in  the  position  of  a mortgagor,  that  he  was  and  always  has 
been  the  owner  of  the  land,  and  that  the  conveyance  to  the  Housing 
Commission  was  only  a device  for  the  purpose  of  securing  the 
money  borrowed  for  the  purpose  of  building  a house  on  the  land. 
If  the  transaction  had  been  between  individuals  and  without  statu- 
tory sanction,  1 think  that  his  contention  would  be  unanswerable, 
but  the  difficulty  I fear  he  cannot  surmount  is  that  this  procedure 
has  statutory  sanction.  The  transaction  by  which  the  property  is, 
under  the  statute,  conveyed  to  the  Commission  and  sold  by  the 
Commission  to  the  borrower,  has  become,  by  virtue  of  this  statutory 
sanction,  a reality  and  not  a mere  matter  of  form.  To  hold  other- 
wise would  be  to  defeat  one  of  the  intentions  of  the  statute,  namely, 
the  rendering  of  this  home  inalienable  without  the  consent  of  the 
Commission  or  the  director.  Without  this  consent  the  defendant 
cannot  sell  this  property  until  he  has  paid  for  it  in  full,  and  he 
is  liable  to  forfeit  the  money  he  has  already  put  into  the  property 
if  he  fails  to  make  the  future  payments.  During  the  short  time 
which  this  agreement  has  been  current  the  defendant  has  paid  very 
little  on  account  of  this  purchase.  Regarded  as  payments  on  the 
sinking  fund  plan,  these  so  far  amount  to  little  more  than  the 
interest,  and  may  be  regarded  as  practically  equivalent  to  a rental. 
The  effect  of  the  receivership  order  sought  would  be  to  enable  the 
receiver  to  have  all  the  benefit  of  the  future  payments  to  be  made 
under  the  agreement,  extending  over  the  whole  period  of  20  years, 
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so  to  take  in  execution  not  only  that  which  the  defendant  now 
has  but  the  fruits  of  his  future  earnings  and  future  payments, 
something  quite  contrary  to  the  policy  of  the  law  in  general  and 
the  underlying  principles  of  the  Act  in  question. 

I think  the  learned  Judge  clearly  arrived  at  the  right  conclu- 
sion, and  this  appeal  should  be  dismissed  with  costs. 


Appeal  dismissed  with  costs. 


[LENNOX,  J.] 

Franklin  v.  Evans. 

Restaurant-keeper — Refusal  to  Serve  Negro — Action  for  Damages — Dis- 
missal— Costs. 

The  keeper  of  a restaurant  or  eating-house  is  not  bound  to  supply  food 
to  every  person  who  demands  it. 

An  action  brought  by  a negro  against  the  keeper  of  a restaurant  for 
refusal,  on  the  ground  of  colour,  to  provide  the  plaintiff  as  a pay- 
ing customer  with  food  upon  his  (the  defendant’s)  premises,  was 
dismissed,  but  without  costs  because  of  the  unnecessarily  offensive 
attitude  of  the  defendant. 

Review  of  the  authorities. 

Action  to  recover  damages  for  the  insult  and  injury  caused 
to  the  plaintiff  by  the  refusal  of  the  defendant,  a restaurant-keeper 
in  the  city  of  London,  to  serve  the  plaintiff,  a negro,  with  luncheon 
in  the  defendant's  restaurant. 


The  action  was  tried  by  Lennox,  J.,  without  a jury,  at  London. 

U.  A . Buchner , for  the  plaintiff. 

H.  R.  Cluff , for  the  defendant. 

March  15.  Lennox,  J . : — The  plaintiff,  as  alleged  in  the  state- 
ment of  claim,  is  a watchmaker  in  the  city  of  Kitchener,  “ and  is 
of  the  negro  race;”  the  defendant  was,  on  the  20th  July,  1923,  a 
restaurant-keeper  in  the  city  of  London. 

The  complaint  is,  that  on  that  day  the  plaintiff  asked  to  be 
served  with  luncheon  in  the  defendants  restaurant,  and  was  re- 
fused by  the  maid  in  charge  of  the  table  at  which  the  plaintiff 
took  a seat  on  entering — the  maid  stating  that  “ they  did  not  serve 
coloured  people.”  The  plaintiff  thereupon  retired,  and,  after  con- 
sulting with  the  police,  returned  in  order  to  ascertain  the  attitude 
of  the  defendant.  The  defendant  confirmed  the  previous  refusal 
— in  effect  repeated  it;  and  he  certainly  was  not  as  humane  or 
considerate  as  he  well  might  have  been.  If  I said  that  he  was 
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unpardonably  offensive,  the  expression  may  have  been  too  strong, 
bnt  not  much  to«  strong. 

The  plaintiff  does  not  set  up  any  actual  financial  loss.  He  is 
suing  for  the  establishment  of  what  he  believes  to  be  a right  as 
a Canadian  citizen;  and,  if  wronged,  he  is  entitled  to  at  least 
nominal  damages. 

The  plaintiff  is  undoubtedly  a thoroughly  respectable  man,  of 
good  address,  and,  I have  no  doubt,  a good  citizen,  and  I could  not 
but  be  touched  by  the  pathetic  eloquence  of  his  appeal  for  recogni- 
tion as  a human  being,  of  common  origin  with  ourselves. 

The  theoretical  consideration  of  this  matter  is  a difficult  and 
decidedly  two-sided  problem,  extremely  controversial,  and  entirely 
outside  my  sphere  in  the  administration  of  law — law  as  it  is. 

Counsel  for  the  plaintiff,  as  I would  expect,  made  an  excellent 
argument  in  support  of  the  theory  that  a restaurant-keeper  is  not 
at  liberty  to  refuse  accommodation  on  the  ground  of  colour,  if  the 
applicant  is  otherwise  eligible,  but  had  to  admit  that  he  could  find 
no  authority  directly  in  support  of  his  contention.  The  fact  that 
a counsel  so  painstaking  and  experienced  as  Mr.  Buchner  could 
find  no  decided  case  in  support  of  his  contention,  coupled  with  the 
obvious  dividing  line  between  a ease  of  this  character  and  one 
which  brings  into  question  the  duties  imposed  upon  an  inn-keeper 
or  hotel-keeper,  confirms  me  in  the  opinion  expressed  at  the  trial 
that  a restaurant-keeper  is  not  at  all  in  the  same  position  as  persons 
who,  in  consideration  of  the  grant  of  a monopoly  or  quasi-monopoly, 
take  upon  themselves  definite  obligations,  such  as  supplying  accom- 
modation of  a certain  character,  within  certain  limits,  and  subject 
to  recognised  qualifications,  to  all  who  apply. 

Licenses  are  granted  by  the  municipalities  (partly  for  the  pur- 
pose of  regulating  trade,  but  mainly  for  the  purpose  of  producing 
a revenue)  to  the  keepers  of  restaurants,  as  well  as  to  persons 
conducting  other  commercial  enterprises,  but  no  limit  is  placed 
upon  the  number  of  licenses  issued — there  may  be  a thousand 
butcher-shops  or  restaurants  or  departmental  stores  in  London, 
Ontario,  if  they  can  be  made  to  pay;  but  it  can  hardly  be  argued 
that  the  proprietor  of  a departmental  store,  for  instance,  cannot 
legally  justify  his  arbitrary  refusal  to  sell  to  a particular  applicant, 
although  ostensibly  ready  to  sell  to  all  who  may  apply.  That  the 
immediate  acceptance  of  an  offer  to  pay  the  quoted  price  may  con- 
stitute an  irrevocable  contract  in  itself  does  not  impugn  the  sound- 
ness of  the  proposition  I have  been  endeavouring  to  state.  There 
was  no  “ bargain  struck  ” in  this  instance. 

“ Inns  ” and  “ hotels”  are  defined  in  Halsbury’s  Laws  of  Eng- 
land, vol.  17,  pp.  302,  303,  304,  para.  633,  and  are  practically 
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interchangeable  terms  ; and,  usually,  the  law  imposes  upon  persons 
holding  themselves  out  as  inn-keepers  or  hotel-keepers  the  obligation 
to  “ receive  all  travellers  and  sojourners  who  are  willing  to  pay 
a price  adequate  to  the  sort  of  accommodation  provided,  and  who 
come  in  a situation  in  which  they  are  fit  to  be  received :”  Thompson 
v.  Lacy  (1820),  3 B.  & Aid.  283,  287.  The  term  “ common  inn- 
keeper ” signifies  that  the  person  so  holding  himself  out  to  the 
public  “ is  equally  bound  to  receive  and  entertain  all  persons,  and 
is  not  entitled  to  pick  and  choose  between  them  or  to  accept  certain 
persons  as  guests  and  refuse  others:”  Halsbury,  vol.  17,  p.  302; 
Browne  v.  Brcmdt , [1902]  1 K.B.  696,  per  Lord  Alverstone,  C.J., 
at  p.  698.  But  there  are  many  modifications  and  distinctions,  such 
as  “ private  hotels,”  “ residential  hotels,”  etc.,  where  the  general 
rule  has  no  application  or  a limited  application  only. 

A “ victualling  house-keeper  ” is  not  an  “ inn-keeper,”  nor  is 
a “ lodging  house-keeper:”  Holder  v.  Soulby  (1860),  8 C.B.N.S. 
254;  nor  is  a “ restaurant-keeper :”  Ultzen  v.  Nicols,  [1894] 
1 Q.B.  92. 

Orchard  v.  Bush  & Co.,  [1898]  2 Q.B.  284,  does  not  qualify 
this : the  plaintiff  there  was  not  a lodger,  it  is  true,  but  the  place 
was  an  inn,  and  the  plaintiff  was  a guest,  although  using  it  only 
as  he  might  use  an  eating-house  or  restaurant,  that  is,  obtaining 
a meal. 

Even  an  hotel-keeper  may  be  excused  on  various  grounds. 
Regina  v.  Rymer  (1877),  2 Q.B.D.  136,  is  only  one  of  many  in- 
stances. 

Sealey  v.  Tandy,  [1902]  1 K.B.  296,  is  an  instructive  case 
(Lord  Alverstone,  C.J.,  Darling  and  Channell,  JJ.),  and  by 
analogy  decidedly  pertinent.  The  head-note  is : “ The  occupier 
and  licensee  of  licensed  premises  (not  being  an  inn)  has  a right 
to  request  any  person  to  leave  whom  he  does  not  wish  to  remain 
upon  his  premises;  his  right  is  not  limited  to  the  case  of  persons 
who  are  drunken,  violent,  quarrelsome,  or  disorderly  within  the 
meaning  of  sec.  18  of  the  Licensing  Act,  1872.” 

Mr.  Buchner  referred  me  to  Egerton  v.  Earl  Broiunlow  (1853), 
4 H.L.C.  1,  at  pp.  195,  196;  Broom’s  Legal  Maxims,  pp.  151,  152, 
153 ; Broom’s  Common  Law,  9th  ed.,  pp.  674,  681.  The  Brownlow 
case — about  a will — covers  256  pages.  I have  not  time  to  read  it 
carefully.  However,  all  these  references,  I take  it,  are  in  support 
of  the  same  point,  namely,  the  discussion  of  certain  well-recognised 
legal  maxims,  such  as  Sic  utere  tuo  ut  alienum  non  Icedas ; Nihil 
quod  est  inconveniens  est  licitum;  and  Salus  reipublicce  suprema 
lex — all  of  them  epigrammatically  useful  at  times,  but  I find  myself 
quite  unable  to  apply  them  to  the  question  in  litigation  here. 
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I have  read  the  judgment  of  Lord  Mansfield  in  Sommer  sett’s 
Case  (1772),  20  St.  Tr.  2,  79,  80.  This  does  not  help  me  to  the 
conclusion  that  the  plaintiff  has  a right  of  action,  and  the  same 
may  be  said  of  Smith  v.  Gould  (1707),  2 Ld.  Raym.  1274. 

I must  dismiss  the  action,  but  the  unnecessarily  harsh,  humiliat- 
ing, and  offensive  attitude  of  the  defendant  and  his  wife  toward 
the  plaintiff  induces  me  to  dismiss  it  without  costs. 


[APPELLATE  DIVISION.] 

Canadian  Northern  Transfer  Co.  y.  Toronto  Storage  Co. 

Master  and  Servant — Hiring  of  Teams  with  Drivers  from  Cartage  Com- 
pany— Cartage  of  Goods — Shortage  in  Goods  Delivered — Receipts 
Given  by  Drivers — Responsibility  for  Shortage — Whether  Services 
Transferred  to  Hirer — Contract — Evidence — “ Control .” 

The  defendant  hired  from  the  plaintiffs  several  teams,  waggons,  and 
drivers  for  the  purpose  of  transporting  a large  quantity  of  sugar  in 
bags  from  one  place  to  another.  A representative  of  the  defendant 
directed  the  teamsters  in  the  doing  of  the  work.  The  teamsters 
gave  receipts  for  the  number  of  bags  received  by  them,  and  it 
appeared  that  the  number  of  bags  delivered  fell  short  of  the  number 
receipted  for.  The  defendant,  by  a counterclaim  in  this  action, 
sought  to  make  the  plaintiffs  responsible  for  the  shortage:  — 

Held,  that  the  teamsters  in  the  performance  of  the  work  were  under 
the  control  of  the  defendant,  and  (Ferguson,  J.A.,  dissenting)  were 
to  be  regarded  as  the  servants  of  the  defendant  for  the  time  being; 
and  so  the  plaintiffs  were  not  liable. 

Review  of  the  authorities. 

Standard  Oil  Co.  v.  Anderson  (1909),  212  U.S.  215,  221,  and  Bain  v. 

Central  Vermont  Railway  Co.,  [1921]  2 A.C.  412,  specially  referred  to. 
Per  Ferguson,  J.A. : — The  fact  that  one  man  controls  rather  than  an- 
other does  not  itself  determine  whose  servant  the  workman  is.  Each 
case  must  be  determined  on  its  own  facts  and  circumstances;  and  in 
this  case  there  was  nothing  beyond  the  fact  that  the  defendant’s 
representative  directed  the  teamsters  in  doing  their  work  to  shew 
that  the  men  had  for  the  time  changed  masters. 

An  appeal  by  the  defendant  from  the  judgment  of  Morson, 
Jun.  Co.  C.J.,  in  an  action  in  the  First  Division  Court  of  the 
County  of  York. 

The  action  was  brought  to  recover  $131.25  for  hire  of  teams. 
L.  C.  Parks,  who  was  the  real  defendant,  carried  on  business  in 
the  name  of  “ The  Toronto  Storage  Company.”  He  counter- 
claimed for  the  price  of  certain  bags  of  sugar,  which,  as  lie  alleged, 
the  plaintiffs’  teamsters  failed  to  deliver. 

In  the  Division  Court  judgment  was  given  for  the  plaintiffs 
for  the  amount  claimed,  and  the  counterclaim  was  dismissed.  The 
appeal  was  as  to  the  counterclaim  only. 
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February  4 and  5.  The  appeal  was  heard  by  Latchford,  C.J., 
Masten,  Ferguson,  and  Orde,  JJ.A. 

James  R.  Roaf,  for  the  appellant,  argued  that  the  drivers  in 
receipting  for  and  delivering  the  sugar  did  so  as  the  servants  of 
the  plaintiffs,  who  should  therefore  be  charged  with  the  bags 
which  these  drivers  failed  to  deliver,  and  the  appellant’s  counter- 
claim should  be  allowed.  The  control  of  a workman  is  only  one 
element  in  determining  whose  servant  the  workman  is.  In  this 
case  the  plaintiffs  had  the  right  to  substitute  one  or  more  drivers 
whom  the  appellant  would  be  bound  to  accept.  The  appellant,  on 
the  other  hand,  had  no  power  to  dismiss  any  driver.  He  referred 
to  Performing  Right  Society  Ltd.  v.  Mitchell  and  Boolcer  ( Palais 
~de  Danse ) Ltd.  (1924),  40  Times  L.R,  308;  Waldock  v.  Win- 
field, [1901]  2 S.B.  596. 

R.  B.  Henderson , K.C.,  for  the  plaintiffs,  respondents,  sup- 
ported the  judgment  appealed  from,  contending  that  the  drivers 
in  doing  the  work  under  review  were  the  servants  of  the  appellant, 
and  so  the  respondents  could  not  be  held  responsible  for  their 
negligence.  Control  is  the  determining  factor  in  judging  whose 
servant  the  workman  is,  and  here  there  was  no  doubt  the  workmen 
were  under  the  control  of  the  appellant : Donovan  v.  Lamg 
Wharton  and  Down  Construction  Syndicate  Ltd.,  [1893]  1 Q.B. 
629,  approved  in  Bain  v.  Central  Vermont  Railway  Co.,  [1921] 
2 A.C.  412;  Moore  v.  Palmer  (1886),  2 Times  L.R.  781. 


March  21.  Latchford,  C.J. : — This  is  an  appeal  from  a judg- 
ment of  his  Honour  Judge  Morson  allowing  the  plaintiffs’  claim 
with  costs  and  dismissing  the  defendant’s  counterclaim  with  costs. 

The  appeal  is  only  on  the  counterclaim,  which  was  dismissed  on 
the  ground  that  the  drivers  supplied,  with  teams,  by  the  plaintiffs 
to  the  defendant  were,  while  engaged  in  transporting  sugar  flom  a 
ship  at  the  Cherry  street  wharf  to  the  defendant’s  warehouse,  the 
servants  of  the  defendant  and  under  his  direction  and  control. 

The  defendant,  having  contracted  to  move  and  store  the  cargo 
of  sugar — about  14,000  bags — hired  a number  of  teams  with 
drivers  from  the  plaintiffs,  under  an  arrangement  by  which  the 
plaintiffs  were  to  be  paid  $1.25  an  hour  for  each  team.  The  drivers, 
all  men  in  the  service  for  years  of  the  plaintiffs,  or  other  carters, 
were  to  report  and  did  report  at  the  Cherry  street  wharf  to  George 
Parks,  the  son  and  representative  of  Mr.  L.  C.  Parks,  who  carries 
on  business  in  the  name  of  the  defendant  company.  George  Parks 
was  there — to.  use  his  own  words — “ supervising  and  handling  and 
despatching  the  teams  from  the  boat.”  He  was,  he  says,  the  only 
man  who  had  the  right  to  do  that,  and  he  admits  that  the  men 
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App.  Div.  were  under  his  control  while  they  were  at  this  work.  The  tearn- 
19^4  sters  gave  evidence  to  the  same  effect.  They  were  “ rushed,”  they 

said,  in  loading  and  getting  clear  from  the  wharf  before  they  had 

Northern  an  opportunity  of  counting  their  loads.  One  of  them,  Curtis,  said 
Transfer  that  had  any  driver  objected  to  being  hurried  his  team  would  have 
Vm'  been  dismissed.  This  was  undoubtedly  within  Parks’s  powers. 
^torag^Co  111611  were^  in  what  they  were  doing  at  the  time,  entirely 

‘ subject  to  his  authoritative  control,  and  not  in  any  way  under  the 

™<>rd,  direction  or  control  of  the  plaintiffs. 

A receipt  for  each  load  was  given  by  the  driver  on  the  wharf 
to  a “ checker  ” for  the  sugar  company,  before,  in  many  cases,  the 
driver  had  himself  counted  the  bags  on  his  truck  or  waggon.  When 
just  clear  of  the  wharf  and  the  other  teams,  some  of  the  drivers 
did  count  their  loads.  One  of  them,  Luscom,  found  a difference 
of  four  between  the  number  of  bags  for  which  he  had  given  a 
receipt  a few  minutes  before  and  the  number  actually  forming  his 
load.  He  reported  the  shortage  on  arriving  at  the  warehouse,  and 
again  to  the  defendant’s  foreman  on  the  wharf,  who  said  no  more 
than  to  tell  him  to  back  in' and  get  his  load  on.  If  Luscom’s  evi- 
dence is  credited,  there  was  manifest  error  on  the  part  of  the 
checker  of  that  load.  On  another  occasion  the  same  driver  found 
that  he  was  one  bag  short,  and  again  reported  the  shortage. 

Mr.  L.  C.  Parks  says  that  there  was  a total  difference  of 
twenty-two  bags  between  the  number  receipted  for  and  the  number 
delivered  at  the  warehouse.  The  fact  that  such  a difference  exists 
is  the  only  evidence  that  any  sugar  whatever  disappeared  between 
the  wharf  and  the  warehouse.  “We  had  to  pay,”  said  Mr.  Roaf 
at  the  trial,  “on  account  of  these  men  (the  drivers)  giving  re- 
ceipts.” Every  driver  employed  was  called  as  a witness  and  testi- 
fied that  he  delivered  at  the  warehouse  every  bag  he  actually 
received  at  the  wharf.  Luscom’s  evidence  is  uncontradicted  that 
there  was  an  error  of  four  bags  in  his  case,  and  there  may  have  been 
errors  on  the  part  of  the  checkers  in  the  other  cases. 

Are  the  plaintiffs  to  be  held  responsible  because,  men  in  their 
general  employ,  while  rendering  special  services  to  the  defendant, 
signed,  at  the  defendant’s  instance,  for  more  sugar  than  upon  the 
evidence  they  actually  received? 

When  it  is  borne  in  mind  that  the  contract  between  the  parties 
was  simply  one  of  hiring  and  service,  containing  no  term  that  the 
drivers  were  to  give  such  receipts,  and  that  the  receipts  were 
signed  at  the  instance  of  the  representative  of  the  defendant,  while 
the  men  were  under  his'  exclusive  control,  the  question  has,  I think, 
only  to  be  stated  to  elicit  a negative  answer. 

The  plaintiffs’  manager  had  supplied  the  defendant  with  drivers 
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whose  satisfactory  conduct  during  long  terms  of  service  had  led 
him  reasonably  to  believe  to  be  capable  and  honest.  That  is  all 
that  the  contract  required  him  to  do  so  far  as  it  impliedly  concerned 
the  drivers.  The  plaintiffs  were  not  insurers,  and,  as  in  Cheshire 
v.  Bailey , [1905]  1 K.B.  237,  were  bound  to  bring  no  more  than 
reasonable  care  to  the  execution  of  their  duty.  That  case  is 
authority  for  the  proposition  that,  if  the  drivers  had  stolen  the 
sugar  or  colluded  with  thieves  who  did  steal  it,  their  offence  would 
be  clearly  outside  the  scope  of  their  employment,  and  the  plaintiffs 
could  not  be  held  responsible  unless  it  could  be  shewn  that  the 
happening  of  the  crime  was  due  to  their  negligence. 

In  the  earlier  case  of  W aldock  v.  Winfield , [1901]  2 K.B.  596, 
a master  was  held  liable  for  the  tortious  act  of  his  servant  to  a 
third  party  who  was  injured  while  the  servant  was  delivering  goods 
pursuant  to  a contract  made  between  his  master  and  a certain 
company ; but  in  that  case  there  was  no  evidence  that  any  one  rep- 
resenting the  company  exercised  any  control  over  the  driver. 

Many  cases  arising  out  of  tort  embody  a principle  that  is  not 
without  application  here.  Bam  y.  Central  Vermont  Railway  Co ., 
[1921]  2 A.C.  412,  is  a recent  example.  Lord  Dunedin,  delivering 
the  judgment  of  the  Judicial  Committee,  expressed  his  approval 
of  the  statement  of  the  law  made  in  one  of  the  Courts  below  by 
Cross,  J.,  who  said : — 

“ It  is  well  established  that  the  master,  in  whose  general  service 
a man  is,  is  not  responsible  for  the  tortious  act  of  the  man  if  the 
control  of  the  master  has  been,  for  the  time  being,  displaced  by 
the  power  of  control  of  another  master  into  whose  temporary 
service  the  man  has  passed  by  being  lent  (even  gratuitously)  or 
sub-contracted”  ([1921]  A.C.  at  pp.  414,  415). 

Lord  Dunedin  in  the  same  case  (p.  416)  stated  that  their  Lord- 
ships  were  of  the  opinion  that  the  law  was  accurately  laid  down 
by  Bowen,  L.J.,  in  Donovan  v.  Laing  Wharton  and  Down  Co-ru- 
struction  Syndicate  Ltd.,  [1893]  1 Q.B.  629,  633,  634,  where  he 
said : — ■ 

“We  have  only  to  consider  in  whose  employment  the  man  was 
when  the  acts  complained  of  were  done,  in  this  sense,  that  by  the 
employer  is  meant  the  person  who  has  a right  at  the  moment  to 
control  the  doing  of  the  act.” 

In  an  earlier  case,  McCartan  v.  Belfast  Harbour  Commissioners, 
[1911]  2 I.R.  143,  the  same  learned  Lord  had  said  (p.  152)  that 
he  preferred  the  somewhat  different  expression  ofi  Lord  Justice 
Bowen  in  Moore  v.  Palmer,  2 Times  L.R.  781 : — 

“ The  great  test  was  this,  whether  the  servant  was  transferred 
or  only  the  use  and  benefit  of  his  work.” 
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What  I regard  as  an  admirable  statement  of  the  law  appears 
in  the  judgment  of  Mr.  Justice  Moody,  in  delivering  the  opinion 
of  the  Supreme  Court  of  the  United  States  in  Standard  Oil  Co.  v. 
Anderson  (1909),  212  U.S.  215.  He  says  (p.  221)  : — 

“ It  sometimes  happens-  that  one  wishes  a certain  work  to  be 
done  for  his  benefit  and  neither  has  persons  in  his  employ  who  can 
do  it  nor  is  willing  to  take  such  persons  into  his  general  service. 
He  may  thus  enter  into  an  agreement  with  another.  If  that  other 
furnishes  him  with  men  to  do  the  work  and  places  them  under 
his  exclusive  control  in  the  performance  of  it,  those  men  become 
pro  hac  vice  the  servants  of  him  to  whom  they  are  furnished.  But, 
on  the  other  hand,  one  may  prefer  to  enter  into  an  agreement  with 
another  that  that  other,  for  a consideration,  shall  himself  perform 
the  work  through  workmen  of  his  own  selection,  retaining  the 
direction  and  control  of  them.  In  the  first  case,  he  to  whom  the 
workmen  are  furnished  is  responsible  for  the  negligence  in  the 
conduct  of  the  work,  because  the  work  is  his  work  and  they  are  for 
the  time  his  workmen.  In  the  second  case,  he  who  agrees  to  fur- 
nish the  completed  work  through  servants  over  whom  he  retains 
control  is  responsible  for  their  negligence  in  the  conduct  of  it, 
because,  though  it  is  done  for  the  ultimate  benefit  of  the  other, 
it  is  still  in  its  doing  his  own  work.  To  determine  whether  a given 
case  falls  within  the  one  class  or  the  other  we  must  inquire  whose 
is  the  work  being  performed,  a question  which  is  usually  answered 
by  ascertaining  who  has  the  power  to  control  and  direct  the  ser- 
vants in  the  performance  of  the  work.” 

Applying  such  principles  to  the  facts  of  this  case,  it  is  plain  that 
the  judgment  appealed  from  is  right. 

The  appeal  therefore  fails  and  is  dismissed  with  costs. 

Masten  -and  Orde,  JJ.A.,  agreed  with  the  Chief  Justice. 

Ferguson,  J.A,  (after  stating  the  facts)  : — The  learned  trial 
Judge  awarded  the  plaintiffs  judgment,  but  dismissed  the  counter- 
claim, being  of  opinion  that,  in  receipting  for  the  bags,  transport- 
ing the  sugar  from  the  wharf  to  the  warehouse,  and  delivering  it 
at  the  defendant's  warehouse,  the  drivers  were  the  servants  of  the 
defendant  warehouseman,  rather  than  the  servants  of  the  cartage 
agents,  the  plaintiffs. 

In  his  reasons  for  judgment,  the  learned  Judge  cited  and  relied 
upon  several  authorities  dealing  with  control  as  an  element  to  be 
considered  in  determining  whose  servant  a man  is,  and  he  appears 
to  have  been  of  the  opinion  that,  as  these  drivers  were  directed  by 
Parks  as  to  what  they  should  do,  they  were,  within  the  meaning  of 
these  cases,  under  the  control  of  the  defendant,  and,  being  in  the 
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control  of  the  defendant,  were  necessarily  his  servants  rather  than 
the  servants  of  the  plaintiffs. 

I have  Tead  and  considered  the  cases  relied  upon  by  the  learned 
trial  Judge  and  the  reasons  of  my  Lord  the  Chief  Justice,  also 
the  reasons  for  judgment  of  Mr.  Justice  McCardie  in  the  recent 
case  of  Performing  Right  Society  Ltd.  v.  Mitchell  and  Booker 
( Palais  de  Danse ) Ltd.,  40  Times  L.R.  308,  in  which  case  (at  p. 
311)  Mr.  Justice  McCardie  has  collected  and  digested  the 
authorities  and  pointed  out  the  principles  and  considerations 
that  should  guide  the  Court  in  interpreting  or  construing  a 
contract  to  determine  whether  under  that  contract  a man  doing 
the  work  of  another  is  doing  the  work  as  that  other’s  servant 
or  as  an  independent  contractor,  or  as  servant  of  the  inde- 
pendent contractor,  and  am  clear  that  the  authorities  do  not 
enunciate  any  positive  test  or  formula  by  which  the  relation- 
ship of  master  and  servant  may  be  positively  determined,  but  on 
the  contrary  make  it  clear  that  each  case  must  be  determined  on 
its  own  facts  and  circumstances,  and  that  the  meaning  and  effect 
of  each  contract  must  depend  on  its  wording,  read  in  the  light  of 
the  relevant  circumstances,  also  that  the  right  to  control  a work- 
man, the  right  to  dismiss  a workman,  the  duty  to  pay  a workman, 
are  only  elements  or  factors  which  the  Court  should  keep  in  mind 
as  guides  to  the  proper  interpretation  of  the  wording  of  the  con- 
tract and  the  meaning  of  the  parties,  and  that  the  fact  that  one 
man  controls  rather  than  another  does  not  of  itself  determine 
whose  servant  the  workman  is. 

For  these  reasons  I am  of  opinion  that  the  answer  to  the  ques- 
tion, “ Whose  servants  were  the  drivers  in  receiving  their  loads, 
receipting  therefor,  transporting  the  sugar  and  delivering  the 
same  to  the  defendant’s  warehouse?”  is  to  be  answered  by  inter- 
preting the  contract  in  the  light  of  the  relevant  circumstances, 
rather  than  by  reference  to  the  fact  that  Parks  directed  the  men 
as  to  what  they  should  do. 

In  this  case  there  can  be  no  doubt  as  to  who  was  paymaster  of 
the  men,  nor  that  each  driver  controlled  his  team  and  waggon, 
or  that  the  plaintiffs  were  to  he  paid  for  the  work  the  men, 
the  teams,  and  the  waggons  did,  or  that  the  plaintiffs  might  at  any 
moment  substitute  a man  for  any  man  on  the  work,  or  a team  for 
any  team  on  the  work,  or  a waggon  for  any  waggon  on  the  work, 
and  I do  not  think  that  it  can  be  successfully  argued  that  the 
defendant  had  any  of  these  rights.  To  my  way  of  thinking,  the 
defendant  was  bound  to  accept  such  man,  teams,  and  waggons  as 
the  plaintiffs  sent  him,  and  could  not,  against  the  plaintiffs’  wish, 
put  a man,  waggon,  or  team  off  the  work  without  terminating  the 
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whole  contract  and  being  subject  to  an  action  for  damages  if  such 
termination  was  without  just  cause. 

For  these  reasons,  I am  of  opinion  that,  under  the  contract 
deposed  to,  the  drivers  therein  mentioned  did  not,  any  more  than 
the  teams  therein  mentioned,  change  masters,  but  that  the  drivers 
at  all  times  remained  with  their  teams  and  waggons  in  the  service 
and  employment  of  the  plaintiffs,  and  consequently  that  the  drivers 
in  receiving  on  the  waggons  the  sugar  and  receipting  therefor,  and 
delivering  the  same,  did  so  as  servants  of  the  plaintiff  company, 
who  have  sued  the  defendant  for  the  price  of  these  services. 

I would  allow  the  appeal. 

Appeal  dismissed  (Ferguson,  J.A.,  dissenting). 


[APPELLATE  DIVISION.] 

Stinson  v.  Mackendrick. 

Mechanics'  Liens  — Failure  to  Register  Claim  of  Lien  in  Due  Time — 
Vendor's  Lien  for  Unpaid  Purchase-money — Mortgage  for  Advances 
Made  for  Purpose  of  Building — Increased  Selling  Value — Acquisi- 
tion of  Benefit  of,  by  Mortgagee — Meaning  of •“ Mortgage"  in  Me- 
chanics and  Wage-Earners  Lien  Act — Priorities. 

In  a mechanic’s  lien  proceeding,  it  appeared  that  V.  had  sold  to  M.  the 
land  upon  which  the  lien  was  claimed,  and  had  received  only  a small 
part  of  the  purchase-money.  M.  undertook  to  erect  a house  upon  the 
land,  and  the  plaintiff  supplied  lumber  therefor  during  the  last 
quarter  of  1922,  but  did  not  register  his  claim  of  lien  until  the  3rd 
March,  1923.  In  the  meantime  M.  had  borrowed  money  from  N.  to 
assist  in  building,  and  had  mortgaged  the  land  to  N.  by  an  instru- 
ment registered  on  the  5th  January,  1923,  without  notice  to  N.  of 
the  plaintiffs  lien.  The  material  supplied  by  the  plaintiff  had  in- 
creased the  selling  value  to  the  full  price  of  the  material  supplied:  — 

Held,  that  V.’s  vendor’s  lien  was  in  precisely  the  same  position  as  a 
prior  mortgage;  and  that  N.’s  mortgage  was  a “mortgage”  within 
the  meaning  of  the  Mechanics  and  Wage-Earners  Lien  Act,  notwith- 
standing that  M.  had  not  acquired  the  legal  estate  or  the  equity  of 
redemption,  and  was  a “ subsequent  mortgage.” 

The  lienholder  by  virtue  of  his  lien  becomes  a purchaser  pro  tanto  of 
the  property.  If  he  fails  to  register  his  lien,  he  leaves  the  property 
in  such  a position  that  the  owner  may  deal  with  it  and  with  the 
improvements  the  lienholder  has  placed  upon  it  by  parting  with  it 
to  a bond  fide  purchaser  for  value  without  notice,  who,  upon  the 
registration  of  his  deed  or  mortgage,  acquires  statutory  priority. 

Thus,  when  N.  became  the  mortgagee  of  the  entire  land  and  building  by 
reason  of  the  ability  of  M.  to  convey  and  defeat  the  plaintiff’s  claim 
owing  to  its  non-registration,  he  acquired  the  interest  of  the  plain- 
tiff, and  the  priorities  stood  thus:  (1)  the  increased  selling  value  of 
the  land,  which  passed  to  N.;  (2)  V.’s  lien  for  unpaid  purchase- 
money;  (3)  the  balance  due  to  N.  upon  his  mortgage;  (4)  the  amount 
of  the  plaintiff’s  claim — the  effect  of  the  failure  to  register  being 
merely  to  give  N.  priority  pro  tanto  over  the  lienholders,  not  to  defeat 
their  claim  in  its  entirety. 
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An  appeal  by  the  defendant  Norman,  mortgagee,  from  the 
judgment  of  an  Assistant  Master  of  the  Supreme  Court  of  Ontario, 
declaring  that  the  liens  of  certain  claimants  of  liens  under  the 
Mechanics  and  Wage-Earners  Lien  Act  have  priority  over  the 
appellant’s  mortgage. 

March  4 and  5.  The  appeal  was  heard  by  Latchford,  C.J., 
Middleton,  Masten,  and  Orde,  JJ.A. 

G.  T.  Walsh,  for  the  appellant,  argued  that  his  mortgage  was 
not  a “ prior  mortgage  ” but  a subsequent  mortgage,  and  that  he 
had  acquired  priority  over  the  unregistered  liens  by  reason  of  the 
failure  of  the  lienholders  to  register:  Cook  v.  Koldoffsky  (1916), 
35  O.L.R.  555;  Warwick  v.  Sheppard  (1917),  39  O.L.R.  99. 

B.  N.  Davis , K.C.,  for  the  plaintiff  and  other  lienholders, 
respondents,  contended  that  the  Act  did  not  protect  Norman 
because  his  mortgagor  had  not  acquired  the  legal  estate  in  the  lands, 
so  that  his  security  was  not  a mortgage  within  the  meaning  of  the 
Act:  Hickey  v.  Stalker  (1923),  53  O.L.R.  414.  He  also  urged  that 
the  appellant’s  negligence  in  making  advances  gave  the  lienholders 
an  equity. 

March  21.  The  judgment  of  the  Court  was  read  by  Middle- 
ton,  J.A.  :—The  facts  material  to  the  discussion  of  the  point 
involved  are  that  one  Veal,  the  owner  of  the  land  in  question,  on 
the  23Td  October,  1922,  agreed  to  sell  it  to  McKee  for  $500;  McKee 
paid  $25  on  account  of  his  purchase,  and  still  owes  $475  and 
interest. 

McKee  undertook  to  erect  a house  upon  the  land,  and  the 
plaintiff  supplied  lumber  mainly  in  the  months  of  October,  Novem- 
ber, and  December,  1922,  some  small  items  being  supplied  as  late 
as  March,  1923.  He  did  not  register  his  lien  until  the  3rd  March, 
1923. 

In  the  meantime  McKee  borrowed  from  Norman  money  to 
assist  in  his  building,  the  mortgage  bearing  date  the  8th  December, 
1922,  and  being  registered  on  the  5th  January,  1923.  Upon  this 
mortgage  Norman  made  advances,  and  is  entitled  to  be  allowed 
sums  aggregating  $947.50,  without  any  notice  of  the  lien. 

The  learned  Assistant  Master  has  found  that  the  material  sup- 
plied by  the  plaintiff  has  increased  the  selling  value  of  the  land  to 
the  full  amount  of  the  material  supplied,  $700.60,  and  has  given 
to  the  lienholders  priority  over  both  Yeal,  for  the  balance  due  him 
on  the  purchase,  and  Norman,  the  mortgagee.  As  between  Yeal 
and  Norman,  Veal’s  lien  for  his  unpaid  purchase-price  has  been 
given  priority  over  Norman,  and  this  is  not  contested.  Veal  does 
not  contest  the  right  of  the  plaintiff  to  priority  for  the  increased 
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selling  value.  Has;  vendor’s  lien  is  in  precisely  the  same  posi- 
tion as  a prior  mortgage. 

Before  the  Assistant  Master  Norman  contended  that  his  mort- 
gage was  not  a “ prior  mortgage/’  but  a subsequent  mortgage,  and 
that  he  had  acquired  priority  over  the  unregistered  liens  by  reason 
of  the  failure  of  the  lienholders  to  register,  upon  the  principle  of 
Cook  v.  Belshaw  (1893),  23  O.L.R.  545,  Cook  v.  Koldofsky,  35 
O.L.R.  555,  Warwick  v.  Sheppwrd,  39  O.L.R.  99,  at  p.  103,  and 
many  other  cases  to  the  same  effect. 

The  learned  Assistant  Master  rejected  this  contention  upon 
the  theory  that  the  Mechanics  and  Wage-Earners  Lien  Act  would 
not  protect  Norman  because  his  mortgagor  had  not  acquired  the 
legal  estate  in  the  lands,  and  at  the  time  of  the  making  of  the 
mortgage  had  only  an  equitable  estate,  and  so  “ his  security  is  not 
a mortgage  within  the  meaning  of  the  Mechanics  and  Wage-Earn- 
ers Lien  Act,  which  must  be  held  to  mean,  in  referring  to  a mort- 
gage, a legal  mortgage  or  a mortgage  of  the  equity  of  redemption. 
If  a party  chooses  to  advance  to  parties  who  have  never  acquired  the 
legal  estate  or  the  equity  of  redemption,  it  is  done  at  the  peril 
of  claims  by  lienholders.” 

I can  find  nothing  whatever  in  the  Mechanics  and  Wage- 
Earners  Lien  Act  or  in  any  decision  to  justify  this  finding.  The 
statute  speaks  of  mortgages  in  the  popular  sense  of  charges  upon 
land  by  way  of  security,  and  no  reason  suggests  itelf  to  me  why 
any  narrow  meaning  should  be  given  to  the  word. 

According  to  the  reasoning  of  the  learned  Assistant  Master, 
if  Veal’s  claim  had  been  reduced  to  a mortgage,  he  would  have 
regarded  Norman’s  mortgage  as  a real  “ mortgage  ” within  the  Act. 

Discarding  then  the  principle  upon  which  the  Assistant  Master 
acted,  I think  the  case  is  reasonably  free  from  difficulty.  The 
principle  underlying  all  the  decisions  is  that  the  lienholder  by 
virtue  of  his  lien  has  become  a purchaser  pro  tanto  of  the  property. 
If  he  fails  to  register  his  lien,  he  leaves  the  property  in  such  a 
position  that  the  owner  may  deal  with  it  and  with  the  improve- 
ments the  lienholder  has  placed  upon  it  by  parting  with  it  to  a 
bond  fide  purchaser  for  value  without  notice,  who,  upon  the  regis- 
tration of  his  deed  or  mortgage,  acquires  statutory  priority. 

If  the  situation  here  is  looked  at,  as  it  was,  apart  from  the 
Registry  Act,  the  priorities  would  stand  thus : first,  the  lienholders 
for  the  increased  selling  value,  i.e.,  the  full  amount  of  their  liens; 
second,  Veal,  for  the  balance  due  upon  his  sale;  third,  Norman, 
for  the  amount  due  upon  his  mortgage.  But,  when  Norman 
became  the  mortgagee  of  the  entire  land  and  building  by  reason  of 
the  ability  of  McKee  to  convey  and  defeat  the  lienholders’  claims 


LV.] 


ONTARIO  LAW  REPORTS. 


361 


owing  to  their  non-registration,  he  acquired  the  interest  of  the  lien- 
holders, and  the  priorities  would  then  stand  thus:  first,  the  in- 
creased selling  value  of  the  land,  by  reason  of  the  materials  sup- 
plied, which  passed  to  the  mortgagee,  for  the  reasons  I have  indi- 
cated; second,  YeaPs  lien  for  unpaid  purchase-money;  third,  the 
balance  due  to  Norman  upon  his  mortgage;  fourth,  the  amount  of 
the  lienholders’  claims;  the  effect  of  the  failure  to  register  being 
merely  to  give  Norman  priority  pro  tanto  over  the  lienholders, 
and  not  to  defeat  their  claim  in  its  entirety.  Yeal  cannot  complain 
of  this,  as  the  failure  of  the  lienholders  to  register  gave  him  no 
priority  over  this  increased  value,  but  merely  enabled  it  to  be  trans- 
ferred to  Norman. 

In  the  result,  I think  the  appeal  should  be  allowed  and  the 
priorities  should  be  declared  as  above  set  forth,  and  Stinson  should 
pay  to  Norman  his  costs  of  this  appeal  and  the  costs  of  this  contest 
in  the  Assistant  Master’s  office.  The  other  costs  of  the  reference 
should  be  dealt  with  in  the  ordinary  way. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Hanley  v.  Hayes. 

Negligence — Collision  of  Motor  Vehicles  at  Intersection  of  City  Streets 
— Rules  of  the  Road  — Highway  Travel  Act , R.S.O.  191k , eh.  206, 
sec.  8,  subsec.  3 (7  Geo.  V.  ch.  k8,  sec.  2) — Responsibility  for  Colli- 
sion— Evidence — Excessive  Speed — Ultimate  Negligence. 

“ Wtien  a person  travelling  . . . upon  a highway  in  charge  of  a 

vehicle  . . . meets  another  vehicle  ...  at  a cross-road  or 
intersection,  the  vehicle  ...  to  the  right  hand  of  the  other 
vehicle  . . . shall  have  the  right  of  way:”  the  Highway  Travel 
Act,  R.S.O.  1914,  ch.  206,  sec.  3,  subsec.  3,  as  enacted  in  1917  by 
7 Geo.  V.  ch.  48,  sec.  2:  — 

Held,  that,  though  the  driver  on  the  right  has,  by  the  statute,  the  right 
of  way,  it  still  remains  his  duty  to  exercise  reasonable  care  to  avoid 
a collision  with  vehicles  approaching  on  his  left;  and  the  question 
arising  out  of  a collision  of  vehicles  at  an  intersection — whose  negli- 
gence caused  the  collision? — is  a question  of  fact  rather  than  of  law. 

Nevertheless,  the  fact  that  the  driver  on  the  right  is  entitled  to  the 
right  of  way  is  a material  element  in  ascertaining  who  is  to  blame — 
the  statute  applies  only  where  the  vehicles  upon  two  intersecting 
streets  approach  the  crossing  so  nearly  at  the  same  time  and  such 
rate  of  speed  that  if  both  proceed,  each  without  regard  to  the  other, 
a collision  is  reasonably  to  be  apprehended. 

If  a traveller  holding  the  servient  position  comes  to  a crossing  and  finds 
no  one  approaching  the  crossing  on  the  cross-street  within  such  a 
distance  as  to  indicate  danger  of  interference  or  collision,  he  is 
under  no  obligation  to  stop  or  to  wait,  but  may  proceed  to  use  the 
crossing  as  a matter  of  right. 

Wallace  v.  Viergutz  (1920),  52  D.L.R.  703,  Heron  v.  Coleman  (1919), 
24 — 55  o.l.r.  a 
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46  O.L.R.  154,  157,  158,  Weber  v.  Greenebaum  (1921),  113  Atl.  Repr. 
413,  and  McCasJcill  v.  Paquin  (1922),  Q.R.  60  S.C.  162,  referred  to. 
Upon  the  facts  of  this  case,  it  was  considered  by  the  Court  (reversing 
the  finding  of  the  trial  Judge)  that  the  defendant,  although  his 
vehicle  was  at  the  right  hand  of  the  plaintiff’s,  was  guilty  of  ultimate 
negligence  and  was  responsible  for  the  consequences  of  the  collision. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Mow  at,  J., 
at  the  trial,  on  the  22nd  January,  1924,  dismissing  an  action  for 
damages  for  injury  to  the  plaintiff  and  his  motor  vehicle  by  a colli- 
sion with  a motor  vehicle  owned  by  the  defendant  the  Hubbard 
Company  and  driven  by  the  defendant  Hayes  in  a public  highway. 
The  defendants  counterclaimed  for  injury  and  loss  sustained  dn  the 
collision.  The  trial  Judge  dismissed  both  action  and  counterclaim 
without  costs. 


March  7.  The  appeal  was  heard  by  Latchford,  C.  J.,  Hodgins, 
Middleton,  and  Masten,  JJ.A. 

W.  J.  Hanley,  for  the  appellant. 

Everett  Bristol , for  the  defendant  Hayes,  respondent. 

March  21.  The  judgment  of  the  Court  was  read  by  Masten, 
J.A. : — The  collision  occurred  at  the  intersection  of  Russell  Hill 
road  (which  runs  north  and  south)  and  St.  Clair  avenue  (which 
runs  east  and  west),  in  the  city  of  Toronto.  St.  Clair  avenue  is 
100  feet  in  width,  and  may  be  described  as  consisting  of  five 
divisions:  (1)  the  southerly  boulevard  and  sidewalk,  15  feet  6 

inches  in  width;  (2)  the  southerly  carriageway,  18  feet  in  width; 
(3)  the  centre  division  on  which  are  situate  two  lines  of  the  street 
railway,  33  feet  in  width;  (4)  the  northerly  carriageway,  18  feet 
in  width;  (5)  the  northerly  boulevard  and  sidewalk,  15  feet  6 
inches  in  width. 

The  evidence,  so  far  as  relevant,  may  be  summarised  as  fol- 
lows : — 

On  the  evening  of  the  22nd  March,  1922,  the  plaintiff  was  pro- 
ceeding north  on  Russell  Hill  road,  in  a McLaughlin  roadster, 
driven  by  the  witness  Diamond,  his  chauffeur.  At  the  same  time 
the  defendant  Hayes  was  driving  west  on  the  north  side  of  St. 
Clair  avenue,  in  a large  eight-cylinder  touring  car,  weighing  about 
two  tons.  It  was  the  time  of  twilight. 

On  the  south-east  corner  of  Russell  Hill  road  and  St.  Clair 
avenue,  there  is  a vacant  lot  having  a frontage  on  Russell  Hill 
road  of  from  75  to  100  feet,  and  the  view  of  a person  driving  north 
on  Russell  Hill  road  and  looking  easterly  alon^  St.  Clair  avenue 
is  unobscured.  The  evidence  of  the  plaintiff  is  that,  as  he  was 
approaching  St.  Clair  avenue,  he  and  his  chauffeur  both  looked 
east  to  the  right  hand  and  could  see  as  far  as  Warren  road,  a 
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distance  of  some  400  feet,  and  that,  looking,  they  saw  coming  west 
a Lord  car  at  Warren  road,  but  they  did  not  see  the  defendants’ 
car,  which  was  at  that  moment  behind  the  Ford;  that  at  the  time 
that  this  first  observation  was  made  the  plaintiff’s  car  was  at,  or 
somewhere  north  of,  the  south  limit  of  the  vacant  lot  above  men- 
tioned— probably  about  75  feet  south  of  St.  Clair  avenue ; that  the 
plaintiff  and  his  chauffeur  estimated  or  judged  that  they  had  ample 
time  to  cross  St.  Clair  avenue  before  the  car  which  they  observed 
would  normally  travel  400  feet,  and  arrive  at  Russell  Hill  road, 
and  accordingly  they  proceded  to  slow  down  to  a rate  of  from  6 to 
10  miles  per  hour,  and  to  enter  on  the  crossing  of  St.  Clair  avenue. 
The  evidence  of  the  plaintiff  and  defendant  agrees  that  at  a point 
about  midway  between  Warren  road  and  Russell  Hill  road  the 
defendant  Hayes  passed  the  Ford,  which,  according  to  its  own 
driver,  was  going  at  the  rate  of  20  miles  an  hour. 

The  plaintiff  says  that,  after  his  first  observation  mentioned 
above,  he  himself  did  not,  so  far  as  he  recalls,  continue  looking 
to  the  right,  but  that  he  did  look  again  when  his  motor  was  on 
St.  Clair  avenue,  and  was  just  leaving  the  railway  tracks,  and 
entering  on  the  northerly  carriageway.  His  best  judgment  is  that 
at  that  moment  the  defendants’  car  was  50  feet  away,;  but  he 
observed  that  it  was  coming  very  fast,  whereupon  he  directed  his 
chauffeur  to  accelerate  his  speed  so  as  to  get  across  <St.  Clair 
avenue. 

If  this  is  accurate,  the  defendant  Hayes  had  50  feet  to  travel, 
and  the  plaintiff  18  feet,  plus  the  length  of  his  can,  in  order  com- 
pletely to  clear  the  north  roadway.  The  defendant  swears  he  was 
travelling  near  the  southerly  kerb  of  the  north  driveway,  and  if 
so  this  would  reduce  the  distance  for  clearance  to  9 feet  plus  the 
length  of  the  plaintiff’s  car. 

In  this  situation,  I agree  that  it  seemed  more  prudent  for  the 
plaintiff  to  press  forward  rather  than  to  try  to  stop  in  the  middle 
of  the  north  roadway.  The  chauffeur,  Diamond,  swears  that  from 
the  time  he  reached  the  southerly  limit  of  the  vacant  lot  he  kept  on 
looking  to  the  right  and  left,  and  that  as  he  was  crossing  the 
southerly  railway  track  he  saw  the  defendants’  car  about  half-way 
down  the  block.  If  this  is  accurate,  the  defendants’  car  would  have 
about  200  feet  to  travel,  while  the  plaintiff  went  less  than  40.  The 
account  given  by  the  defendant  Hayes  is  that  he  passed  the  Ford 
about  the  middle  of  the  block,  and  then  lessened  his  speed  to  nor- 
mal; that,  after  passing  the  Ford,  his  attention  was  concentrated 
on  watching  the  traffic  on  his  right  coming  southerly  on  Russell 
Hill  road ; that  he  looked  only  to  the  right  to  guard  against  traffic 
to  which  he  was  obliged  to  give  right  of  way ; *nd  that  he  did  not 
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look  to  the  left,  or  see  the  plaintiffs  car,  until  he  was  within  10 
or  15  feet  of  it,  when  he  put  on  his  brakes,  and  threw  out  his  clutch, 
but  was  unable  to  avoid  a collision.  He  says  that,  when  he  first 
saw  it,  the  plaintiffs  car  was  crossing  the  railway  tracks  with  the 
dront  wheels  just  over  the  north  railway  track.  This  is  the  same 
position  in  which  the  plaintiff  says  his  car  was  when  he  saw  the 
defendants5  car  50  feet  to  the  east. 

With  regard  to  the  location  of  the  plaintiffs  car  when  it  was 
struck  there  is  a difference  in  the  evidence.  The  plaintiff  says  that 
his  car  was  struck  by  the  defendants5  just  about  the  rear  wheel. 
This  is  not  denied.  The  plaintiff  does  not  say  where  his  car  was 
at  the  moment  wrhen  it  was  struck.  The  chauffeur’s  evidence  is  as 
follows : — 

“Q.  Now,  when  the  defendants5  car  hit  your  car  how  far 
across  the  north  roadway  was  the  plaintiffs  car,  what  was  its 
position  on  the  north  roadway  ? A.  After  the  accident  ? 

“Q.  At  the  time  the  accident  happened  where  was  the 
doctor’s  car?  A.  Over  off  the  centre  of  the  roadway,  sir, 
past  the  centre  of  the  north  roadway,  it  was  on  its  way  up 
Russell  Hill  road. 

“Q.  Where  were  the  front  wheels  of  the  doctor’s  car? 
A.  Past  the  kerb-line. 

“Q.  On  the  north  side  of  the  north  drive?  A.  Yes,  sir.” 
On  this  point  Winters,  the  driver  of  the  Ford,  testified  as  fol- 
lows : — 

“Q.  When  this  other  car  ran  into  Hr.  Hanley’s  car  can  you 
tell  me  the  position  of  Hr.  Hanley’s  car  on  that  north  roadway 
on  St.  Clair?  A.  It  was  practically  off  the  intersection  alto- 
gether, it  would  be  half-way  across  the  strip,  the  roadway  on 
the  north  side  of  the  street,  it  would  be  half-way  across  that. 

“Q.  Where  would  his  front  wheels  be?  A.  His  front 
wheels,  I judge,  would  be  about  even  with  the  sidewalk  on  the 
north  side  of  the  street. 

“Q.  That  is  at  the  time  of  the  impact?  A.  Yes. 

“Q.  When  this  car  passed  you,  did  you  notice  whether  or 
not  he  changed  his  course  or  his  gears  between  the  time  he 
passed  you  and  the  time  of  the  impact?  A.  He  apparently 
did  not  deviate  from  his  course  anyway.” 

Hayes’s  evidence  on  this  point  is : — 

“Q.  And  what  these  witnesses  say  is  true,  the  front  of  his 
car  was  past  the  kerb-line  of  the  north  roadway  of  St.  Clair 
avenue  when  you  hit  him,  is  that  right?  A.  I hardly  think  so, 
because  his  car  is  not  a long  one,  and  the  roadway  is  18  feet, 
you  know.  * 
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“Q.  You  were  driving  on  the  right  hand  side  of  the  north 
roadway  on  St.  Clair?  A.  I was  travelling  on  the  south  side 
of  the  north  roadway.” 

One  thing  is  plain,  viz.,  that  the  defendant  Hayes  admittedly 
never  looked  to  his  left  till  he  was  10  or  15  feet  away.  He  says, 

“I  did  not  expect  anybody  to  pass  on  my  left,  pass  over  my  right  Masten,  J .A. 
of  way.”  If  he  had  looked,  it  would  have  been  manifest  to  him 
that  the  plaintiff  was  on  the  crossing  of  St.  Clair  avenue,  and 
intending  to  pass  in  front  of  him. 

Further  in  his  evidence  the  defendant  Hayes  says : — 

“Q.  So,  if  you  had  been  looking  in  front  of  you  at  all,  you 
might  have  seen  Dr.  Hanley’s  car  prior  to  the  time  you  did 
see  it?  There  was  nothing  there  to  obstruct  your  vision,  was 
there?  A.  No. 

“Q.  No  cross-streets  ? A.  No. 

“Q.  Any  other  motor  cars  in  your  way?  A.  No,  no  mere 
than  that  I was  passing  the  other  man ; I had  to  keep  my  eye 
on  him  when  I was  passing  him. 

“Q.  But  he  was  200  odd  feet  back — you  had  already  passed 
him.  You  do  not  mean  to  say  that  from  the  time  you  passed 
him  200  feet  back,  you  continued  to  look  to  the  right  all  the 
time  ? A.  Well,  you  know,  it  was  cold  weather  and  I had  heavy 
curtains  on  the  car.  I do  not  get  as  good  a view  on  my  left  side 
as  I do  on  my  right.” 

In  my  opinion,  the  plaintiff  and  the  defendants  both  pitch  their 
legal  claims  too  high.  The  statutory  provision  which  governs  the 
case,  subsec.  3 of  sec.  3 of  the  Highway  Travel  Act,  R.S.O.  1914, 
ch.  206,  as  enacted  in  1917  by  7 Geo.  Y.  ch.  48,  sec.  2,  reads  as 
follows : — 

“Where  a person  travelling  or  being  upon  a highway  in 
charge  of  a vehicle  or  on  horseback  meets  another  vehicle  or 
person  on  horseback  at  a cross-road  or  intersection,  the  vehicle 
or  horseman  to  the  right  hand  of  the  other  vehicle  or  horseman 
shall  have  the  right  of  way.”  (See  now  the  Highway  Traffic 
Act,  1923,  13  & 14  Geo.  Y.  ch.  48,  Part  VII.,  “Rules  of  the 
Road.”) 

The  plaintiff  contends  that,  if  his  car  was  on  the  intersection 
of  Russell  Hill  road  with  the  northerly  driveway  of  St.  Clair  avenue 
an  instant  before  the  defendant  Hayes  reached  the  easterly  limit  of 
Russell  Hill  road  his  (the  plaintiff’s)  rights  were  supreme,  and  the 
defendants  are  liable. 

The  defendant  Hayes  contends  that  the  statute  gave  him  the 
paramount  right  of  way ; and,  no  matter  how  far  east  he  was,  the 
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App.  Div.  plaintiff  was  bound  to  wait  till  he  passed.  In  each  case  the  claim 
2924  is  placed  too  high. 

The  trial  Judge  seems  to  have  given  effect  in  substance  to  the 

v ^ defendants’  contention.  In  his  judgment  given  at  the  close  of  the 
Hayes,  trial  he  says  (in  part)  : — 

Masten,  J.A.  “With  the  facts  we  have  in  this  case,  it  seems  to  me  the 

decision  must  be  based  upon  the  rules  of  the  road. 

“Now,  it  may  be  that  the  defendant  Hayes,  driving  in  the 
company’s  motor  car,  if  he  had  seen  the  plaintiff  crossing  at 
his  slow  rate,  would  have  slowed  down,  but  the  trouble  is  he 
did  not  see  him  until  he  was  right  upon  him.  While  I am 
sorry  that  this  doctor  has  suffered  this  damage,  yet  I cannot 
think  that  the  defendants  must  be  saddled  with  it,  because  it 
was  the  contribution  of  the  doctor  which  really  caused  the 
accident. 

“You  cannot  have  people  bumping  against  one  another  and 
taking  all  kinds  of  chances  and  one  motor  driver  not  knowing 
what  his  rival  is  going  to  do.  It  is  a salutary  rule,  it  was 
broken  in  this  case,  therefore  it  seems  to  me  it  is  an  obstacle 
in  the  way  of  the  plaintiff  recovering  damages.” 

Accordingly  he  dismissed  the  plaintiff’s  action. 

The  rights  of  approaching  vehicles  at  street  intersections  have 
been  the  subject  of  legislation  similar  to  our  own  in  other  Provinces 
of  Canada,  and  in  several  of  the  American  S'tates,  and  have  fre- 
quently become  matter  for  judicial  consideration. 

The  result  of  the  decisions,  so  far  as  they  apply  to  the  case  in 
hand,  seems  to  be  as  follows : 

Though  the  driver  on  the  right  is  given  right  of  way  by  tbe 
statute,  it  still  remains  his  duty  to  exercise  reasonable  care  to  avoid 
a collision  with  vehicles  approaching  on  his  left.  He  is  still  bound 
to  look  to  the  left  as  well  as  to  the  right  for  approaching  vehicles. 
Thus  it  becomes,  in  most  cases,  a question  as  to  the  negligence  of 
the  respective  parties — in  other  words,  a question  of  fact  rather  than 
of  law. 

But  the  fact  that  the  driver  on  the  right  is  entitled  to  the  right 
of  way  is  a material  element  in  ascertaining  who  is  to  blame.  In 
my  opinion,  our  statute  is  intended  to  apply  only  where  the  travel- 
lers or  vehicles  upon  the  intersecting  streets  approach  the  crossing  so 
nearly  at  the  same  time  and  at  such  rate  of  speed  that  if  both  pro- 
ceed, each  without  regard  to  the  other,  a collision  is  reasonably  to 
be  apprehended. 

If  a traveller  holding  the  servient  position  comes  to  a crossing 
and  finds  no  one  approaching  the  crossing  on  the  cross-street  within 
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such  a distance  as  to  indicate  danger  of  interference  or  collision,  App.  Div. 
he  is  under  no  obligation  to  stop  or  to  wait,  but  may  proceed  to  use  1924. 
such  crossing  as  a matter  of  right.  haxtey 

These  rules  are  supported  by  the  decisions  both  in  our  own  v. 
Courts  and  in  American  States  where  similar  legislation  exists.  Hayes. 

I refer  in  support  of  them  to  Wallace  v.  Viergutz  (1920),  52  D.L.R.  Masten,  J.A. 
703,  and  to  the  cases  cited  there';  to  the  dictum  of  Meredith, 

C.J.C.P.,  in  Heron  v.  Coleman  (1919),  46  O.L.R.  154,  at  pp.  157 
and  158;  to  Weber  v.  Greenebaum  (1921),  113  Atl.  Repr.  413  (a 
decision  of  the  Supreme  Court  of  Pennsylvania)  ; and  to  McCaskill 
v.  Paquin  (1922),  Q.R.  60  S.C.  162. 

On  the  question  of  excessive  speed  on  the  part  of  the  defendant 
and  its  bearing  on  the  issue  presented,  I refer  to  the  judgment  of 
King,  J.,  in  Toronto  Railway  Co.  v.  Gosnell  (1895),  24  Can.  S.C.R. 

582,  at  p.  586. 

In  my  opinion,  the  trial  Judge  failed  to  instruct  himself  as  he 
should  have  instructed  a jury  with  respect  to  the  question  of  ulti- 
mate negligence.  I think  the  plaintiff,  when  looking  easterly,  when 
he  was  probably  not  more  than  75  feet  away  from  St.  Clair  avenue, 
exercised  a reasonable  judgment  in  determining  that  he  had  plenty 
of  time  under  normal  conditions  to  cross  St.  Clair  avenue  ahead 
of  any  car  coming  westerly  that  was  in  sight ; and,  while  the  statute 
does  provide  that’ at  intersections  motor  vehicles  on  the  right  hand 
side  shall  have  the  right  of  way,  it  does  not  warrant  or  permit 
vehicles  on  the  right  hand  side  to  proceed  recklessly  into  a collision. 

It  appears  to  be  undisputed  that,  after  the  defendant  had  passed 
the  Ford  car,  there  still  remained  at  least  200  feet  of  space  between 
him  and  Russell  Hill  road,  and  that  the  time  necessary  to  traverse 
that  distance  at  the  speed  at  which  he  says  he  was  travelling  (20 
miles  per  hour)  would  be  7 seconds.  If  one  will  take  out  his  watch 
and  consider  the  space  of  time  occupied  by  7 seconds,  it  will  clearly 
appear  that  he  had  ample  opportunity  during  that  period  of  time  to 
look  to  the  left  as  well  as  to  the  right,  and  the  question  which  the 
trial  Judge  ought  to  have  proposed  to  himself  was:  Could  the 
defendant,  after  he  became  aware  or  ought  to  have  become  aware 
that  a collision  was  reasonably  to  be  apprehended,  have  done  any- 
thing to  avert  the  accident,  and  if  so  what  could  he  have  done  ? 

I am  of  opinion,  first,  that  the  defendant  ought  to  have  looked 
to  the  left  hand,  and  ought  to  have  become  aware  long  before  he 
did  that  the  plaintiff  was  then  on  the  intersection  at  St.  Clair 
avenue,  and  proposing  to  cross  in  front  of  him;  that,  knowing  the 
excessive  speed  at  which  he  himself  was  approaching  this  inter- 
section, he  ought  to  have  become  aware  that  a collision  was  liable 
to  occur  unless  he  checked  his  car;  and  I am  further  of  opinion 
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that,  if  he  exercised  reasonable  precaution  as  to  speed  and  observa- 
tion, he  could  have  checked  his  car  or  have  swung  to  the  left  in 
time  to  have  averted  the  accident.  Instead,  it  seems  to  me  probable 
that  he  veered  to  the  right.  He  was,  therefore,  in  my  • opinion, 
guilty  of  ultimate  negligence. 

The  difference  between  his  situation  and  that  of  the  plaintiff 
was,  first , that  the  plaintiff  and  his  chauffeur  at  three  different 
times  exercised  a reasonable  judgment  in  estimating  that  they 
would  cross  the  street  safely  before  the  car  which  they  saw  approach- 
ing had  arrived ; second,  that  they  were  unaware  until  the  very  last 
moment  of  the  excessive  speed  at  which  I would  find  the  defendant 
travelling;  and,  third,  that  they  then  exercised  the  best  judgment 
possible  in  trying  to  get  past  before  the  defendant’s  car  arrived. 

For  these  reasons,  I am  of  opinion  that  the  defendants  are  liable, 
that  the  judgment  dismissing  the  plaintiff’s  claim  should  be 
reversed,  and  that  judgment  should  be  entered  in  favour  of  the 
plaintiff  for  $1,000  with  costs.  The  defendants  did  not  appeal 
against  the  dismissal  of  their  counterclaim,  and  it  stands  dismissed 
without  costs. 


Appeal  allowed . 
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Unincorporated  Association — Culture  Society — Foreign-torn  Citizens  of 
Canada — Constitution  of  Society — Declaration  of  Unchangeableness 
— Right  to  Change  by  Unanimous  Vote  only — Attempt  to  Change 
Name  and  Constitution  of  Society  and  to  Divert  Property  to  Im- 
proper and  Illegal  Uses  — Injunction  — Provision  for  Arbitration — 
Waiver. 

A culture  society  was  organised  in  1910  by  Ukrainian  residents  of  a 
city  in  Ontario.  The  society  was  unincorporated.  It  acquired  pro- 
perty, including  a hall  in  which  its  meetings  were  held.  A constitu- 
tion was  adopted  in  1913,  by  which  it  was  declared  that  the  name  of 
the  organisation  should  be  “ The  Society  of  Prosvita  at  Fort  William, 
Ontario;”  that  its  aim  was  to  spread  culture  amongst  Ukrainian 
people;  and  that  its  membership  was  confined  to  Ukrainian  people, 
irrespective  of  their  religious  convictions  and  the  State  to  which  they 
formerly  belonged,  provided  they  regularly  paid  their  fees.  Certain 
articles  of  the  constitution  were  by  it  declared  to  be  unchangeable: 
these  articles  included  the  name,  the  provision  as  to  ownership  and 
management  of  the  property,  which  was  not  to  be  personal  or  sec- 
tional, a provision  that  the  managers  should  be  elected  only  from  the 
“civilian  members;”  and  that  the  society  existed  so  long  as  there 
remained  in  it  at  least  seven  members:  — 

Held,  that  the  effect  of  these  provisions  was  that  the  designated  articles 
of  the  constitution  could  not  be  changed  except  with  the  unanimous 
vote  or  consent  of  all  the  members. 

In  1918,  at  an  extraordinary  meeting  of  the  society,  amendments  of  the 
constitution  were  adopted  whereby  the  name  of  the  society  was 
changed  to  “ Ukrainian  Educational  Society  of  Prosvita  in  Fort 
William,”  which  was  then  declared  to  be  unchangeable,  and  a new 
article  was  added  and  declared  to  be  unchangeable,  declaring  that  in 
case  the  society  should  cease  to  exist  its  property  should  be  trans- 
ferred to  other  similar  institutions,  “ not  sectional  or  partial,  but 
national  and  educational.” 

Ukrainians  who  afterwards  became  members  of  the  society,  holding 
communistic  and  anarchistic  opinions,  introduced  others  of  the  same 
sort,  and  gradually  outnumbered  the  original  members,  and  obtained 
the  control  of  the  society  by  being  elected  to  offices.  These  persons 
then,  against  the  protests  of  the  original  members  of  the  society,  pur- 
ported to  change  the  name  of  the  society,  to  turn  it  into  a Bol- 
sheviki  organisation,  and  seized  and  used  the  property  of  the  society 
for  the  avowed  purpose  of  promoting  communistic  and  revolutionary 
doctrines:  — 

Held,  that  the  plaintiffs,  representing  the  trustees  of  the  society’s  pro- 
perty and  those  who  adhered  to  the  original  tenets  of  the  society, 
being  a minority  of  the  members,  were  entitled  to  a declaration  that 
the  defendants,  and  the  majority  whom  they  represented,  had  acted 
illegally;  to  an  injunction  restraining  them  from  using  the  property 
and  assets  of  the  society  for  other  than  its  original  purposes;  to  an 
order  restoring  the  name  of  the  society;  and  to  other  cognate  relief. 

Vick  v.  Toivonen  (1913),  4 O.W.N.  1542,  followed. 

Held,  also,  that  the  defendants,  by  their  conduct,  had  waived  the  benefit 
of  a provision  in  the  constitution  of  the  society  for  arbitration,  which 
they,  tat  the  very  end  of  the  trial,  endeavoured  to  set  up  as  ousting 
the  jurisdiction  of  the  Court. 
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An  action  by  members  of  an  unincorporated  society  for  certain 
declarations  and  for  an  injunction  and  other  relief. 

June  7 and  8 and  December  11,  12,  13,  1923.  The  action  was 
tried  by  Kelly,  J.,  without  a jury,  at  Port  Arthur. 

W.  A.  Bowler,  K.C.,  for  the  plaintiffs. 

D.  Campbell,  for  the  defendants. 

March  21,  1924.  Kelly,  J. : — In  or  about  or  prior  to  the  year 
1910,  a number  of  residents  of  the  city  of  Fort  William,  of  the 
Ukrainian  race,  who  had  become  or  decided  to  become  Canadian 
citizens,  were  desirous  of  acquiring  a knowledge  and  the  requisites 
of  Canadian  citizenship  and  Canadian  conditions  of  life  and  in  that 
respect  improving  themselves  and  their  families.  To  that  end  they 
established  and  organised  what  they  called  a “Culture  Society,” 
under  the  Ukrainian  name  of  “Pros vita,”  meaning  “culture.”  It 
was  and  continued  to  be  an  unincorporated  body,  of  or  somewhat  of 
the  character  of  an  unincorporated  members’  club. 

The  original  activity  of  this  body  was  as  a reading  society,  and 
the  purpose  of  those  belonging  to  or  interested  in  it  was  solely 
their  improvement  in  education  and  culture,  and  the  attainment  of 
that  knowledge  which  would  tend  to  make  them  desirable  Canadian 
citizens. 

In  its  early  days  the  organisation’s  activities  were  not  carried 
on  with  any  degree  of  regularity;  but  in  1913  it  took  more  definite 
form,  when,  on  the  26th  May,  a constitution  was  drawn  up  and 
adopted,  which  contained  very  positive  declarations  as  to  the  char- 
acter of  its  work  and  the  strict  rules  which  should  govern  it. 
Observance  of  these  rules  was  so  essential  a part  of  the  obligation 
of  membership  that  all  candidates  for  membership  were  required 
to  read  the  constitution  and  rules  as  a condition  of  admission  and 
so  as  to  impress  upon  them  the  duties  and  obligations  which  mem- 
bership involved.  In  the  light  of  comparatively  recent  events  which 
brought  about  the  present  action,  there  appears  to  have  been  wise 
foresight  in  thus  declaring  the  name  and  purpose  of  the  society  and 
the  unusual  provision  prohibiting  changes  in  these  respects.  To 
this  I shall  refer  later  on. 

In  its  activities  the  society,  through  membership  fees,  subscrip- 
tions, proceeds  of  entertainments,  lectures,  etc.,  accumulated  suffi- 
cient money  to  enable  it  to  purchase  property  for  its  purposes  and 
as  its  meeting-place.  This  first  building  was  destroyed  by  fire,  and 
with  the  insurance  moneys  then!  received,  and  the  revenues  the 
society  continued  to  receive  from  the  sources  above  mentioned,  it 
purchased  other  property,  erected  or  altered  and  added  to  a building 
thereon,  and  acquired  equipment,  furniture,  and  other  articles  nec- 
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essary  for  its  purposes,  and  added  to  the  library  which  it  had  already 
established.  Though  at  times  proposals  were  made  for  the  union 
of  the  society  with  others  in  Fort  William' and  Port  Arthur,  mainly 
with  the  alleged  object  of  economising  in  the  maintenance  of 
schools,  matters  proceeded  satisfactorily  until  the  year  1921,  when, 
in  good  faith,  persons  were  admitted  to  membership,  in  the  belief 
of  the  society  that  they  were  in  sympathy  with  its  aims  and  pur- 
poses. At  the  same  time  some  who  were  already  members  began  to 
fall  under  the  influence  of  those  whose  views  were  opposed  to  the 
principles  which  the  society  had  theretofore  maintained.  These 
applicants  for  membership  were  required  to  read  the  constitution 
and  rules  of  the  society,  and  in  the  earlier  time  of  their  member- 
ship they  expressed  and  deported  themselves  in  such  manner  as  to 
justify  the  belief  that  they  were  in  harmony  therewith,  though  it  is 
now  apparent  from  the  evidence  that,  following  the  designs  of  a 
class  of  agitators,  they  kept  secret  their  real  views  and  intentions. 
It  was  not  until  a large  number  of  this  class  of  persons  had  in  this 
manner  attained  to  membership  that  they  shewed  themselves  in  their 
true  colours,  and  set  about  accomplishing  by  improper  means,  and 
contrary  to  the  constitution  of  the  society  and  in  violation  of  the 
conditions  on  which  they  were  admitted  to  membership,  what  mani- 
festly it  had  been  their  purpose  to  accomplish,  namely,  to  seize 
upon,  confiscate,  and  appropriate  to  their  own  use  and  purposes, 
and  in  connection  with  what  was  known  as  the  Ukrainian  Labour 
Temple  at  Winnipeg,  and  to  the  exclusion  of  those  adhering  to  the 
constitution,  the  society’s  property  and  assets.  Their  objects,  doc- 
trines, and  principles  were  absolutely  opposed  to  and  subversive 
of  those  of  the  original  body.  Their  design  was — and  they  proceeded 
to  put  it  into  operation — to  exclude  those  whom  they  opposed  from 
their  property  and  the  benefits  and  advantages  of  membership  in 
the  society  unless  they  subscribed  to  and  adopted  the  objectionable 
and  dangerous  principles  which  they  themselves  held,  and  which 
they  sought  to  impose  upon  the  society  and  its  real  members.  It 
must  not  be  assumed  that  this  stage  of  development  was  reached  on 
the  mere  motion  of  these  newcomers.  Though  willing  actors  in  the 
parts  they  played,  their  plan  of  action  and  their  purposes  were 
unquestionably  instigated  • and  encouraged  by  persons  not  ineptly 
designated  agitators,  who,  it  is  sworn,  were  promoting  communism 
and  revolution,  and  whose  doctrines  and  principles,  as  appears  from 
the  evidence,  are  a menace  to  constituted  authority.  It  was  con- 
tended for  the  defence  that  those  whose  conduct  is  the  subject  of 
attack  (the  defendants  and  those  associated  with  them)  in  what 
they  did  acted  within  their  legal  rights.  The  answer  to  this  will 
be  found  in  what  follows. 
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Kelly,  J.  This  action  was  commenced  on  the  29th  January,  1923.  The 
1924  property  now  in  question  is  held  in  the  name  of  three  trustees  for 

the  Prosvita  Society  as  originally  organised  and  existing,  one  of 

BR™KI  whom  is  a plaintiff  in  this  action.  The  plaintiffs  sue  on  behalf  of 
Inkol.  themselves  and  all  the  members  of  the  society  who  adhered  to  its 
original  purposes  and  objects;  express  authority  was  given  them  to 
prosecute  this  action. 

In  opposition  to  and  against  the  protests  of  those  whom  the 
plaintiffs  represent,  and  contrary  to  the  principles  of  the  society, 
the  defendants  were  assumedly  elected  as  its  officers  and  managers. 
The  defendants,  and  those  acting  in  harmony  with  them,  as  soon 
as  they  were  able  to  exercise  a majority  control  over  the  other  mem- 
bers, proceeded  to  change  the  name  of  the  society  to  “Labour 
Temple,”  and  to  change  the  aims  and  objects  thereof  to  those  which, 
the  plaintiffs  allege,  advance  the  cause  of  Bolshevism  and  revolu- 
tionary communism.  The  plaintiffs  allege  that  the  object  of  those 
referred  to  as  the  new  members  was  to  change  the  original  purpose 
of  the  society  and  to  convert  it  into  a revolutionary,  communistic, 
Bolsheviki  society  in  affiliation  with  the  Third  Internationale  at 
Moscow.  They  also  allege  that,  following  out  this  policy,  the 
defendants,  as  such  officers  and  managers,  made  it  impossible  for 
the  original  or  rfeal  members  of  the  society  who  were  not  in  sympathy 
with  the  doctrine  of  Bolshevism  or  the  purposes  of  Bolsheviki  or- 
ganisation, or  who  were  members  of  any  church,  to  continue  in  the 
society,  or  to  participate  in  the  use  or  enjoyment  of  its  property, 
or  to  hold  therein  the  educational,  benevolent,  and  amusement 
gatherings  they  had  theretofore  been  holding  in  “the  hall,”  the 
property  of  the  society,  the  use  of  which  the  defendants  diverted 
solely  to  the  purposes  of  the  said  revolutionary,  communistic 
element,  and  to  the  advancement  of  Bolsheviki  organisation;  that 
it  has  thus  been  made  impossible  to  be,  become,  or  remain  a member 
of  the  society  without  thereby  becoming  a member  of  such  revolu- 
tionary, communistic  organisation,  or  for  those  who  are  members 
of  any  church  to  be  or  become  members  of  the  society.  The  state- 
ment of  claim  contains  other  allegations  of  like  purport. 

The  plaintiffs  ask  a declaration  that  the#name  of  the  society 
cannot  be  changed;  that  its  property  cannot  be  diverted  from  the 
uses,  aims,  and  purposes  set  forth  in  its  constitution  and  intended 
by  those  who  contributed,  or  by  their  efforts  supplied,  the  money 
which  acquired  and  paid  for  its  property,  buildings,  and  equipment ; 
that  the  action  of  the  defendants  and  others  allied  with  them,  in 
purporting  to  change  the  name  of  the  society  and  appropriate  the 
society’s  property  for  purposes  other  than  those  set  forth  in  the 
constitution,  is  invalid ; “and  that  all  the  propagation  and  promo- 
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tion  of  communistic  doctrines  and  Bolshevikism  by  the  employment 
of  speakers,  teachings,  and  principles  on  members  of  the  said  society 
or  others  through  and  by  means  of  the  use  of  the  said  hall,  have  been 
and  are  invalid  and  illegal,  unauthorised  and  unlawful;”  that  “the 
original  members  of  the  said  society  are  entitled  to  membership 
in  the  said  society  without  adherence  to  any  communistic  principles 
or  doctrines  and  notwithstanding  that  they  are  members  of  a church, 
and  without  interference  from  members  of  the  communistic  organ- 
isation, or  holding  communistic,  Bolsheviki,  or  revolutionary  ideas, 
and  to  be  re-instated  and  retain  their  membership  therein  and  their 
interest  as  such  members  in  the  said  property.”  They  ask  for  an 
injunction  “restraining  the  defendants  and  all  others  purporting 
to  represent  the  society  or  to  be  officials  or  members  of  the  society 
from  using  the  said  hall  or  the  property  of  the  said  hall  for  the  pur- 
pose of  holding  lectures  or  teachings  or  propagating  in  anywise 
communistic  or  revolutionary  doctrines  or  the  doctrines  of  Bol- 
shevikism;” they  ask  an  order  “restoring  the  name  of  the  society; 
restoring  the  said  property  to  the  uses  for  which  it  was  acquired; 
and  confining  the  work  and  operation  of  the  society  to  the  aims, 
objects,  and  purposes  of  the  original  founders,”  and  “restoring  the 
control  of  the  said  society  to  the  members  who  remained  true  to  its 
original  purposes,  and  removing  such  control  from  the  members 
who  have  usurped  control  to  turn  the  society  into  a revolutionary, 
communistic,  and  Bolsheviki  society,  and  the  property  over  to  the 
general  Bolsheviki  Society  of  Canada,  conducting  its  Canadian 
campaign  under  the  name  of  the  Ruthenian  Labour  Council  of 
Canada;”  and  also  an  injunction  “restraining  the  defendants  and 
all  others  who  purport  to  represent  the  said  society  from  dealing 
with  the  said  property  or  from  attempting  to  alienate  the  said 
property  or  from  transferring  or  attempting  to  transfer  the  owner- 
ship of  the  said  property  to  any  organisation  which  may  be  incor- 
porated for  the  purpose  of  holding  property  for  the  general  benefit 
and  advantage  of  the  communistic  organisation,  or  from  the  present 
trustees  of  the  said  society  or  trustees  who  are  obligated  to  hold  the 
said  property  solely  for  the  purposes  for  which  it  was  originally 
acquired,  and  which  are  set  forth  in  the  constitution  of  the  said 
society.” 

Until  1913  the  society’s  purposes  for  which  its  members  had 
organised  were  adhered  to.  The  constitution  adopted  on  the  23rd 
May  of  that  year,  with  amendments  made  at  a later  time,  continued 
until  the  defendant^  and  those  holding  views  similar  to  theirs 
attempted  to  make  radical  changes,  which,  if  brought  into  force, 
would  completely  subvert  the  purposes  of  the  society  and  bring  to 
naught  the  commendable  work  which  was  at  the  very  foundation 
of  its  existence. 
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The  constitution  and  books  of  record  are  in  the  Ukrainian  lan- 
guage ; sworn  translations  have  been  put  in,  to  which  I now  refer. 
The  constitution  declared  the  name  of  the  organisation  to  be  the 
Society  of  Prosvita  at  Fort  William,  Ontario;  stated  that  its  aims 
were  to  spread  culture  amongst  Ukrainian  people;  and  that  mem- 
bership was  confined  to  Ukrainian  people,  irrespective  of  their  relig- 
ious convictions  and  the  state  to  which  “they  used  to  belong,”  pro- 
vided they  regularly  paid  their  fees.  Certain  articles  thereof  were 
declared  to  be  unchangeable,  including  the  name,  the  provision  as 
to  ownership  and  management  of  the  society's  property,  which  it 
was  stated  could  not  “fall  by  any  means  under  any  personal  or 
sectional  management;”  that  the  management  (of  the  society) 
could  only  be  elected  from  the  “civilian  members ;”  and  that  “the 
Society  of  Prosvita  exists  as  long  as  there  remain  in  it  at  least  seven 
members.” 

The  meaning  and  effect  of  these  unchangeable  features  were  and 
are  that  the  articles  of  the  constitution  to  which  they  were  intended 
to  apply  could  not  be  changed  except  with  the  unanimous  vote  or 
consent  of  all  the  members.  This  is  of  the  utmost  importance  in 
its  application  to  the  procedure  adopted  by  the  defendants  and  their 
sympathisers  in  their  attempt  to  change  the  name  and  constitution 
against  the  will  of  a substantial  number  of  the  members  in  good 
standing  of  the  society.  Fundamental  as  this  is,  it  will  be  seen, 
as  we  proceed,  that  it  is  not  the  only  reason  why  the  position  taken 
by  the  defendants  is  untenable. 

From  the  adoption  of  the  constitution,  the  society  ?s  activities 
increased,  with  the  result  that  it  acquired  the  property  and  equip- 
ment and  other  assets  to  which  I have  already  referred. 

In  1918  it  was  deemed  advisable  to  put  the  society  on  a more 
permanent  anci  definite  footing,  and  accordingly  it  was  proposed  to 
procure  a charter  of  incorporation,  preparatory  to  which  the  con- 
stitution was  revised  and  amended.  On  the  23rd  May  of  that  year, 
an  extraordinary  meeting  of  the  members  was  held  to  consider 
these  projects.  Amongst  the  amendments  then  made  to  the  consti- 
tution was  a change  of  the  name  to  “Ukrainian  Educational  Society 
of  Prosvita  in  Fort  William,”  which  was  then  declared  to  be 
unchangeable.  A new  article  (No.  28)  was  added  and  declared 
to  be  unchangeable,  enacting  that  “in  case  the  society  should  cease 
to  exist,  then  the  property  of  the  society  is  to  be  transferred  to  other 
similar  institutions,  not  sectional  or  partial  one,  but  to  national 
educational.”  This  is  significant  in  that  it  indicates  the  adherence 
of  the  society  to  its  original  purposes. 

It  was  also  resolved  at  this  meeting  that  incorporation  of  the 
society  in  the  terms  of  the  constitution  as  thus  amended  be  applied 
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for.  Steps  were  taken  to  that  end,  but  the  society  was  advised  by 
its  legal  advisers  that,  owing  to  the  war,  incorporation  could  not 
then  be  obtained.  That  project  was  then  deferred,  and  the  society 
continued  its  activities  as  theretofore.  The  debt  upon  its  property 
was  gradually  reduced  and  was  fully  paid  off  in  the  early  part  of 
1921. 

The  society's  activities — its  works,  entertainments,  and  educa- 
tional features — were  conducted  with  the  outward  formalities  and 
observances  usual  among  Canadian  people — use  of  Canadian  and 
British  flags,  singing  of  the  Canadian  National  Anthem  and  other 
patriotic  songs,  etc.;  and  a prominent  feature  was  instruction  in 
matters  tending  to  the  promotion  among  its  members  of  Canadian 
ideals  and  Canadian  citizenship.  Co-incident  with  the  advent  to 
membership  of  the  defendants  and  those  similarly  disposed,  a cam- 
paign was  being  carried  on  in  and  around  Fort  William  for  the 
introduction  and  dissemination  of  principles  dangerous  to  the  peace 
and  well-being  of  the  community.  Speakers,  designated  as  agitators, 
came  from  Winnipeg,  Toronto,  and  elsewhere,  some  at  least  of  whom 
obtained  admission  to  and  spoke  publicly  in  the  society's  assembly 
hall,  proclaiming  their  objectionable  doctrines  in  opposition  to  the 
wishes  of  the  older  members  of  the  society;  and  about  that  time 
there  was  introduced  into  the  society  a large  number  of  (mostly 
young)  men,  not  Canadian  citizens,  it  is  said,  who,  without  the 
knowledge  of  the  unsuspecting  older  members,  were  imbued  with 
the  views  and  doctrines  of  these  agitators. 

I am  within  the  truth  in  saying  that  the  purpose  ofi  these 
agitators  and  those  allied  with  them  was  to  get  into  the  society  men 
entertaining  views  similar  to  theirs,  not  with  the  object  of  carrying 
on  the  society's  works  and  purposes,  but,  when  an  opportune  time 
presented  itself,  to  seize  the  society's  property  and  effects,  divert 
them  from  the  purposes  for  which  they  were  built  up  by  the  society, 
and  appropriate  them  to  the  uses  and  benefit  of  the  Ukrainian 
Labour  Temple.  The  defendants  and  their  associates  who  thought  as 
they  did  entertained  no  sympathy  with  the  society  or  its  works  and 
never  had  any  honest  intention  of  carrying  them  on.  It  is  also 
beyond  doubt  that  the  society  and  those  then  responsible  for  its 
management  would  not  have  admitted  these  persons  to  membership 
had  they  known  or  even  suspected  their  true  character.  They  did 
not  regard  the  so-called  new  executive  as  representing  the  real 
society,  but  rather  as  a new  organisation  antagonistic  to  the  plans 
and  purposes  of  the  society.  An  evidence  of  this  is  that  the  real 
members,  after  having  been  in  effect  driven  from  their  property, 
continued  to  hold  meetings  and  carry  on  as  if  they  constituted  the 
real  and  only  society. 
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Kelly,  J.  Having  acquired  the  strength  which  numbers  gave  them,  the 
so-called  new  members,  when  the  opportunity  presented  itself, 

assumed  control  of  the  society,  changed  its  name  to  correspond 

Brylinski  the  Winnipeg  organisation,  the  Ukrainian  Labour  Temple, 

Inkol.  with  which  they  were  in  sympathy  and  with  which  some  of  their 
advisers  were  allied,  and  altered  the  commendable  purposes  of  the 
society  to  which  it  had  tenaciously  adhered  from  its  establishment, 
outvoting  the  older  members  in  all  matters  of  control,  and  thus, 
notwithstanding  the  protests  of  the  latter,  who  only  constituted  the 
real  and  true  society,  defiantly  possessed  themselves  of — in  other 
words,  confiscated — the  property  and  assets  of  the  society  without 
legal  fight  and  without  even  a suggestion  of  compensation.  One 
of  those  most  active  at  the  meeting  at  which  the  defendants  finally 
got  control  of  the  property  was  a man  on  whom  sentence  of  three 
years  in  the  Penitentiary  had  been  imposed  for  having  in  his  pos- 
session objectionable  literature.  That  these  interlopers  have 
departed  from  the  original  purposes  and  aims  of  the  society,  as  set 
out  in  the  constitution  and  acted  upon  by  its  earlier  members,  is 
beyond  question.  The  first  outward  manifestation  of  their  real 
intent  was  their  objection  to  the  use  by  the  society  of  the  Canadian 
flag  and  Canadian  patriotic  songs,  and  their  insistence  that  only  the 
red  flag  of  revolution  should  be  used.  Then  came  the  introduction 
into  the  society’s  library  of  books  of  communistic  tendency  and  the 
expulsion  from  the  society  of  a member  on  the  sole  ground  that  he 
was  a church  member ; and  above  all  was  their  sympathy  with  the 
principles  inculcated  by  those  who  proclaimed  the  doctrines  of 
revolution.  The  minutes  of  their  meetings  subsequent  to  the 
defendants  and  their  associates  assuming  control  reveal  something 
of  their  attitude — for  instance,  the  minutes  of  the  meeting  of  the 
8th  November,  1922,  refer  to  it  as  a celebration  of  the  fifth  anni- 
versary of  the  Ukrainian  and  Russian  revolution;  and  the  minutes 
of  the  meeting  of  the  29th  December,  1922,  at  which  the  defendant 
Inkol  was  nominated  delegate  to  the  coming  convention  at  Winni- 
peg, refer  to  the  instructions  to  him  on  the  question  of  the  school- 
books fit  for  working  men’s  children. 

What  is  called  their  ‘Took  of  records”  refers  to  the  new  body — 
that  represented  by  the  defendants — as  a branch  of  the  association 
of  Ukrainian  Labour  Temple,  and  records  approval  of  a proposal  for 
incorporation  as  a branch  of  the  Association  of  the  Ukrainian 
Labour  Temple  in  Ontario ; no  suggestion  or  even  hint  of  continuing 
the  old  society,  but  the  very  contrary.  The  real  scheme  was,  not  to 
acquire  control  of  and  carry  on  the  society’s  work  as  it  had  always 
been  carried  on,  but  to  seize  upon  the  society  and  its  property  and 
effects  without  payment  or  compensation  and  convert  and  hold  them 
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for  their  own  purposes  with  a view  to  propagating  the  doctrines  and 
principles  enunciated  by  them  and  their  advisers,  including  such 
persons  and  organisations  as  the  agitators  and  the  Winnipeg  organ- 
isation referred  to.  That  such  was  their  real  object  affords  an 
answer  to  much  of  the  argument  advanced  by  the  defendants’ 
counsel  that  the  defendants  were  within  their  rights  as  members  of 
the  society  and  of  its  executive  in  making  fundamental  changes  to 
the  society’s  constitution.  Many  of  those  of  whom  the  plaintiffs 
now  complain  acquired  nominal  membership  in  the  society  by  deceit 
and  subterfuge  and  with  no  real  intention  of  promoting  the  society’s 
works  or  observing  the  binding  obligations  imposed  by  the  constitu- 
tion, but,  as  I have  said,  for  the  real  purpose  of  converting  it  into 
an  organisation  of  a totally  different  character  or  of  turning  it  over 
to  those  who  proclaimed  views  and  doctrines  antagonistic  to  those 
held  by  the  founders  of  the  society  and  their  true  successors.  It  may 
be  mentioned  here  that,  when  the  “newcomers”  proceeded  to  out- 
vote the  older  members  and  thus  assume  control,  the  latter,  treating 
these  newcomers  as  interlopers  and  their  procedure  as  unlawful, 
withdrew  from  a situation  which  they  could  neither  control  nor 
approve  of ; and,  on  the  theory  that  they  still  constituted  the  orig- 
inal society,  elected  new  officers  and  continued  to  hold  meetings  and 
carry  on  the  society’s  work  as  theretofore. 

At  the  trial  other  sources  of  information  were  exposed  in  proof 
of  these  doctrines  and  principles,  and  which  indicate  their  real 
purposes.  For  instance,  the  minutes  of  a mass  meeting  held  in  the 
society’s  hall,  after  the  defendants  and  their  associates  had  acquired 
control,  record  that  Hucaluk,  connected  with  the  Labour  Temple  at 
Winnipeg,  and  who  had  been  an  active  factor  in  the  agitation  which 
resulted  in  the  defendants  acquiring  control,  stated  at  the  meeting 
that  “the  only  saviour  of  the  labour  class  is  the  Red  Army.”  This 
is  the  same  gentleman  who,  in  describing  publicly  the  results  he  said 
would  follow  the  introduction  of  communism,  is  sworn  to  have 
advocated  free  love,  and  to  have  stated  that  under  that  system  there 
would  be  a state  communistic  cradle  for  the  care  of  children,  thus 
emancipating  women  from  that  part  of  their  maternal  duties.  Other 
pronouncements  sworn  to  have  been  made  by  these  agitators  were 
to  the  effect  that  only  such  communistic  conditions  as  existed  in 
Russia  were  suitable  for  the  working  people;  that  those  who  dis- 
agreed with  these  conditions  were  traitors  to  the  working  people; 
that  in  Canada  within  a year  there  would  be  a revolution  such  as 
had  taken  place  in  Russia,  and  the  rights  of  the  people  would  be 
obtained  by  force;  and  in  respect  of  marriage,  under  the  expected 
new  conditions,  it  was  said  that  a system  would  come,  with  the  new 
order  of  things,  by  which  marriage  unions  and  the  annulment 
thereof  would  be  effected  by  mere  registration. 
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The  evidence  indicating  the  character  of  the  principles  and  doc- 
trines advocated  by  the  defendants  and  their  associates  is  lengthy, 
and  its  true  purport  can  be  fully  understood  only  by  reading  it  as 
a whole.  It  is  sufficient  to  say  here  that  it  establishes  beyond  doubt 
the  existence  of  a deliberate  design  by  the  defendants,  their  advisers 
and  associates,  to  acquire  by  improper  means — in  effect  by  force — 
the  property  and  assets  of  the  Prosvita  Society,  not  for  the  purpose 
of  continuing  its  commendable  aims  and  objects,  but  with  the  delib- 
erate intent  of  converting  it  and  its  belongings  to  uses  and  purposes 
of  a dangerous  character,  and  altogether  contrary  to  and  destructive 
of  the  spirit,  purposes,  and  intentions  of  the  founders  and  their 
legitimate  successors.  That  these  interlopers  are  and  have  been  in 
direct  communication  and  connection  with  and  are  now  under  the 
direction  of  an  organised  body  whose  doctrines  are  a menace  to 
Canadian  citizenship  is  a reasonable  deduction  from  the  evidence. 
A strenuous  effort  was  made  at  the  trial  to  exclude,  as  irrelevant, 
evidence  of  the  operations  of  those  with  whom  the  defendants  are 
allied ; the  connection  had,  however,  already  been  too  well  proven  to 
justify  the  exclusion. 

The  evidence  in  support  of  the  plaintiffs’  position  is  overwhelm- 
ing, and  its  force  is  emphasised  by  the  fact  that  as  a whole  the  wit- 
nesses called  by  the  plaintiffs  were  reputable  persons  whose  evidence 
was  given  dispassionately  and  with  the  candour  and  straightfor- 
wardness which  carry  conviction.  Several  of  these  are  naturalised 
Canadians ; and  are  and  have  been  for  years  engaged  in  business  in 
and  around  Fort  William.  Some  are  married  men  desiring  that 
their  children  be  educated  as  Canadians.  There  can  be  no  question 
of  the  acceptability  of  their  evidence.  Moreover,  it  stands  uncon- 
tradicted. 

The  trial  proceeded  on  the  7th  and  8th  June,  1923,  and  was 
then  adjourned;  and  it  was  again  proceeded  with  on  the  11th,  12th, 
and  13th  December,  1923.  I have  been  told  that  some  at  least,  if 
not  all,  of  the  defendants  were  present  at  the  trial;  and,  notwith- 
standing the  grave  character  of  the  evidence  for  the  plaintiffs  and 
the  long  lapse  of  time  between  the  beginning  of  the  trial  and  its 
close,  during  which  they  had  ample  opportunity  of  realising  the 
force  of  the  evidence  put  in  at  the  June  session,  none  of  the  de- 
fendants submitted  himself  for  examination  and  no  evidence  of  any 
kind  was  offered  on  their  behalf  except  the  putting  in  of  a copy  of 
the  charter  of  the  Ukrainian  Labour  Temple  at  Winnipeg. 

On  this  declaration  of  the  character  and  effect  of  the  evidence 
there  can  be  no  other  conclusion  than  that  the  plaintiffs  are  entitled 
to  succeed  and  that  the  conduct  of  the  defendants  and  of  those  asso- 
ciated with  them  in  opposition  to  the  plaintiffs  is  absolutely  without 
justification. 
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While  not  necessary  to  the  decision  I have  reached,  though  it 
is  corroborative  of  the  situation  as  I find  it,  it  will  be  of  interest, 
and  I think  it  will  serve  a useful  purpose,  to  put  on  record  here 
the  further  evidence  of  the  defendants’  association,  and  their  recog- 
nition thereof,  with  the  Ukrainian  Labour  Temple  and  of  the  prin- 
ciples and  doctrines  promulgated  by  that  organisation. 

In  January,  1923 — a short  time  before  this  action  was  begun — 
a convention  of  the  Association  of  Ukrainian  Labour  Temple  of 
Winnipeg  was  held  in  that  city.  The  minutes  of  the  sessions  of  that 
convention  set  out  that  the  defendant  Inkol  is  recorded  as  a delegate 
from  the  Ukrainian  Labour  Temple  at  Fort  William.  From  a sworn 
translation  of  the  minutes  I take  this  extract  of  Inkol’ s report  to  the 
convention : — 

“The  Society  of  Prosvita  in  Fort  William  was  a nationalistic 
society,  but  there  were  in  this  society  also  class-conscious  labour- 
men,  who  carried  on  within  the  society  the  work  in  proletarian 
spirit.  The  Nationalists  drew  into  their  own.  They  wanted  to  change 
the  name  of  the  society  into  Ukrainian  Culture  Club.  This  untact- 
ful conduct  of  the  patriots  was  not  favoured  by  Ukrainian  class-con- 
scious workers,  and  they  seized  the  building  of  Prosvita  into  their 
own  hands,  and  the  patriots  collapsed.  They  then  began  to  intrigue 
and  denounce  the  labourers,  who  succeeded  in  holding  possession  of 
the  building.  There  is  a school  in  the  building,  attended  by  70 
children.  The  spirit  among  class-conscious  labour-men  is  fine,  but 
all  is  being  made  step  by  step.  For  the  Ukrainian  Labour  News  too 
little  was  done,  and  this  was  because  the  head-workers  in  the  society 
were  overwhelmed  with  work  and  the  society  itself  was  class-con- 
scious.” 

The  Ukrainian  Labour  News  is  a publication  of  or  under  the 
control  of  the  Ukrainian  Labour  Temple.  Had  not  the  evidence 
against  the  defendants  been  already  complete,  this  official  declara- 
tion of  Inkol  of  the  purposes  and  conduct  of  the  defendants  rind 
their  associates  would  supply  all  that  was  necessary  in  that  regard. 
The  character  of  the  school-books  to  be  used  in  schools  of  those 
thinking  as  do  the  defendants  was  also  the  subject  of  discussion  and 
action  at  the  Winnipeg  convention.  Again  I quote  a sworn  extract 
from  the  minutes  of  that  convention. 

“As  to  the  publishing  of  the  school  hand-books,  the  educational 
press  commission  proposed  and  the  convention  unanimously  adopted 
the  following  resolution : ‘Upon  looking  into  demands  and  proposals 
from  the  branches  and  divisions  as  to  the  matter  of  school  hand- 
books, the  convention  deems  it  impossible  to  import  the  school 
hand-books  from  Soviet  Ukraine,  as  through  its  contents  the  asso- 
ciation of  Ukrainian  Labour  Temple  might  run  the  risk  of  closing 
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of  the  labour-men’s  children’s  schools  by  the  authorities.  The  con- 
vention thinks  it  absolutely  necessary  to  publish  such  hand-books 
in  Canada  and  recommends  the  execution  of  this  work  to  the  cen- 
tral school  board  in  understanding  with  the  executive  committee  of 
the  association’.” 

How  wide-spread  is  the  connection  with  the  operations  of  this 
central  organisation  at  Winnipeg,  with  which  the  defendants  are 
shewn  to  be  intimately  associated,  may  be  judged  from  the  com- 
munications (letters  and  telegrams)  of  greeting  and  approval  sent 
to  the  Winnipeg  convention  of  January,  1923,  above  referred  to. 
Those  produced  at  the  trial  came  from  these  organisations : in 
Ontario,  from  Fort  William,  Long  Lake,  Kitchener,  Kenora,  and 
Toronto ; in  Manitoba,  from  Winnipeg,  Transcona,  and  Angusville ; 
in  Saskatchewan,  from  Regina  and  Moosejaw;  in  Alberta,  from  Cal- 
gary (5),  Edmonton  (2),  Beverley,  Colhurst  (2),  and  Drumheller; 
in  British  Columbia  (2)  ; and  two  from  the  State  of  Michigan. 
Sworn  translations  of  extracts  from  some  of  these  indicate  the  doc- 
trines of  the  senders.  For  instance — “Long  live  Socialist  Union  of 
Soviet  Republics.”  “Consult,  comrades,  for  the  good  of  our  labour- 
ers’ matters  and  for  the  destruction  of  the  capitalistic  class.  I am 
with  you  in  the  struggle  for  the  retention  of  the  world’s  proletariat.” 
“Let  world  revolution  live;  let  the  Third  Communistic  Interna- 
tionale Live.”  “Death  to  blood-thirsty  capital.”  “Comrades,  we 
wish  you  success  in  your  consideration  as  to  the  final  victory  above 
the  rotten  and  needless  capital  of  the  present  world.  Let  in  its  place 
the  workingmen’s  and  farmers’  Soviet  of  the  world  live.  Let  Soviet 
Republics!  live.”  “Let  the  Third  Internationale  live,  let  Soviet 
Republics  live.”  “Our  region  is  occupied  with  strike.  We  happen 
to  see  and  live  through  all  those  notorious  ideas  of  democracy  in  all 
its  greatness  and  nakedness.  An  excellent  lesson.  Comrade  strikers 
behind  the  democratic  grates  ; their  wives  with  broken  ribs,  hands 
and  feet,  and  numerous  blues  and  broken  heads;  their  abandoned 
children  without  guard  of  parents  that  have  been  arrested ; as  also 
comrades  who  daily  are  expecting  the  same  fate — call  upon  you  to 
further  unceasing  work  in  the  way  of  class-struggle.  Go  bravely 
ahead,  work  for  the  general  good,  and  we  are  with  you  in  spirit. 
Let  the  moans  and  lamentations  of  our  comrades,  heroines,  and  the 
cry  of  the  orphans  be  a stimulus  for  you.  Consult  and  decide,  and 
we  shall  try  to  realise  these  your  decisions.  Let  the  world  prole- 
tariat live.” 

“Remember,  comrades,  the  words  of  our  teachers  Marx  and 
Engels.” 

“I  wish  you  best  success  in  deliberation  for  the  achievement  of 
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those  principles  for  which  the  proletariat  of  the  world  with  the 
Third  Internationale  at  its  head  is  struggling.” 

“Let  onr  gniding  star,  the  Third  International ei  live.” 

And  more  to  the  same  effect.  Even  the  school-children  partici- 
pated. From  the  children’s  labour-school  at  Edmonton  came  this 
expression : “Think,  decide  for  the  good  of  labour-men’s  schools.  Let 
the  provocators  in  robes  and  without  robes  perish.”  And  this  from 
a women’s  organisation  in  Calgary:  “We  wish  that  in  1923  all 
working  men  and  women  be  united  under  the  Red  Flag  and  would 
conquer  what  Tightly  belongs  to  them.  Let  the  Third  Internationale 
live,  which  is  the  guiding  star  for  all  working  people,  and  together 
with  it  let  Soviet  Republics  live.”  The  translation  is  evidently  lit- 
eral ; the  meaning  is  however  obvious.  Further  comment  on  these  is 
unnecessary. 

In  respect  to  the  contention  that  the  defendants  have  acted 
within  their  rights,  I refer  to  Vick  v.  Toivonen  (1913),  4 O.W.N. 
1542,  also  reported  in  12  D.L.R.  299.  There  the  plaintiff  was  one 
of  the  25  original  members  of  the  Copper  Cliff  Young  People’s 
Society,  an  unincorporated  society  which  had,  by  methods  much 
similar  to  those  employed  by  the  Prosvita  Society  at  Fort  William, 
acquired  property  for  the  society’s  purposes,  which,  as  here,  stood  in 
the  name  of  trustees  for  the  society.  There  was  a sudden  addition 
of  a large  number  of  new  members,  following  which  a proposal  was 
made  that  the  society  join  with  the  Socialist  Party  of  Canada.  The 
proposal  was  adopted  against  the  objection  of  the  plaintiff,  who  then, 
on  behalf  of  himself  and  other  members,  brought  action  to  restrain 
the  society  from  joining  the  Socialist  Party  of  Canada  and  from 
diverting  the  society’s  assets  to  the  purposes  of  that  body.  There 
is  a marked  similarity  between  that  and  the  present  case.  At  the 
trial  the  plaintiff’s  action  was  dismissed.  He  appealed  to  the  Appel- 
late Division,  which  declared  in  his  favour.  The  judgment  of  the 
Court  was  delivered  by  Mr.  Justice  Maclaren,  from  whose  reasons 
for  judgment  I take  this  extract : — 

“ It  is  a well-settled  principle  of  law  that  the  property  of  a 
voluntary  society  like  this  cannot  be  diverted  by  a majority  of  its 
members  from  the  purposes  for  which  it  was  given  by  those  who 
contributed  to  it,  or  devoted  to  purposes  that  are  alien  to  or  in 
conflict  with  the  fundamental  rules  laid  down  by  the  society,  and 
the  dissenting  minority  who  adhere  to  these  rules  are  entitled  to 
have  them  restrained  from  so  doing.” 

The  ground  for  objection  to  the  union  of  this  young  people’s 
society  with  the  Socialist  Party  of  Canada  was  that  the  methods 
and  principles  of  the  latter  were  at  variance  with  certain  funda- 
mental principles  of  the  society.  In  his  reasons  Mr.  Justice 
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Maclaren  stated  that  the  mission  of  the  party,  to  which  the  plain- 
tiff took  exception,  was  stated,  in  the  charter  issued  on  the  union 
of  the  two  bodies,  to  be  “ to  educate  the  workers  of  Canada  to  a 
consciousness  of  their  class-position  in  society ; their  economic 
servitude  to  the  owners  of  capital;  and  to  organise  them  into  a 
political  party;  to  seize  the  reins  of  government  and  transform 
all  capitalistic  property  into  the  collective  property  of  the  working 
class.” 

The  judgment  declared  that  the  resolution  adopting  the  union 
of  the  two  bodies  was  ultra  vires  of  the  young  people’s  society,  and 
the  defendants  were,  accordingly,  restrained  from  diverting  the 
property  or  moneys  of  the  society  to  the  Socialist  Party  or  depriv- 
ing the  members  of  the  society  of  any  rights  or  privileges  unless 
they  join  or  contribute  to  the  said  party. 

With  the  exception  that  the  present  is  a much  stronger  case 
in  favour  of  the  plaintiffs,  could  there  possibly  be  a greater  analogy 
than  that  between  the  present  and  the  case  just  referred  to?  For 
this  reason  alone,  though  there  are  other  conditions  as  well  mili- 
tating against  the  defendants,  the  plaintiffs  are  entitled  to  relief. 

The  defendants  argue  that  the  changes  in  the  rules  and  con- 
stitution in  1913  were  not  made  at  a general  meeting,  and  there- 
fore were  unauthorised  and  ultra  vires.  All  possible  difficulty  in 
this  regard  has  been  overcome;  for  many  years  all  the  members 
of  the  society  recognised  and  acted  harmoniously  upon  the  rules 
as  amended.  It  is  argued,  in  the  alternative,  that,  if  the  changes 
then  made  were  intra  vires , the  attempted  changes  in  April,  1922, 
became  effective  on  the  theory  that  their  adoption  was  unanimous. 
That  also  is  not  the  case.  There  was  the  strongest  sort  of  oppo- 
sition expressed  by  the  members  in  sympathy  with  the  plaintiffs 
against  the  proposed  change,  and  in  no  sense  could  the  action 
which  was  then  taken  be  said  to  have  been  unanimous.  In  the 
very  unusual  circumstances  which  arose,  I am  of  opinion  that  all 
such  objections  by  the  defendants  are  without  legal  effect. 

One  other  objection  remains  to  be  considered.  The  constitu- 
tion of  the  society  provides  that  “ any  misunderstanding  between 
the  members  and  the  executive  as  regards  the  matters  of  the  society 
is  to  be  settled  by  a court  of  arbitration  composed  of  three  mem- 
bers,” provision  for  the  appointment  of  which  is  made,  following 
which  it  is  stated  that  its  decision  shall  be  accepted  by  the  dis- 
puting parties,  and  in  case  of  refusal  to  accept  the  decision  the 
matter  shall  come  before  a meeting  of  the  members  for  decision. 
These  provisions  were  not  pleaded  in  the  statement  of  defence; 
but  at  the  close  of  his  argument  counsel  for  the  defendants  ^ap- 
plied to  amend  by  setting  up  this  part  of  the  constitution  as  a 
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ground  for  argument  that  the  plaintiffs  have  no  cause  of  action  Kelly,  J. 
in  this  Court.  Leaving  aside  the  question  whether  the  status 

of  the  defendants  is  such  as  to  entitle  them  to  invoke  these  pro-  

visions,  I am  of  opinion  that  they  were  not  entitled  to  set  up  that  P>RYRINSKI 
plea  at  the  time  their  counsel  sought  to  introduce  it.  On  the  Inkol. 

first  day  of  the  trial,  in  June,  1923,  the  constitution  containing 
these  provisions  was  put  in  evidence.  As  has  already  been  said, 
the  trial  occupied  several  days — partly  in  June  and  the  conclusion 
in  December,  1923.  There  was  ample  opportunity  for  raising  that 
defence,  in  the  pleadings,  at  the  opening  of  the  trial,  in  the  long 
interval  between  the  June  sittings  and  the  December  sittings, 
and  during  the  days  in  December  which  were  taken  up  by  the 
evidence.  In  all  that  time  not  a suggestion  or  hint  was  given 
that  the  defendants  relied  or  intended  to  rely  upon  that  defence; 
and  only  at  the  very  last  moment,  on  the  conclusion  of  the  argu- 
ment on  behalf  of  the  defendants,  was  it  first  mentioned.  There 
can  be  no  question  that  the  defendants,  through  their  counsel,  were 
fully  aware  of  the  so-called  arbitration  provisions.  The  reason- 
able inference  is  that  the  defendants  deliberately  ignored  that  part 
of  the  constitution,  and  submitted  their  rights  to  this  Court  for 
consideration  and  decision,  and  I have  so  treated  the  application 
to  amend. 

The  method  by  which  the  name  of  the  Prosvita  Society  and 
its  objects  were  attempted  to  be  changed  and  its  property  and 
assets  diverted  from  the  original  purposes  was  illegal;  it  was  not 
within  the  power  of  those  who  engaged  in  that  attempt  to  make 
such  change  or  to  divert  or  appropriate  the  property  of  the  society 
to,  or  use  it  for,  purposes  other  than  those  declared  by  its  consti- 
tution; and  the  defendants  should  be  restrained  therefrom  and 
from  any  attempt  to  deprive  the  members  of  the  society  of  the 
rights  and  privileges  of  membership  unless  they  adopt  the  doc- 
trines, principles,  or  practices  of  the  defendants  and  those  associ- 
ated with  them  which  are  opposed  to  the  declared  purposes  and 
practices  of  the  Prosvita  Society.  Members  on  whom  such  doc- 
trines, principles,  and  practices  were  attempted  to  be  imposed 
should  be  re-instated  in  membership  and  allowed  to  exercise  their 
rights  under  the  constitution  without  interference  from  the  defend- 
ants or  those  entertaining  views  antagonistic  to  those  of  the  society. 

The  defendants  and  those  associated  with  them  who  are  in  har- 
mony with  their  objectionable  views  and  principles  should  be  re- 
strained from  using  the  property  and  assets  of  the  society  for  other 
than  its  original  purposes  and  from  any  attempt  to  alienate, 
transfer,  or  otherwise  deal  therewith.  There  should  also  be  an 
order  restoring  the  name  of  the  society. 
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Kelly,  J.  A question  may  be  raised  as  to  whether  the  plaintiffs’  status 
2^24  entitles  them  to  an  injunction  in  respect  of  the  property  and 

assets.  Under  the  authority  of  Vick  v.  Toivonen,  cited  above, 

Bryl;nski  I think  they  have  that  right.  But,  even  if  this  should  not  be  so, 
Inkol.  the  trustees  of  the  property  (one  of  whom  is  a plaintiff)  would 
undoubtedly  have  that  right  (Halsbury’s  Laws  of  England,  vol.  4, 
p.  426,  para.  914) ; and,  if  it  were  necessary,  and  if  the  other  two 
trustees  should  consent  thereto,  an  order  could  be  made  to  add 
those  two  as  parties  plaintiff. 

The  plaintiffs  are  entitled  to  their  costs  of  the  action. 

At  the  conclusion  of  the  trial  I suggested  that  it  might  be 
proper  that  the  attention  of  other  authorities  be  directed  to  what 
the  record  of  this  trial  has  revealed.  I therefore  now  direct  that 
the  books,  papers  and  documents,  put  in  as  exhibits  at  the  trial 
which  refer  to  the  defendants’  methods  and  their  intimate  associa- 
tion with  other  organisations  or  organisation,  be  retained  in  Court 
for  use  to  that  end,  if  it  should  become  necessary. 

If  there  appear  to  be  repetitions  in  the  above  statement  and 
findings  it  is  due  to  the  fact  that  there  was  variety  in  the  manner 
in  which  the  case  was  stated  and  presented ; the  reasons,  therefore, 
have  sought  to  cover  each  and  every  of  such  forms  of  presentment. 
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Robins  v.  National  Trust  Co. 


Particulars — Attack  on  Will — Allegations  of  Undue  Influence — Names 
of  Persons — Practice — Examination  for  Discovery. 

In  an  action  in  which  the  plaintiff  alleged  that  the  making  of  a will  by 
a deceased  person  was  procured  by  undue  influence,  the  Master  made 
an  order  for  the  delivery  by  the  plaintiff  to  the  defendants  of  particu- 
lars as  to  “ what,  where,  how,  and  by  whom,  the  undue  influence 
alleged  . . . was  exercised,  giving  dates,  places,  modes,  names,  and 
addresses.”  The  order  was  made  after  the  plaintiff  had  been  ex- 
amined for  discovery,  but  had  on  his  examination  shewn  little  know- 
ledge of  the  circumstances  surrounding  the  making  of  the  will. 

The  Master's  order  was  varied  by  directing  the  plaintiff  to  give  particu- 
lars of  the  names  of  the  persons  alleged  to  have  exercised  undue  influ- 
ence, so  far  as  the  names  were  known  to  the  plaintiff,  and  directing 
him  to  attend  for  further  examination  for  discovery  if  the  defendants 
so  desired. 

The  practice  prescribed  in  Salisbury  v.  Nugent  (1883).  9 P.D.  23,  should 
still  be  followed — the  change  made  in  England  in  1901  by  O.  xix.  R. 
25  A.  not  having  been  made  here. 

Remarks  upon  the  effect  of  orders  for  particulars  in  such  a case  as  this. 

Wallace  v.  McDowell , [1920]  2 I.R.  194,  referred  to. 
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An  appeal  by  the  plaintiff  from  an  order  of  the  Master  (18th 
March,  1924)  requiring  the  plaintiff  to  give  particulars  as  to 
“ what,  where,  how,  and  by  whom,  the  undue  influence  alleged  in 
paragraph  9 of  the  statement  of  claim  was  exercised,  giving  dates, 
places,  modes,  names,  and  addresses/5 

March  25.  The  appeal  was  heard  by  Middleton,  J.A.,  in 
Chambers. 

W.  R.  West,  for  the  plaintiff. 

H.  C.  Walker,  for  the  defendants. 

March  25.  Middleton,  J.A. : — The  plaintiff  was  at  one  time 
resident  in  Canada,  and  had  business  relationship  with  the  late  E. 
Chandler  Walker,  who  died  in  March,  1915.  By  a will  bearing 
date  the  21st  December,  1901,  the  deceased  left  the  plaintiff  a very 
large  legacy.  In  1914  the  deceased  made  another  will,  under 
which  the  plaintiff  does  not  take.  The  last  will  in  point  of  date 
was  admitted  to  probate.  In  this  action  the  plaintiff  charges 
that  at  the  date  of  the  last  will  the,  testator  was  incapable  of 
making  a will,  and  that  the  document  signed  was  procured  through 
undue  influence.  The  plaintiff  has  been  examined  for  discovery, 
and  it  is  quite  plain  that  personally  he  has  very  little  knowledge  of 
the  circumstances  surrounding  the  making  of  the  will  which  he 
attacks.  This  examination  was  taken  some  time  ago,  and  it  may 
well  be  that  since  then  he  has  acquired  much  further  light. 

Until  the  present  order  the  case  of  Salisbury  v.  Nugent  (1883), 
9 P.D.  23,  a decision  of  the  Court  of  Appeal,  was  generally  sup- 
posed to  have  determined  the  law.  In  that  case  there  was  a 
general  charge  of  undue  influence,  and  an  order  had  been  made 
directing  the  defendant  to  give  the  names  of  the  persons  charged 
with  undue  influence,  but  the  President  of  the  Probate  Division 
declined  to  make  the  further  order  sought.  Upon  an  appeal,  Lord 
Justice  Cotton,  who  was  regarded  as  a master  of  practice,  stated 
that  it  might  be  “ reasonable  to  require  from  the  defendant  a 
general  statement  of  the  facts  on  which  he  means  to  rely.  It  is, 
however,  admitted  to  be  the  settled  practice  to  require  no  further 
particulars  than  such  as  have  been  ordered  in  the  present  case,  and 
as  that  practice  prevailed  long  before  the  Judicature  Acts,  under 
the  very  eminent  and  experienced  Judges  who  presided  in  the 
Probate  Court,  I think  that  we  ought  not  to  disturb  it.”  Lord 
J ustice  Lindley  points  out  that  “ the  case  may  depend  on  a multi- 
tude of  circumstances  of  which  it  is  impossible  to  give  particulars. 
That  seems  to  me  to  be  the  reason  why  the  existing  rule  has  been 
established/5  Lord  Justice  Fry,  agreeing  with  the  views  I have 
quoted,  adds,  “ I am  bound  to  say  that  I think  great  difficulties 
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may  arise  from  orders  of  the  kind  now  asked  for.  It  appears  to 
me  to  be  hardly  possible  to  give  particulars;  if  the  persons  were 
members  of  the  family  the  whole  family  history  might  have  to  be 
gone  into.  I think  that  to  adopt  any  other  form  of  order  would 
lead  to  great  prolixity  and  to  expensive  contests  as  to  the  sufficiency 
of  the  particulars.” 

In  England  it  has  been  deemed  desirable  to  change  this  well- 
settled  practice,  and  the  change  was  brought  about  by  the  making 
of  a new  Rule  in  1901  (0.  xix.,  R.  25A.),  which,  if  enacted  here, 
might  justify  the  Master’s  order;  but,  in  the  absence  of  such  a 
Rule,  I think  it  is  safter  to  follow  the  well-established  practice.  The 
effect  of  the  change  of  practice  is  shewn  by  the  decision  of  the 
President,  Sir  Henry  Duke,  in  In  the  Estate  of  Shrewsbury, 
[1922]  P.  112. 

My  own  opinion  of  the  desirability  of  any  change  in  the  prac- 
tice so  as  to  authorise  the  making  of  the  order  sought  is  probably 
of  no  importance,  but  I strongly  deprecate  the  making  of  orders 
for  particulars  which  tie  the  hands  of  the  Judge  presiding  at  the 
trial,  and  interfere  with  the  fullest  investigation  of  the  circum- 
stances surrounding  the  making  of  a will,  by  cross-examination  at 
the  trial.  Such  orders,  in  my  view,  tend  to  obstruct  the  attain- 
ment of  justice  and  the  due  adjudication  upon  the  question  sub- 
mitted. 

In  a very  great  majority  of  instances  it  is  utterly  impossible 
for  a plaintiff  attacking  a testamentary  document  to  be  aware  in 
advance  of  exactly  everything  that  took  place.  He  is  alleging  mis- 
conduct on  the  part  of  those  adverse  to  him,  and  he  must  depend 
in  great  part  upon  what  he  may  be  able  to  elicit  at  the  hearing. 
Undue  influence  is  generally  found  as  an  inference  based  upon 
relevant  facts  established  in  evidence ; and  what  is  really  sought  on 
a motion  of  this  kind  is  to  compel  the  plaintiff  to  disclose  in  his 
pleadings  the  evidence  on  which  he  relies,  in  violation  of  the 
express  provision  of  our  Rules.  (See  Rule  141). 

The  Irish  case  Wallace  v.  McDowell,  [1920]  2 I.R.  194,  goes 
far  to  support  the  view  I have  expressed. 

In  view  of  the  fact  that  the  examination  for  discovery  took 
place  some  time  since,  I think  the  proper  order  to  make  now  is 
to  direct  the  plaintiff  to  give,  within  four  days  from  this  date, 
particulars  of  the  names  of  the  persons  alleged  to  have  exercised 
undue  influence,  so  far  as  the  same  are  now  known  to  the  plaintiff, 
and  to  direct  him  to  attend  for  further  examination  for  discovery, 
if  the  defendants  so  desire.  The  costs  of  this  appeal  should  be  to 
the  plaintiff  in  any  event  of  the  litigation.  The  costs  of  the 
motion  below  should  be  in  the  cause. 
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[WRIGHT,  J.] 

Howe  v.  Niagara  St.  Catharines  and  Toronto  Railway  Co. 

Negligence — Railway — Expulsion  of  Passenger  from  Car  for  Refusal  to 
Produce  Ticket  or  Pay  Fare — Dominion  Railway  Act,  1919,  9 d 10 
Geo.  V.  ch.  68,  sec.  354 — “ Usual  Stopping  Place  ” — Rules  of  Rail- 
way Company  Approved  by  Railway  Board — Evidence — Nonsuit — 
Findings  of  Jury. 

The  plaintiff,  “ in  a somewhat  intoxicated  condition,”  got  upon  a car 
of  the  defendants;  he  refused  to  produce  his  ticket  or  pay  his  fare, 
and  was  put  off  the  car  at  a “ usual  stopping  place  ” where  there  was 
a platform.  About  an  hour  and  a quarter  later,  he  was  found  under 
another  car  on  the  defendants’  railway,  a considerable  distance  from 
the  place  where  he  was  put  off.  He  was  found  to  be  injured,  apparently 
by  reason  of  a wheel  of  this  car  having  passed  over  one  of  his  feet; 
and  he  brought  this  action  to  recover  damages  for  his  injuries,  alleg- 
ing negligence  on  the  part  of  the  defendants.  In  answer  to  questions 
the  jury  found  that  the  accident  to  the  plaintiff  was  caused  by  the 
negligence  of  the  defendants;  that,  owing  to  the  intoxicated  condition 
of  the  plaintiff,  the  defendants  shewed  lack  of  judgment  in  putting 
him  off  the  car,  and  not  properly  conducting  him  from  their  property 
(clause  41  of  the  general  rules  and  instructions  of  the  defendants, 
approved  by  the  Dominion  Board  of  Railway  Commissioners);  that 
the  accident  was  caused  by  his  being  put  off  the  car  at  that  time;  and 
that  the  conductor  demanded  payment  of  the  plaintiff’s  fare  before 
he  was  put  off  the  car:  — 

Held,  that  there  was  no  evidence  of  any  breach  of  the  requirements  of 
sec.  354  of  the  Dominion  Railway  Act,  1919,  or  of  the  general  rules 
and  instructions  of  the  defendants,  which  have  the  force  of  a statute, 
and  no  evidence  of  negligence  to  be  submitted  to  the  jury. 

Review  of  the  authorities. 

Semble , also,  that  upon  the  findings  of  the  jury  the  judgment  should 
be  for  the  defendants. 

An  action  for  damages  for  injuries  sustained  by  the  plaintiff, 
by  reason,  as  he  alleged,  of  the  negligence  of  the  defendants. 

The  action  was  tried  by  Wright,  J.,  without  a jury,  at  St. 
Catharines. 

A.  Courtney  King  stone,  K.C.,  and  M.  A.  Seymour , for  the 
plaintiff. 

J.  P.  Pratt,  for  the  defendants. 

March  27.  Wright,  J. : — On  the  25th  August,  1923,  the 
plaintiff,  who  is  a dentist  practising  at  St.  Catharines,  purchased  a 
ticket  at  that  city  over  the  defendants’  line  of  railway  to  Niagara 
Falls,  Ont.,  and  return.  On  the  return- journey,  he  boarded  the 
train  or  car  at  Bridge  street  station  in  the  city  of  Niagara  Falls, 
he  then  being  in  a somewhat  intoxicated  condition. 

The  conductor,  on  one  or  two  occasions,  demanded  that  the 
plaintiff  hand  over  his  ticket,  but  the  plaintiff  failed  to  do  so,  and 
used  vile  and  abusive  language  to  the  conductor.  The  conductor 
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then  demanded  that  he  produce  the  ticket  or  pay  his  fare,  stating 
that  if  he  did  neither  one  nor  the  other  he  would  have  to  get  off 
the  car.  The  plaintiff  did  not  pay  his  fare,  nor  did  he  produce  his 
ticket,  and  stated  that  he  would  get  off  the  car,  which  he  did  at 
Stanley  street  stop.  This  was  about  7.15  standard  time. 

The  plaintiff  states  that  he  does  not  remember  what  occurred 
after  he  left  the  car,  hut  the  fact  is  that  about  8.30  p.m.  he  was 
found  under  a car,  on  the  defendants*  railway,  some  considerable 
distance  to  the  west  of  Stanley  street.  How  he  got  there  he  is 
unable  to  state,  but  witnesses  were  called  who  testified  to  the  fact 
that  he  was  found  under  the  car  near  the  rear  end,  but  apparently 
only  one  of  his  feet  was  passed  over  by  the  wheels  of  the  car. 

Upon  conclusion  of  the  plaintiff’s  case,  the  defendants*  counsel 
moved  for  a nonsuit,  and  renewed  the  motion  at  the  close  of  the 
whole  case.  I reserved  judgment  on  this  motion,  and  submitted 
questions  to  the  jury,  which,  with  the  answers  thereto,  are  as  fol- 
lows : — 

“ 1.  Was  the  accident  to  the  plaintiff  caused  by  any  negligence 
on  the  part  of  the  defendant  company?  A.  Yes. 

“ 2.  If  your  answer  to  the  preceding  question  is  ‘yes,*  then 
state  fully  the  acts  of  negligence  on  the  part  of  the  defendant  com- 
pany which  caused  the  accident?  A.  We,  the  jury,  consider  that 
owing  to  the  intoxicated  condition  of  the  plaintiff  (Dr.  Howe) 
the  N.  S.  & T.  Company  shewed  lack  of  judgment  in  putting  plain- 
tiff off  the  car,  and  not  properly  conducting  him  from  the  N.  S. 
& T.  Company’s  property.  See  clause  41,  general  rules  and  in- 
structions. We  consider  that  accident  was  caused  due  to  his  being 
put  off  the  car  at  that  time. 

“ 2a.  Did  the  conductor,  Wills,  demand  payment  of  plaintiff’s 
fare,  before  plaintiff  was  put  off  the  train?  A.  Yes. 

“ 3.  Damages?  A.  $1,610.85.” 

The  conductor  testified  that  he  demanded  the  fare  before  the 
plaintiff  was  ordered  off  the  train,  and  the  jury  so  found.  The 
plaintiff  himself  admitted  that  the  conductor  had  demanded  his 
ticket  at  least  twice  before  he  was  ordered  off  the  car,  and,  accord- 
ing to  the  uncontradicted  testimony,  it  was  on  account  of  his  fail- 
ure to  produce  and  deliver  up  his  ticket  or  pay  his  fare  that  he 
was  expelled  from  the  train. 

That  the  plaintiff  was  in  an  intoxicated  condition  was  abun- 
dantly established,  but  as  to  the  degree  of  intoxication  there  was 
very  considerable  difference  of  opinion.  The  plaintiff  himself 
stated  that  he  walked  across  the  lower  bridge  from  Niagara  Falls, 
New  York,  to  Niagara  Falls,  Ontario;  that  he  put  his  bridge- 
ticket  into  the  box  kept  for  that  purpose,  and  that  he  got  on  the 
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defendants*  car  at  the  Bridge  street  station  without  assistance.  He 
also  got  off  the  car  at  Stanley  street  stop  without  any  assistance. 
It  is  true  he  did  fall  after  he  got  on  the  platform,  but  some  wit- 
nesses accountj  for  his  falling  by  the  fact  that  he  was  making 
certain  gestures  with  his  arms,  which  might  cause  him  to  lose 
his  balance. 

The  first  question  that  presents  itself  for  consideration  is  whe- 
ther or  not  there  was  any  evidence  proper  to  be  submitted  to  the 
jury  or  upon  which  the  jury  could  find  negligence  on  the  part  of 
the  defendants  which  caused  the  accident. 

For  the  defendants  it  is  contended  that  there  was  no  negligence 
whatever,  and  that  the  conductor  was  justified  in  expelling  the 
plaintiff  from  the  train  in  the  manner  and  at  the  time  he  was 
expelled.  Counsel  relies  on  sec.  354  of  the  Dominion  Railway 
Act,  1919,  9 & 10  Geo.  V.  ch.  68,  which  reads  as  follows: — 

“ Every  passenger  who  refuses  to  pay  his  fare  or  produce  and 
deliver  up  his  ticket  upon  the  request  of  a conductor  may,  by 
the  conductor  of  the  train  and  the  train  servants  of  the  company, 
be  expelled  from  and  put  out  of  the  train,  with  his  baggage,  at  any 
usual  stopping  place;  provided  that  the  conductor  shall  first  stop 
the  train  and  use  no  unnecessary  force.** 

The  plaintiff  at  the  trial  put  in  evidence  the  general  rules  and 
instructions  of  the  defendant  company,  which  have  been  approved 
by  the  Railway  Board,  and  therefore  have  the  force  of  a statute, 
as  held  by  the  Supreme  Court  of  Canada  in  Canadian  Pacific 
Railway  Co.  v.  Lawson  (1885),  Cassels*s  Digest,  729. 

The  rules  applicable  to  the  situation  in  tFis  case  are  as 
follows : — 

“ 35.  Should  a person  be  found  upon  the  train  without  a ticket 
or  pass  or  some  form  of  authorised  transportation  he  must  be 
required  to  pay  fare,  and  in  case  he  refuses  to  do  so,  he  should 
be  ejected  from  the  train,  only  such  force  being  used  as  is  suffi- 
cient for  his  removal,  and  in  no  case  with  unnecessary  violence, 
harsh  language,  or  display  of  ill  temper,  or  while  the  train  is  in 
motion.  The  ejectment  must  be  made  by  the  conductor  and  train- 
men as  an  act  of  legal  duty,  and  only  in  a reasonable  manner  and 
at  a proper  place.  It  should  not  be  in  such  a place,  in  such 
weather,  or  at  such  unreasonable  hours  of  the  night,  as  might  easily 
endanger  the  life  or  safety  of  the  person  ejected.  The  person 
ejected  must  not  be  a child  of  tender  years,  a person  of  unsound 
mind,  or  a person  in  such  feeble  and  helpless  condition  as  to  be 
unable  to  take  care  of  himself  at  the  point  of  ejectment.** 

“41.  No  passenger  will  be  ejected  from  a car  for  mere  intoxi- 
cation, unless  the  said  passenger  becomes  dangerous  or  offensive. 
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Such  passenger  must  then  be  ejected  with  great  care,  and  must  be 
guided  until  off  the  company’s  premises.” 

The  plaintiff  contends  that  the  conductor  did  not  observe  these 
two  rules,  and  that  the  breach  of  these  rules  constitute  evidence 
of  negligence,  for  the  results  of  which  the  defendant  company 
would  be  liable. 

My  present  duty  is  to  determine  whether  or  not  there  was  any 
evidence  upon  which  the  jury  could  reasonably  find  negligence  on 
the  part  of  the  defendants.  The  plaintiff  contends  that  there  was 
a breach  of  the  rules,  and  therefore  negligence  in  the  following 
particulars : — 

(1)  The  ejectment  was  not  at  a proper  place. 

(2)  It  was  at  such  a place  and  at  such  unreasonable  hour  as 
might  easily  endanger  the  life  or  safety  of  the  person  ejected  (the 
plaintiff). 

(3)  The  plaintiff  was  in  such,  a feeble  and  helpless  condition 
as  to  be  unable  to  take  care  of  himself  at  the  point  of  ejectment. 

(4)  The  acts  of  the  conductor  were  in  contravention  of  rule 
35,  already  cited. 

(5)  The  provisions  of  rule  41  apply  in  this  case,  and  therefore 
it  was  the  duty  under  that  rule  of  the  defendants’  employees  to 
guide  the  plaintiff  until  off  the  company’s  premises. 

The  uncontradicted  evidence  establishes  the  following: — 

(1)  That  the  plaintiff  refused'  to  produce  his  ticket  or  pay 


his  fare. 

(2)  That  he  was  expelled  from  the  train  at  Stanley  street  stop. 

(3)  That  such  expulsion  was  on  account  of  his  refusal  to 
produce  his  ticket  or  to  pay  his  fare. 

This  brings  me  to  a consideration  of  the  question  whether 
there  was  any  evidence  of  a breach  of  the  rules  or  statute  on  the 
part  of  the  conductor,  or  other  employee  of  the  defendants. 

The  section  of  the  Railway  Act  already  cited  requires  that  the 
expulsion  be  at  any  usual  stopping  place.  It  is  in  evidence  that 
the  train  or  cars  very  frequently  stopped  at  the  Stanley  street 
crossing  and  that  the  Hydro-Electric  employees  in  large  numbers 
frequently  got  on  and  off  the  car  at  that  place.  It  is  also  in  evi- 
dence that  a shelter  was  provided  at  that  place  for  passengers 
getting  on  or  off  the  car;  that,  on  the  very  occasion  when  the 
plaintiff  was  expelled  from  the  car,  two  other  passengers  got  off 
at  that  stop. 

I think,  upon  this  evidence,  the  only  conclusion  that  could  be 
drawn  is  that  the  stopping  place  in  question  was  a^usual  stopping 
place  within  the  meaning  of  the  Railway  Act.  It  will  be  noted 
that  the  place  is  spoken  of  in  the  statute  and  rules  as  any  usual 
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stopping  place,  not  as  a station,  as  in  other  sections  of  the  Act.  In 
Habeck  v.  Chicago  and  North-Western  Railway  Co.  (1911),  146 
Wis.  645,  this  question  was  considered,  and  the  Court  there  held 
that  a usual  stopping  place  was  a place  reasonably  safe  for  the 
discharge  of  passengers,  and  not  necessarily  a regular  station. 

I hold,  therefore,  that  the  place  where  the  plaintiff  was  expelled 
was  a usual  stopping1  place,  within  the  meaning  of  the  Railway 
Act  and  the  rules  of  the  defendant  company. 

As  to  the  time,  I think  it  could  not  reasonably  he  said  that 
7.15  p.m.  was  “an  unreasonable  hour  of  the  night ” under  rule 
35.  According  to  the  evidence,  twilight  ended  at  8.28  p.m.  on 
the  day  of  the  accident. 

As  to  whether  or  not  the  plaintiff  was  a person  in  such  a feeble 
and  helpless  condition  as  to  be  unable  to  take  care  of  himself  at 
the  point  of  ejectment,  I do  not  think  that  there  was  any  evidence 
that  the  plaintiff  was  in  such  a condition.  He  was  able  to  get  on 
the  car  himself,  unaided,  and  got  off  the  car  unaided.  In  my 
view,  the  person  mentioned  in  the  rule  must  be  both  feeble  and 
helpless,  and  there  is  certainly  no  evidence  here  that  the  plaintiff 
was  feeble. 
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Turning  now  to  a consideration  of  the  provisions  of  rule  41, 
I doubt  whether  the  plaintiff  can  invoke  the  provisions  of  that 
rule,  as  he  was  expelled,  not  on  account  of  drunkenness,  but  be- 
cause he  refused  to  pay  his  fare  or  produce  a ticket.  Even  if  the 
provisions  of  rule  41  apply,  the  plaintiff  would  not  be  benefited 
thereby,  as  he  did  finally  get  off  the  company’s  premises  without 
injury  to  himself,  and  it  was  not  on  account  of  the  fact  that  he 
was  not  guided  off  the  company’s  premises  that  the  accident  hap- 
pened. 

Mr.  Kingstone  urges  that  under  the  decision  in  Dunn  v. 
Dominion  Atlantic  Railway  Co.  (1920),  60  Can.  S.C.R.  310,  it 
was  for  the  jury  to  say  whether  or  not  the  accident  was  the  reason- 
able and  probable  result  of  negligence  on  the  part  of  the  defend- 
ants in  evicting  him  from  the  train,  but  it  is  still  the  province  of 
the  Court  to  say  whether  or  not  there  is  any  evidence  of  negligence. 
See  Delahanty  v.  Michigan  Central  Railway  Co.  (1905),  10  O.L.R. 
388. 

In  the  present  instance  the  plaintiff  left  the  defendants’  prem- 
ises and  passed  over  or  across  Stanley  street,  which  is  in  the 
western  limit  of  the  city  of  Niagara  Falls.  Upon  this  street  there 
is  a sidewalk  and  there  are  electric  lights.  Near-by  are  a store, 
a garage,  and  some  dwelling  houses  within  a short  distance.  This 
state  of  facts  is  clearly  different  from  the  conditions  existing  in 
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Wright,  J.  Dunn  v.  Dominion  Atlantic  Railway  Co.,  and  more  nearly  corre- 
2924.  sponds  with  the  facts  in  the  Delahanty  case,  already  cited. 

7e  Once  the  plaintiff  got  on  the  highway,  he  must,  according  to 

v.  the  evidence,  have  again  entered  upon  the  railway  track  and  pro- 
S?€athar-  ceeded  towards  St.  Catharines,  when  he  met  with  the  accident. 
ines  and  He  then  became  a trespasser,  and  he  would  be  on  the  track  at  his 
Raelway  own  r^s^*  $ee  Barnett  v.  Grand  Trunk  Railway  Co.,  [11911] 
Co.  A.C.  361. 

The  facts  in  this  case  are  somewhat  similar  to  those  in  the  case 
of  Fdgerly  v.  Union  Street  R.  R.  Co.  (1892),  67  N.H.  312,  where 
it  was  held  that  after  the  plaintiff  reached  a highway  he  ceased  to 
be  a licensee  upon  the  railroad  company’s  premises,  and  if  he 
again  entered  on  their  premises  he  became  a trespasser.  This  case 
is  also  authority  for  the  proposition  that,  if  any  accident  occurred 
after  the  plaintiff  once’  reached  the  highway,  it  could  not  be  said 
that  such  accident  was  the  natural  and  proximate  result  of  his 
expulsion. 

The  later  decisions,  namely,  F.  W.  Jeffrey  and  Sons  Ltd.  v. 
Copeland  Flour  Mills  Ltd.  (1922),  52  O.L.R.  617,  In  re  Polemis 
and  Furness  Withy  & Co.  Ltd.,  [1921]  3 K.B.  560,  and  Cammack 
v.  New  Brunswick  Power  Co.  (1922),  70  D.L.R.  697,  treat  as 
settled  law  that  the  inquiry  as  to  whether  or  not  the  accident  is 
the  direct  result  or  the  natural  and  probable  result  of  the  negli- 
gence is  only  material  in  determining  whether  or  not  there  was 
negligence,  and  that  for  any  other  purpose  such  inquiry  is  irrele- 
vant. 

In  the  present  case,  I think  these  decisions  support  the  view 
that  under  all  the  circumstances  there  was  no  evidence  of  negli- 
gence proper  to  be  submitted  to  a jury. 

Although  it  may  be  unnecessary  to  do  so,  I shall  now  consider 
whether  or  not  the  findings  of  the  jury  entitle  the  plaintiff  to  judg- 
ment. 

The  jury  found,  in  answer  to  the  first  question,  that  the  acci- 
dent was  caused  by  the  negligence  of  the  defendant  company. 

In  answer  to  the  second  question,  the  jury  found  that  the  negli- 
gence consisted  in  lack  of  judgment  in  putting  the  plaintiff  off  the 
car  and  not  conducting  him  from  the  company’s  premises  accord- 
ing to  clause  41  of  the  rules.  This  answer  excludes  all  other  negli- 
gence except  such  as  may  be  comprised  in  the  remainder  of  the 
answer. 

The  failure  of  the  company’s  employees  to  guide  the  plaintiff 
off  the  premises  of  the  company  could  not  by  any  means  be  held 
to  cause  the  accident.  In  crossing  Stanley  street,  he  had  left  the 
premises  of  the  company,  and  he  returned  to  the  premises  of  the 
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company  before  the  accident.  There  is  no  possible  connection 
between  the  acts  of  negligence  as  found  by  the  jury  and  the 
accident. 

It  is  questionable  whether  lack  of  judgment  can  be  treated  as 
negligence. 

It  is  exceedingly  difficult  to  discover  what  the  last  part  of  the 
jury’s  answer  to  the  second  question  means. 

Does  it  mean  that  if  the  plaintiff  had  not  been  put  off  the 
car  the  accident  would  not  have  happened?  If  that  is  the  mean- 
ing, it  is  not  a finding  of  negligence,  but  merely  that  a position 
or  condition  was  created. 


Wright,  J. 
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Or  does  it  mean  that  the  time  of  the  plaintiff’s  expulsion  was 
improper  ? 

In  either  view,  it  is  too  uncertain  a finding  to  entitle  the  plain- 
tiff to  judgment. 

The  motion  for  a nonsuit  must  be  granted and,  if  neces- 

sary, the  motion  for  judgment  on  the  findings  of  the  jury  must 
be  decided  in  favour  of  the  defendant  company. 

The  action  will  be  dismissed  with  costs. 


[ORDE,  J.A.] 


1924. 


Benn  v.  Hawthorne. 


March  29. 


Will — Mutual  Wills  Made  by  Father  and  Son — Agreement  of  Son  to 
Purchase  Property  from  Father  — Collateral  Oral  Agreement  of 
Father  not  to  Revoke  Will  — Condition  of  Son’s  Entering  into 
Agreement  — Admission  of  Extrinsic  Parol  Evidence  — New  Will 
Made  by  Father  Revoking  Former  Will  — Establishment  against 
Executors  of  Father  of  Agreement  not  to  Revoke  — Enforceable 
Agreement  — Specific  Performance  — Declaration  that  Estate  Held 
in  Trust  by  Executors  of  Later  Will  for  Son — Statute  of  Frauds — 
Costs. 


In  November,  1919,  the  plaintiff  and  his  father  each  executed  a will 
by  which,  with  the  exception  of  certain  pecuniary  legacies,  each  left 
his  whole  estate  to  the  other.  In  July,  1921,  the  plaintiff  signed  an 
agreement  to  purchase  from  his  father  (upon  terms  favourable  to 
the  father)  an  undivided  interest  which  the  father  owned  in  certain 
real  estate,  and  the  agreement  was  duly  carried  out  by  conveyances. 
The  agreement  was  entered  into  by  the  plaintiff  in  consideration  of 
the  undertaking  of  his  father,  not  in  writing,  that  his  (the  father’s) 
will  made  in  1919  should  remain  unchanged  until  his  death.  The 
father  died  in  May,  1923,  at  the  age  of  74,  having  in  December,  1922, 
executed  a new  will  whereby  he  gave  his  estate  to  others  than  the 
plaintiff.  The  plaintiff  brought  this  action  against  the  executors  of 
his  father  to  enforce  specific  performance  of  the  agreement  or  under- 
taking of  his  father  not  to  revoke  the  will  of  November,  1919:  — 
Held,  that  the  agreement  of  July,  1921,  being  clearly  proved  by  oral 
evidence,  was  enforceable  against  the  father’s  estate;  but  that  did  not 
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mean  that  the  will  of  1922  was  to  he  set  aside  and  that  of  1919  sub- 
stituted for  it:  a will  being  by  its  very  nature  revocable,  if  it  is 
revoked  in  breach  of  a covenant  not  to  revoke  it,  the  new  will,  if 
otherwise  valid,  stands  as  the  last  will  of  the  testator. 

• S tone  v.  Hoskins,  [1905]  P.  194,  and  In  the  Estate  of  Heys,  [1914]  P. 
192,  197,  followed. 

But  in  such  a case  specific  performance  will  be  granted  by  declaring 
the  executors  under  the  last  will  trustees  for  the  covenantee  of  the 
property  which  would  have  passed  to  him  under  the  revoked  will, 
and  those  who  have  derived  title  to  property  from  the  testator  as 
volunteers  may  be  ordered  to  restore  it. 

The  agreement  of  July,  1921,  superseded  any  earlier  agreement;  and, 
in  the  circumstances,  it  was  immaterial  that  the  plaintiff’s  implied 
undertaking  in  1919  not  to  revoke  his  own  will  was  broken  by  his 
marriage  before  his  father  executed  the  will  of  1922. 

The  stipulation  that  the  father  should  not  revoke  his  will  was  some- 
thing more  than  a term  of  the  bargain  for  the  purchase  and  sale  of 
the  property,  for  the  father’s  undertaking  was  in  substance  made 
by  the  plaintiff  a condition  of  his  entering  into  the  agreement  at  all. 
There  was  nothing  in  the  stipulation  at  variance  with  the  written 
contract  of  purchase  and  sale,  and  the  promise  not  to  revoke  the  will 
had  the  effect  of  an  agreement  collateral  to  the  other,  of  which  ex- 
trinsic parol  evidence  was  receivable. 

Morgan  v.  Griffith  (1871),  L.R.  6 Ex.  70,  Erskine  v.  Adeane  (1873),  L.R. 
8 Ch.  756,  and  Long  v.  Smith  (1911),  23  O.L.R.  121,  applied  and 
followed. 

The  Statute  of  Frauds  had  no  application  to  that  part  of  the  agreement 
which  the  plaintiff  was  seeking  to  enforce.  The  fact  that  some  part 
of  the  testator’s  estate,  at  the  date  of  the  first  will  or  at  his  death, 
consisted  of  land,  was  merely  incidental. 

It  was,  therefore,  declared  that,  except  as  to  the  combined  amount  of 
the  pecuniary  legacies  in  the  will  of  1919,  the  defendants  (executors) 
held  the  whole  estate  of  the  father  in  trust  for  the  plaintiff,  subject 
to  the  debts  and  funeral  and  testamentary  expenses. 

The  executors  were  justified  in  defending  the  action:  they  should  pay 
the  plaintiff’s  costs  of  the  action  and  should  be  allowed  to  indemnify 
themselves  in  respect  thereof,  and  also  in  respect  of  their  own  costs 
as  between  solicitor  and  client,  out  of  the  estate,  as  a testamentary 
expense. 

Action  to  set  aside  a will  and  for  other  relief. 

November  26  and  27,  1923.  The  action  was  tried  by  Orde,  J., 
without  a jury,  at  St.  Catharines. 

A.  Courtney  King  stone,  K.C.,  and  M.  A.  Seymour,  for  the 
plaintiff. 

A.  W.  Marquis,  K.C.,  and  D.  F.  Pepler,  for  the  defendants  the 
executors. 

No  one  appeared  for  the  defendant  Hunter,  who  had  been 
added  by  order. 

March  29,  1924.  Orde,  J.A. The  plaintiff  is  a son  of  the 
late  John  Haslam  Benn,  who  died  on  the  19th  May,  1923,  and 
brings  this  action  against  the  executors  to  whom  probate  of  the 
deceased’s  last  will,  dated  the  23rd  December,  1922,  was  granted, 
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and  against  the  defendant  Edna  Buella  Hunter,  the  plaintiff’s 
sister,  to  have  that  will  set  aside  as  invalid,  for  a declaration  that 
an  alleged  agreement  not  to  revoke  an  earlier  will  made  on  the 
24th  November,  1919,  is  binding  on  the  deceased’s  estate,  and  that 
it  be  declared  that  the  last  mentioned  will  is  the  last  will  of  the  Hawthorne- 
deceased. 

Mrs.  Hunter,  who  was  added  as  a defendant  by  an  order  of 
a Local  Judge,  though  delivering  a statement  of  defence,  was 
not  represented  by  counsel,  but  a letter  from  her  solicitor  was  filed 
stating  that  she  assumed  a neutral  attitude  upon  the  issues  in- 
volved, and  did  not  seek  costs. 

The  allegations  of  undue  influence  and  lack  of  testamentary 
capacity  were  not  borne  out  by  the  evidence,  and  were  expressly 
abandoned  by  the  plaintiff’s  counsel  at  the  conclusion  of  the  trial ; 
so  that  the  only  question  to  be  determined  is  whether  or  not  there 
was  an  agreement  between  the  plaintiff  and  his  father  that  the 
latter’s  will  of  the  24th  November,  1919,  would  not  be  revoked — 
such  an  agreement  as  thei  'Court  can  now  enforce — and,  if  so, 
what  is  the  remedy  to  which  the  plaintiff  is  entitled? 

The  late  John  Haslam  Benn  was  a retired  farmer.  After  his 
retirement  he  lived  at  Niagara-on-the-Lake  and  at  St.  Catharines, 
where  he  died  on  the  19th  May,  1923,  at  the  age  of  74  or  there- 
abouts. His  wife  had  died  in  May,  1919,  and  there  were  two  chil- 
dren of  the  marriage,  the  plaintiff,  then  a bachelor,  and  the  de- 
fendant Mrs.  Hunter,  who  was  living  in  Toronto.  As  a result  of 
Mrs.  Benn’s  death,  the  plaintiff  and  Mrs.  Hunter  came  into  pos- 
session of  the  share  of  that  portion  of  the  estate  of  Mrs.  Benn’s 
father  in  which  she  had  a life-estate,  and  for  this  reason,  as  stated 
in  her  will,  she  gave  all  her  estate,  with  the  exception  of  certain 
specified  and  pecuniary  legacies,  to  her  husband. 

The  plaintiff  says  that  there  had  been  many  discussions  betwe°n 
himself  and  his  father  and  mother  as  to  the  ultimate  destination 
of  her  estate,  and  that  it  was  the  intention  of  his  father  and  mother 
that  it  should  accumulate  and  that  he  should  get  a large  portion 
of  it  to  give  him  a start  in  life. 

The  plaintiff  was  overseas  when  his  mother  died,  but  returned 
to  Canada  later  in  the  year,  and  on  the  24th  November,  1919,  as 
the  result  of  a conversation  with  his  father,  they  each  executed  a 
will  by  which,  with  the  exception  of  certain  pecuniary  legacies, 
each  left  his  whole  estate  to  the  other.  The  pecuniary  legacies  in 
the  father’s  will  consisted  of  a charitable  bequest  of  $500  and  of 
bequests  of  $1,000  each’  to  a brother  and  a sister.  The  pecuniary 
legacy  in  the  plaintiff’s  will  was  a charitable  one  of  $5,000.  The 
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plaintiff  handed  his  will  to  his  father,  who  placed  it  along  with 
his  own  in  his  safety  deposit  box  in  his  bank. 

The  plaintiff  was  then  living  at  Binghampton,  New  York  State, 
but  frequently  visited  his  father.  During  the  summer  of  1921 
his  father  was  staying  at  the  Oban  Hotel  at  Niagara-on-the-Lake, 
which  was  kept  by  Mrs.  Euphemia  Harvey,  and  the  plaintiff  spent 
the  greater  part  of  the  summer  there  also,  and  while  there  made 
the  acquaintance  of  Mrs.  Harvey’s  daughter,  whom  he  subse- 
quently married  on  the  16th  June,  1922. 

Among  the  assets  which  the  plaintiff’s  father  took  under  his 
wife’s  will  was  a one-fifth  interest  in  a freehold  property  on  Ade- 
laide street,  in  Toronto.  At  this  time,  that  is  in  July,  1921,  the 
Adelaide  street  property  was  encumbered  by  a mortgage  for 
$13,000,  and  there  was  also  owing  to  the  Toronto  General  Trusts 
Corporation,  who  were  managing  the  property  for  the  owners,  the 
sum  of  $4,749  for  moneys  advanced  to  pay  taxes,  etc.  The  plain- 
tiff’s father  was  liable,  as  between  himself  and  the  owners  of  the 
other  four-fifths- interests,  to  the  extent  of  one-fifth  of  the  mort- 
gage and  of  the  indebtedness  to  the  trusts  corporation.  The  prop- 
erty was  not  producing  sufficient  revenue  to  meet  the  taxes,  in- 
terest, and  other  expenses  connected  with  its  management,  so  that 
the  one-fifth  interest  in  the  equity  of  redemption  was  not  only 
yielding  no  income  to  Mr.  Benn,  but  was  actually  a burden  because 
of  his  increasing  liability  for  his  share  of  the  deficit. 

While  at  Niagara-on-the-Lake  the  father  received  a letter  from 
the  trusts  corporation  asking  for  a cheque  for  his  share  of  two 
instalments  of  interest  on  the  mortgage,  one  overdue,  and  the  other 
falling  due  within  a few  days,  and  also  referring  to  the  insuffi- 
ciency of  the  rentals  to  meet  taxes,  interest,  and  insurance.  This 
greatly  worried  the  father,  and  early  in  July,  1921,  he  discussed 
the  matter  with  the  plaintiff  and  proposed  to  him  that  he,  the 
plaintiff,  should  take  over  the  father’s  one-fifth  share  in  the  equity 
of  redemption,  paying  therefor  $5,000  in  Government  bonds 
(which  the  father  knew  the  plaintiff  had)  and  assuming  the 
father’s  liability  for  one-fifth  of  the  $13,000  mortgage  and  of  the 
additional  indebtedness  (or  “ overdraft  ” as  they  called  it)  of 
$4,749  to  the  trusts  corporation.  He  explained  to  the  plaintiff 
that  his  income  was  not  sufficient  to  meet  the  calls,  and  ex- 
pressed his  desire  to  convert  his  equity  into  something  which 
would  bring  him  some  immediate  return. 

The  plaintiff  declined  to  enter  into  the  proposed  arrangement 
because  the  property  was  not  self-sustaining,  and  also  because  he 
wanted  to  buy  a home  for  himself. 

It  ought  to  be  explained  here  that  the  plaintiff’s  father  was 
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stone-deaf,  and  that  the  only  means  of  communication  with  him 
(apart  from  the  common  method  of  nodding  and  shaking  the 
head  to  express  “yes”  or  “no”)  was  by  writing  on  slips  of  paper. 

Benn  always  carried  a small  pad  of  paper  which  he  would  hand 
to  any  one  with  whom  he  wished  to  talk.  He  was  also  a veryHAWTH0RNE- 
large,  heavy,  unwieldy  man  and  moved  about  with  great  difficulty. 

Notwithstanding  the  plaintiffs  refusal,  Benn  told  him  to  think 
it  over,  and  a few  days  later  mentioned  the  matter  again,  this  time 
proposing  that  instead  of  the  plaintiffs  paying  him  $5,000  in 
bonds,  he  should  pay  $500  in  cash  and  give  him  a mortgage  for 
$4,500,  at  6 per  cent.,  upon  the  one-fifth  interest  in  the  equity. 

The  plaintiff  again  declined  the  proposal.  The  father  repeated  it 
on  several  occasions  later,  and  the  plaintiff  each  time  declined. 

Then  on  the  10th  July,  1921,  occurred  the  conversation  which 
culminated  in  the  making  of  the  agreement  upon  which  the  plain- 
tiff relies  as  the  foundation  for  the  relief  claimed  in  this  action. 

The  plaintiff  and  Miss  Harvey  had  been  out  that  evening, 
motoring,  and  upon  their  return  to  the  hotel  they  were  met  by 
Mrs.  Harvey,  who  told  the  plaintiff  his  father  wished  to  see  him. 

The  plaintiff’s  father  was  seated  at  a small  table  with  pen,  ink, 
and  paper  upon  it,  and  he  greeted  the  plaintiff  with  the  words 
“ Wellesley,  I want  to  see  you,”  and  then  handed  the  plaintiff  a 
sheet  of  paper  containing  something  in  the  father’s  handwriting. 

This  paper  could  not  be  produced  at  the  trial,  the  plaintiff  being 
under  the  impression  that,  when  the  deed  and  mortgage  which 
were  afterwards  signed  were  completed,  his  father  had  destroyed 
it  as  of  no  further  use.  The  wording  of  the  document,  as  well  as 
the  plaintiff  could  recollect  it,  was  as  follows: — 

“ I hereby  agree  to  purchase  from  my  father  J.  H.  Benn  his 
one-fifth  interest  in  No.  17  & 19  Adelaide  street  west,  I to  pay 
$500  in  cash,  give  a mortgage  for  $4,500  and  assume  one-fifth  of 
the  $13,000  mortgage,  also  one-fifth  of  the  overdraft  amounting 
to  $4,749.”  * 

After  reading  the  paper,  the  plaintiff  handed  it  to  Mrs.  Harvey 
and  her  daughter,  who  both  read  it  and  handed  it  back  to  the 
plaintiff.  The  plaintiff  then  placed  it  on  the  table  and  shook  his 
head  to  shew  that  he  refused.  His  father  then  said : “ Wellesley, 

I want  an  answer  and  I want  it  now.  You  can  take  your  choice. 

If  you  purchase  this  property  on  those  terms  I will  agree  in  con- 
sideration of  your  doing  so  that  my  will  as  made  in  1919  will 
remain  unchanged  to  my  death;  on  the  other  hand,  if  you  do  not 
purchase  this  property,  I will  make  a new  will  and  practically 
disinherit  you”  (or  “cut  you  off” — the  plaintiff  was  not  quite 
sure  which  expression  his  father  used).  His  father  further  told 
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him  that  he  could  save  himself  the  trouble  of  coming  to  see  him. 
The  plaintiff  then  signed  the  paper. 

The  plaintiff’s  statements  as  to  the  making  of  the  agreement 
are  fully  corroborated  by  Mrs.  Harvey  and  her  daughter,  now 
the  plaintiff’s  wife. 

The  conveyance  of  the  one-fifth  interest  and  the  mortgage  back 
for  $4,500  were  prepared  and  executed  in  due  course  and  the  $500 
was  paid  by  the  plaintiff  to  his  father.  The  conveyance  and  mort- 
gage were  drawn  in  Toronto*  and  sent  over  to  St.  Catharines  for 
execution,  and  there  was  a slight  delay  owing  to  the  failure  of  the 
draftsman  to  insert  the  words  “ an  undivided  one-fifth  interest  ” 
in  the  documents.  These  documents  were  executed  in  the  office 
of  Mr.  J.  H.  Campbell,  a barrister  practising  in  St.  Catharines,  on 
the  20th  July,  1921.  Mr.  Campbell  knew  that  the  property  was 
for  the  time  being  a burden  to  Mr.  Benn,  and  suggested  to  the 
plaintiff  that  he  was  paying  pretty  heavily  for  it,  and  the  plaintiff 
explained  to  him  why  he  was  taking  it  over.  The  father  wanted 
to  know  what  Campbell  and  the  plaintiff  were  talking  about,  and 
Campbell  had  to  “ relay  ” the  conversation,  as  he  expressed  it,  to 
the  father  by  writing  it  all  out  on  paper.  The  father  confirmed 
what  the  plaintiff  had  told  Campbell,  and  said  that  he  had  made 
an  agreement  with  his  son  not  to  change  his  will. 

Further  corroboration  of  the  agreement  is  afforded  by  the  evi- 
dence of  Mrs.  Annie  Hunter  (not  the  defendant  Edna  Hunter), 
who  swore  that  in  the  summer  of  1922  (after  the  plaintiff’s  mar- 
riage), while  returning  on  the  boat  from  Toronto  to  Niagara,  the 
plaintiff’s  father,  whom  she  had  known  since  childhood,  was  talk- 
ing to  her  about  his  business  worries  and  his  defective  hearing. 
During  their  conversation  he  said:  “ However,  I’ve  got  Wellesley 
to  buy  some  property  which  is  not  profitable,  but  it  will  be  all 
right;  and  anyway  I’ve  made  an  agreement  with  Wellesley  that 
everything  will  go  to  him.” 

The  plaintiff  gave  his  evidence  with  great  candour  and  frank- 
ness, and  without  any  corroboration  I would  have  believed  his 
statement  as  to  the  making  of  the  agreement.  But  it  is  satisfac- 
tory to  have  his  evidence  corroborated  by  four  other  witnesses,  two 
of  whom  can  have  no  interest,  sentimental  or  otherwise,  in  the 
matter. 

In  answer  to  the  plaintiff’s  contention  as  to  the  making  of  an 
agreement,  the  defendants  contend,  among  other  things,  that  the 
execution  of  the  mutual  wills  on  the  24th  November,  1919,  in- 
volved an  agreement  on  both  sides  not  to  revoke  them,  that  that 
agreement  still  subsisted  when  the  alleged  agreement  of  the  10th 
July,  1921,  was  made,  and  that,  if  it  was  a term  of  the  later  bar- 
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gain  that  the  father  should  not  revoke  his  will,  there  was  an  im- 
plied term  that  the  plaintiff  also  should  not  revoke  his  will.  And 
it  is  argued  that,  the  plaintiff’s  subsequent  marriage  having  re- 
voked his  will,  his  father  was  then  freed  from  any  obligation 
either  resulting  from  the  making  of  the  mutual  wills  in  1919,  or  nAWTH0RNE- 
under  the  agreement  of  July,  1921,  not  to  revoke  his  will. 

It  is  not  necessary  in  the  present  case,  in  my  judgment,  to 
go  into  such  questions  as  the  mutual  obligations  resulting  from 
the  making  of  mutual  wills,  or  the  effect  of  revocation  by  one 
before  or  after  the  death  of  the  other,  or  the  effect  of  revocation 
by  marriage  upon  a covenant  not  to  revoke  and  the  divisibility 
of  that  covenant  in  such  an  event.  The  agreement  of  July,  1921, 
must  have  been  intended  to  supersede  any  earlier  agreement.  And 
it  was  entirely  reasonable  that  it  should.  The  plaintiff  was  a 
young  man,  the  father  had  passed  the  Psalmist’s  allotted  span  of 
life,  and  it  is  hardly  possible  that  he  could  have  seriously  contem- 
plated ever  deriving  any  benefit  from  any  will  his  son  might  make 
in  his  favour.  And  his  statement  to  Mrs.  Hunter  in  the  summer 
of  1922,  after  the  plaintiff’s  marriage,  is  inconsistent  with  any 
idea  that  he  considered  his  son’s  will  as  a factor  in  the  agreement 
for  the  sale  of  the  Adelaide  street  property. 

It  is  also  argued  that,  as  the  agreement  to  purchase  the  prop- 
erty was  reduced  to  writing  by  the  father  and  signed  by  the  plain- 
tiff, the  plaintiff  cannot  by  parol  evidence  add  a term  to  the  agree- 
ment. The  stipulation  that  the  father  should  not  revoke  his  will 
was,  however,  something  more  than  a term  of  the  bargain  for  the 
sale  of  the  property,  for  the  father’s  undertaking  not  to  revoke  his 
will  was  in  substance  made  a condition  by  the  plaintiff  to  his  enter- 
ing into  the  agreement  at  all.  There  is  nothing  in  the  stipulation 
at  variance  with  the  written  contract  of  purchase,  and  the  promise 
not  to  revoke  the  will  has  the  effect  of  a contract  or  agreement 
collateral  to  the  other,  o£  which  extrinsic  parol  evidence  may  be 
given,  within  the  principle  laid  down  in  cases  like  Morgan  v.  Grif- 
fith (1871),  L.R.  6 Ex.  70;  ErsJcine  v.  Adeane  (1873),  L.R.  8 Ch. 

756;  and  Long  v.  Smith  (1911),  23  O.L.R.  121. 

The  defendants  also  rely  upon  certain  evidence  indicating  an 
understanding  that  the  plaintiff’s  father  might  be  at  liberty  to 
alter  the  will  of  1919,  thereby  leaving  the  subject-matter  of  the 
father’s  promise  so  uncertain  as  to  be  unenforceable.  In  support 
of  this  the  defendants  point  to  a letter  written  by  the  father  to 
the  plaintiff  on  the  2nd  August,  1921,  a few  days  after  the  execu- 
tion of  the  deed  and  mortgage  of  the  Adelaide  street  property. 

There  was  some  delay  in  returning  these  documents  to  the  father 
after  they  had  been  sent  to  Toronto  for  registration,  and  the  father 
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Orde,  J.A.  wrote  the  plaintiff  about  it.  In  that  letter,  after  referring  to  the 
1924.  fact  that  kta  mortgagee  should  h<fid  the  deed  and  mortgage  until 

the  discharge  of  the  latter,  he  says : “ If  I should  have  occasion 

Vm  to  change  my  will,  which  is  the  most  unlikely  think  conceivable, 
Hawthorne,  j ^ill  see  that  you  lose  nothing  by  your  purchase,  don’t  be  afraid 
of  that.”  It  is  argued  that  this  letter,  written  within  three  weeks 
of  the  alleged}  agreement  and  received  by  the  plaintiff  without 
protest,  is  inconsistent  with  the  plaintiff’s  assertion  that  there  was 
a definite  agreement  by  his  father  not  to  revoke  his  will.  While 
the  letter  opens  the  door  to  argument,  it  really  cuts  both  ways, 
because  it  clearly  indicates  that  there  had  been  some  discussion 
about  the  will  and  to  that  extent  corroborates  the  plaintiff’s  story. 
The  plaintiff  certainly  made  no  protest  to  his  father  against  the 
suggestion  that  the  latter  might  change  his  will.  Perhaps  he  was 
wise  not  to  do  so.  The  letter  could  not  alter  the  terms  of  the 
agreement  already  made,  and  I think  may  be  regarded  as  the  sort 
of  letter  which  a man  of  the  father’s  dominating  character  and 
temperament  might  write.  It  is  not  unusual  for  parents  to  assume 
that  contracts  made  with  their  own  children  have  not  the  same 
binding  force  as  those  made  with  strangers. 

After  the  plaintiff’s  marriage,  the  relations  between  him  and 
his  father  changed.  The  plaintiff  was  unable  to  visit  his  father 
as  often  as  before,  and  the  father  had  evidently  looked  forward 
to  making  his  home  with  his  son  and  daughter-in-law.  The  plain- 
tiff put  his  father  off  from  time  to  time  for  several  reasons,  partly 
because  of  illness  and  partly  because  he  and  his  wife  were  not  yet 
comfortably  settled  in  their  new  home.  The  father’s  deafness  and 
some  of  his  habits  would  undoubtedly  have  made  his  presence  in 
their  home  very  disagreeable  and  uncomfortable  for  everybody. 
How  far  the  plaintiff’s  filial  duty  to  his  father  .ought  to  have  over- 
come these  objections  it  is  not  necessary  to  discuss.  The  evidence 
indicates  that  the  father  was  really  better  off  in  a place  like  a 
small  hotel  where  he  could  get  the  constant  service  and  attendance 
of  a man-servant,  which  would  have  been  impossible  in  a small 
house.  However  that  may  be,  the  result  was  to  embitter  the  father, 
and  after  some  interviews  with  the  defendant  Marsh  the  will  of 
the  23rd  December,  1922,  was  drawn  up  and  executed.  The  aban- 
donment of  any  claim  that  the  will  was  not  valid  for  lack  of  testa- 
mentary capacity,  ntc.,  renders  it  unnecessary  to  go  into  the  cir- 
cumstances leading  up  to  and  surrounding  its  execution. 

There  was  a conversation  between  the  plaintiff  and  his  father 
shortly  after  this  will  was  made,  in  which  the  father  said  some- 
thing about  making  further  provision  for  his  brother  and  sister, 
but  the  plaintiff  says  that  his  father  did  not  tell  him  that  he  had 


LY.] 


ONTARIO  LAW  REPORTS. 


401 


made  a new  will.  Again,  I think  that  nothing  that  took  place  Orde,  J.A. 
at  this  interview  could  affect  the  terms  of  the  agreement  of  the  1924. 
10th  July,  1921.  The  plaintiff  might  be  willing  for  many  obvious 
reasons  to  humour  his  father,  and  even  to  raise  no  objection  to  a v. 

small  increase  in  the  legacies  to  his  father’s  brother  and  sister,  Hawthorne< 
without  prejudicing  his  rights  under  the  agreement. 

That  there  was  an  enforceable  agreement  with  the  father  as 
alleged  by  the  plaintiff  is  clearly  proved,  and  I so  find.  All  that 
remains  is  the  question  of  the  relief  to  which  the  plaintiff  is 
entitled. 

He  asks  for  specific  performance  of  the  agreement  not  to 
revoke  the'  will  of  1919.  If  by  this  is  meant  that  the  will  of 
December,  1922,  is  to  be  set  aside  and  the  will  of  November,  1919, 
substituted  as  a testamentary  instrument,  he  cannot  get  it.  A 
will  by  its  very  nature  is  revocable.  If  it  is  revoked  in  breach  of 
a covenant  not  to  revoke  it,  the  new  will,  if  otherwise  valid,  neces- 
sarily stands  as  the  last  will  of  the  testator : Stone  v.  Hoskins, 

[1905]  P.  194;  In  the  Estate  of  Heys,  [1914]  P.  192,  and  espec- 
ially per  Sir  Samuel  Evans,  at  p.  197.  But  specific  performance 
will  he  granted  to  the  covenantee  in  this  sense,  that  the  executors 
under  the  last  will  may  be  declared  to  be  trustees  for  the  cove- 
nantee of  the  property  which  would  have  passed  to  him  under  the 
revoked  will,  and  those  who  have  derived  title  to  property  from 
the  testator  as  volunteers  may  he  ordered  to  restore  it. 

The  defendants  have  pleaded  the  Statute  of  Frauds,  but  the 
only  application  of  it  which  their  counsel  pressed  upon  me  is  with 
reference  to  the  realty  owned  by  the  testator.  It  it  argued  that 
the  plaintiff  cannot  enforce  the  parol  agreement  in  so  far  as  the 
realty  is  concerned,  and  they  refer  to  Maddison  v.  Alderson 
(1883),  8 App.  €as.  467,  upon  that  point  and  also  upon  the  ques- 
tion of  part  performance.  That  case,  of  course,  is  a leading 
authority  on  the  effect  of  part  performance  in  taking  a case  out 
of  the  statute.  That  the  contract  there  was  within  sec.  4 of  the 
statute  was  taken  for  granted.  It  could  hardly  have  been  other- 
wise, as  the  testator  was  the  owner  of  a certain  freehold  estate, 
and  the  contract  which  his  housekeeper  attempted  to  enforce  was 
that  he  would  by  his  will  devise  to  her  a life-interest  in  that  par- 
ticular parcel  of  land. 

Here  no  such  agreement  is  set  up.  The  fact  that  some  part 
of  the  testator’s  estate,  whether  at  the  date  of  the  1919  will  or  at 
his  death,  consisted  of  land,  is  merely  incidental,  just  as  in  the 
case  of  a parol  agreement  to  form  a partnership  a partner  may 
acquire,,  as  incidental  thereto,  an  interest  in  the  lands  of  another. 

There  was  nothing  in  the  contract  itself  to  prevent  the  plaintiff's 
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father  from  converting  his  realty  into  personalty,  or  from  spending 
the  whole  of  his  estate  for  that  matter.  All  that  the  plaintiff  was 
entitled  to  was  that  he  should  be  in  the  same  position  at  his 
father’s  death  as  if  the  1919  will  had  been  his  last  will. 

The  Statute  of  Frauds  has  no  application  to  that  branch  of 
the  agreement  which  the  plaintiff  is  seeking  to  enforce,  and  it 
follows  of  course  that  the  doctrine  of  part  performance  need  not 
be  invoked  by  the  plaintiff. 

The  plaintiff  will  be  entitled  to  judgment  declaring  that, 
except  as  to  the  sum  of  $2,500,  being  the  combined  amount  of  the 
three  pecuniary  legacies  in  the  will  of  the  24th  November,  1919, 
the  defendant  executors  hold  the  whole  estate  of  his  father  in 
trust  for  him,  subject  of  eourse  to  the  debts  and  funeral  and 
testamentary  expenses.  This  will  leave  the  executors  with  $2,500 
to  distribute  among  the  beneficiaries  under  the  will  of  the  23rd 
December,  1922  (which  of  course  as  the  true  last  will  effectively 
replaces  the  earlier  will  and  revokes  the  pecuniary  legacies  be- 
queathed by  the  latter),  so  far  as  that  sum  will  extend  and  having 
due  regard  to  the  proper  order  of  administration  among  those  so 
entitled  under  the  December  will;  the  plaintiff  being  of  course 
excluded  from  any  share  in  the  $2,500,  as  he  is  asserting  his  rights 
dehors  the  December  will. 

As  the  executors  were  justified,  in  the  circumstances,  in  de- 
fending the  action,  they  are  entitled  to  be  indemnified  in  respect 
of  their  costs'  out  of  the  estate,  which  will  have  the  somewhat 
unusual  result  of  making  the  successful  party  bear  the  costs  of 
the  unsuccessful,  but  that  cannot  be  avoided.  As,  however,  it  may 
affect  the  question  of  succession  duties,  the  judgment  will  also 
direct  that  the  plaintiff’s  costs  shall  be  paid  by  the  defendant 
executors,  who  will  be  entitled  to  indemnify  themselves  in  respect 
thereof,  and  also  in  respect  of  their  own  costs  as  between  solicitor 
and  client,  out  of  the  estate,  as  a testamentary  expense. 

There  will  be  no  costs  for  or  against  the  defendant  Hunter. 


[ROSE,  J.] 

Re  Hilker. 

Contract  — Board  and  Lodging  Supplied  to  Brother-in-law  — Implied 
Contract  to  Pay  for  Necessaries  Supplied  to  Person  Incapable  of 
Contracting — Presumption  — Consanguinity — Counter-presumption 
— Intention — Claim  against  Executors  — Corroboration  — Evidence 
Act , sec.  12 — Finding  of  Surrogate  Court  Judge — Anneal — Forum — 
Surrogate  Courts  Act , R.S.O.  1914,  ch.  62,  secs.  9,  84(5),  69(6). 

H.,  upon  being  released  from  an  asylum  for  the  insane,  went  to  a hotel 
kept  by  his  brother-in-law,  B.,  and  was  there  boarded  and  lodged  for 
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20  months,  paying  nothing.  He  was  afterwards  again  sent  to  the 
asylum,  where  he  died.  B.  made  a claim  against  the  administrator 
of  the  estate  of  H.  for  the  value  of  the  board  and  lodging:  — 

Held,  that  there  may  be  a valid  claim  against  the  estate  of  a lunatic 
for  necessaries  supplied  to  him. 

(2)  The  claimant’s  evidence  as  to  the  facts  upon  which  his  claim  was 
based  was  sufficiently  corroborated  to  meet  the  requirements  of  sec. 
12  of  the  Evidence  Act. 

(3)  Whether  H.  was  to  be  looked  upon  as  one  incapable  of  contracting 
and  B.’s  claim  was  treated  as  one  for  necessaries  supplied,  or  H.’s 
capacity  to  contract  was  assumed  and  B.’s  claim  treated  as  one  aris- 
ing out  of  an  implied  contract,  the  estate  could  not  be  liable  unless 
B.  intended,  at  the  time  when  he  furnished  the  board  and  lodging, 
that  he  should  be  paid  therefor. 

(4)  The  presumption  that  in  general  arises  from  the  performance  of 
services  may  be  displaced  by  counter-presumptions  of  various  kinds; 
but  the  correct  procedure  is  not,  in  all  cases  where  services  have 
been  rendered,  to  treat  the  presumption  of  a right  to  payment  as 
arising  and  then  to  consider  whether  it  has  been  met  by  some 
counter-presumption;  nor  is  it  correct  to  say  that  the  presumption 
of  a right  to  payment  can  be  met  only  by  a presumption  raised  by  the 
consanguinity  of  the  parties.  In  such  a case  as  the  present,  the 
Court  must  endeavour,  not  to  balance  supposedly  conflicting  pre- 
sumptions, but,  by  considering  all  the  facts,  to  arrive  at  a conclusion 
as  to  whether  an  obligation  to  pay  was  contemplated. 

(5)  The  proper  conclusion  in  this  case  was  that  no  such  obligation  was 
contemplated;  and  the  claim  of  B.  was  properly  disallowed  by  a 
Surrogate  Court  Judge. 

(6)  The  claim  being  contested,  the  parties  and  their  witnesses  were 
heard  pursuant  to  sec.  9 of  the  Surrogate  Courts  Act;  the  Judge 
decided  against  the  claimant;  and  the  claim  was  for  more  than  $200. 
The  appeal  was,  therefore,  properly  taken  to  a single  Judge:  secs. 
69(6)  and  34(5)  of  the  Act. 

Appeal  by  William  Baker  from  an  order  of  one  of  the  Judges 
of  the  Surrogate  Court  of  the  County  of  Wentworth  disallowing 
the  appellants  claim  against  the  estate  of  Bismarck  Hilker,  de- 
ceased. 

March  13.  The  appeal  was  heard  by  Rose,  J.,  in  the  Weekly 
Court,  Toronto. 

Gordon  Waldron , K.C.,  for  the  claimant. 

R.  W.  Treleaven , for  the  administrator  of  the  estate. 

April  2.  Rose,  J. : — Baker’s  claim  was  contested ; the  parties 
and  their  witnesses  were  heard  pursuant  to  sec.  9 of  the  Surrogate 
Counts  Act  (R.S.O.  1914,  ch.  62)  ; the  learned  Judge  decided 
against  the  claimant;  the  claim  exceeds  $200;  and  I think  that 
the  result  of  secs.  69(6)  and  34(5)  is  that  the  appeal  is  properly 
taken  to  a single  Judge.  Therefore,  Mr.  Treleaven’s  preliminary 
objection  to  my  jurisdiction  was  overruled,  and  the  appeal  was 
heard  on  the  merits.  The  procedure  followed  is  the  same  as  in 
Re  Mahaffey  (1922),  52  O.L.R,  369. 

Baker  is  the  keeper  of  a licensed  hotel  at  Port  Elgin,  where, 
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at  the  time  of  the  occurrences  that  have  given  rise  to  the  contro- 
versy, he  had  five  or  six  boarders,  besides  his  transient  visitors. 
Three  of  his  sisters  had  interests  in  the  hotel,  and  lived  there  and 
helped  in  the  work.  A fourth  sister  had  married  the  intestate, 
Bismarck  Hilker,  a merchant,  also  living  at  Pbrt  Elgin.  She  had 
died  in  the  spring  of  1917.  For  a year  or  two  before  her  death 
she  had  been  ill,  and  the  claimant’s  mother  and  a fifth  sister,  Ida, 
had  lived  in  Hilker’s  house,  doing  the  housekeeping  and  caring  for 
her.  After  Mrs.  Hilker’s  death,  these  two  continued  to  live  in 
the  house  as  before,  until  Hilker  was  committed  to  an  asylum  for 
the  insane  some  time  in  1918;  and  thereafter  for  nearly  a year 
they  stayed  on  in  the  house,  until  the  furniture  was  sold  by  the 
Public  Trustee  or  the  Inspector  of  Asylums.  No  payment  was 
made  to  them  for  services  rendered,  nor  did  they  pay  anything 
for  board  or  lodging  or  for  the  use  of  the  house  after  Hilker  had 
gone  to  the  asylum. 

In  January,  1920,  Hilker,  having  been  released  from  the 
asylum,  came  to  the  claimant’s  hotel,  and,  according  to  the  claim- 
ant, said  he  was  going  to  stay  until  he  found  work;  and  from 
that  time,  except  for  short  intervals,  when  he  was  away,  looking 
for  work,  as  he  said,  he  remained  there,  taking  his  meals  with  the 
boarders  and  being  treated  as  they  were  treated,  until  October, 
1921,  when  he  went  to  his  sister  at  Niagara  Falls.  S*oon  after 
that  he  was  admitted  agaiti  to  an  asylum,  where  he  remained  until 
his  death  in  February,  1923. 

Baker’s  claim  is  for  board  and  lodging  supplied  to  Hilker  for 
the  20  months  ending  in  October,  1921.  His  contention  is  that 
the  circumstances  are  such  as  to  raise  an  inference  of  a promise  to 
pay,  or  as  to  create  an  obligation  on  the  part  of  the  estate  on  the 
footing  of  necessaries  supplied  to  a person  incapable  of  contracting. 

Before  discussing  the  law  it  is  necessary  to  mention  some  other 
facts  brought  out  in  evidence.  These  are : that  not  long  before  his 
admission  to  the  asylum  Hilker  assigned  a policy  of  insurance 
on  his  life  for  $1,000  to  the  claimant’s  sister  Ida ; that,  when  Hilker 
came  out  of  the  asylum  and  came  to  the  hotel,  the  claimant’s  mother 
and  his  sister  Ida  were  living  there — although  the  claimant 
and  Ida  were  not  on  speaking  terms ; that,  when  Hilker  came  and 
announced  his  intention  of  remaining,  nothing  was  said  about  pay- 
ment; that  (according  to  the  claimant,  whose  evidence  on  this  point 
is  uncorroborated)  after  Hilker  had  been  in  the  hotel  for  about  a 
year  he  said  to  the  claimant,  “ It  is  about  time  I was  paying  some- 
thing for  my  board,”  and  offered  him  $20,  whereupon  the  claimant 
asked  whether  or  not  that  was  not  all  the  ready  money  that  Hilker 
had,  and,  upon  being  informed  that  it  was,  told  him  to  put  it 
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back  in  his  pocket;  that  Hilker  told  a friend  who  used  to  visit 
him  in  the  hotel  and  take  him  out  driving  that  he  felt  ashamed 
that  he  had  not  paid  Baker  anything,  but  that  he  could  not  pay, 
as  he  could  not  get  a satisfactory  settlement  from  the  Govern- 
ment; that  the  Inspector  of  Prisons  and  Public  Charities  had 
taken  possession  of  Hilker’s  property  (presumably  in  the  exercise 
of  the  powers  conferred  by  the  Hospitals  for  the  Insane  Act, 
R.S.O.  1914,  ch.  295,  sec.  36)  ; that  Baker  knew  he  had  done  so; 
that  more  than  $6,000  of  Hilker’s  money  remained  in  the  hands 
of  the  Inspector  at  the  time  of  Hilker’ s death,  and  was  paid  over 
to  the  administrator;  that  Baker  did  not  communicate  with  the 
Inspector  about  payment  (or  about  anything  else)  ; that  he  made 
no  demand  upon  any  one  until  he  had  received  a letter  from  the 
brother  of  the  intestate  (afterwards  the  administrator)  asking 
him  to  send  in  his  claim. 

No  evidence  was  given — and  counsel  were  unable  to  inform 

me as  to  whether  Hilker  had  been  declared  to  be  insane,  or 

had  simply  been  admitted  to  the  hospital  upon  the  certificates 
prescribed  by  sec.  7 of  the  Act;  nor  was  there  any  evidence  as  to 
whether  he  had  been  discharged  or  merely  allowed  out  on  proba- 
tion before  he  came  to  the  hotel  in  January,  1920;  and  the  state 
of  his  mind  during  the  time  that  he  was  in  the  hotel  was  not 
proved  very  definitely,  although  the  evidence  seems  to  indicate 
that  he  became  worse  as  time  went  on,  and,  probably,  was  of  very 
feeble  intellect  by  the  time  when  he  offered  the  $20  to  Baker. 

The  claim,  as  I have  said,  is  made  alternatively  as  a claim  for 
the  price  of  necessaries  supplied  and  as  a claim  arising  out  of  an 
implied  contract.  That  there  can  be  a valid  claim  against  the 
estate  of  a lunatic  for  necessaries  supplied  to  the  lunatic  is  un- 
doubted: In  re  Rhodes  (1890),  44  Ch.D.  94.  But  one  of  the 
conditions  essential  to  raising  the  obligation  of  the  estate  is  that  the 
person  furnishing  the  necessaries  must  have  intended  at  the  time 
that  he  should  be  repaid.  In  this  case  the  learned  Surrogate 
Court  Judge  has  found  that  there  was  no  such  intention  on  the 
part  of  the  claimant;  and,  unless  that  finding  can  be  displaced, 
the  claim  must  fail,  whether  Hilker  is  looked  upon  as  one  incap- 
able of  contracting  and  the  claim  is  treated  as  one  for  necessaries 
supplied,  or  Hilker’s  capacity  to  contract  is  assumed  and  the  claim 
is  treated  as  one  arising  out  of  an  implied  contract.  It  would 
have  been  more  satisfactory  if  the  facts  had  been  developed  further 
and  the  question  as  to  capacity  to  contract  had  been  cleared  up — 
because,  supposing  the  question  as  to  Baker’s  intention  to  be 
answered  favourably  to  his  claim,  the  other  question  in  the  case 
may  be  different  according  as  Hilker  is  or  is  not  found  to  have 
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had  capacity  to  contract.  However,  as  I have  said,  if  the  evidence 
justifies  the  learned  Judge's  positive  finding  that  the  claimant  had 
no  intention  of  making  a charge,  no  other  question  need  be  con- 
sidered. 

The  learned  Judge  seems  to  have  felt  some  difficulty  about  the 
corroboration  of  the  claimant's  evidence  required  by  sec.  12  of  the 
Evidence  Act  (R.S.O.  1914,  ch.  76).  I do  not  feel  the  same 
difficulty.  Whether  the  claim  be  looked  upon  as  one  for  the  price 
of  necessaries  supplied  or  as  one  founded  on  contract,  the  finding 
to  be  made  must  be  largely  a matter  of  inference  from  facts 
established  or  taken  to  be  established,  and  there  is  plenty  of  cor- 
roboration of  the  claimant's  evidence  as  to  those  basic  facts,  and 
the  requirement  of  the  statute  seems  to  me  to  be  met. 

As  to  the  finding  that  there  was  no  intention  on  the  claimant's 
part  to  look  for  payment,  the  appellant's  argument  seems  to  be, 
in  effect,  that  the  cases  establish  the  proposition  that  where  ser- 
vices are  rendered  or  benefits  conferred  there  arises  a presumption 
that  they  are  to  be  paid  for,  and  that  effect  must  be  given  to  this 
presumption  unless  it  is  displaced  by  a contrary  presumption  of 
gratuitous  service  or  gift,  which  contrary  presumption  may  (and 
does)  arise  in  the  case  of  near  relatives,  but  does  not  arise  in  the 
case  of  mere  connexions  ; and  cases  are  cited  such  as  Re  McCarty 
(18 73 ) , 9 Phila.  R.  318,  in  which  the  presumption  of  gratuitous 
service  was  held  not  to  arise  in  the  case  of  a lady  who  acted  as 
housekeeper  to  her  brother-in-law;  and  Hardiman’s  Administrator 
v.  Crick  (1909),  131  Ky.  358,  where  it  did  not  defeat  the  claim 
of  a man  against  the  estate  of  his  wife's  stepmother.  Reference 
is  made  also  to  Mercantile  Trust  Co.  of  Canada  Ltd.  v.  Campbell 
(1918),  43  O.L.R.  57,  and  to  Mr.  Justice  Osier's  statement  of  the 
law  in  Peckham  v.  Depotty  (1890),  17  A.R.  273,  278. 

The  weakness  of  this  argument  seems  to  me  to  be  that  it  calls 
for  a somewhat  mechanical  application  of  the  rules.  There  is  no 
doubt  that  the  presumption  that  in  general  arises  from  the  per- 
formance of  services  may  be  displaced  by  counter-presumptions 
of  various  kinds;  but  I do  not  think  that  it  follows  that  in  all 
cases  the  correct  procedure  is,  wherever  service  was  rendered,  to 
treat  the  presumption  of  a right  to  payment  as  arising  and  then 
to  consider  whether  it  has  been  met  by  some  counter-presumption. 
And,  undoubtedly,  it  is  not  correct  to  say  that  the  presumption  of 
a right  to  payment  can  be  met  only  by  a presumption  raised  by 
the  consanguinity  of  the  parties.  It  seems  to  me  that  in  such  a 
case  as  the  present  the  effort  must  be  not  so  much  to  balance 
supposedly  conflicting  presumptions  as,  by  considering  all  the 
facts,  to  arrive  at  a belief  as  to  whether  an  obligation  to  pay  was 
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contemplated,  either  by  both  of  the  parties  if  the  question  is  one 
as  to  implied  contract,  or  by  one  of  them  if  the  question  is  as  to 
the  right  to  payment  for  necessaries  supplied  to  one  incapable  of 
contracting.  A claimant  might  admit  that,  at  the  time  of  render- 
ing the  services  or  supplying  the  goods,  he  had  no  intention  of 
establishing  a right  to  be  paid.  Such  an  admission,  if  believed, 
would  be  the  end  of  the  case,  and  there  would  be  no  occasion  for 
considering  what  inferences  might  have  been  drawn  from  the  facts 
if  it  had  not  been  made.  Again,  the  circumstances  may  be  such 
as  to  cause  the  Judge  to  disbelieve  the  claimant’s  statement  that 
he  intended  to  establish  a right  to  be  paid;  and,  if  the  belief 
that  that  statement  is  not  true  is  reasonably  founded  on  a fact 
established,  it  makes  no  difference  whether  the  fact  is  or  is  not 
the  familiar  one  of  the  near  relationship  of  the  parties.  It  can 
scarcely  be  that  the  Judge  is  bound  to  draw  some  artificial  in- 
ference from  facts  similar  to  facts  that  in  other  cases  have  been 
held  to  justify  similar  inferences.  The  duty  of  the  Judge  must 
be  to  endeavour  to  discover  the  truth ; and  if,  upon  a consideration 
of  the  whole  evidence,  he  is  led  to  a belief  as  to  the  truth  of  the 
matter  in  dispute,  it  cannot  be  his  duty  to  decide  something 
opposed  to  what  he  believes,  merely  because  other  Judges  in  other 
cases  have  drawn  certain  inferences  from  facts  that  resemble  more 
or  less  closely  some  of  the  facts  that  are  established  in  the  case 
with  which  he  is  dealing:  see  the  judgment  of  Meredith,  J.A., 
dealing  with  another  kind  of  presumption,  in  Ottawa  Wine  Vaults 
Co.  v.  McGuire  (1912),  27  O.L.R.  319;  and  Mercantile  Trust  Co. 
of  Canada  v.  Campbell  (1918),  43  O.L.R.  57,  per  Mulock,  C.JEx., 
at  p.  63. 

In  the  present  case  the  learned  Surrogate  Court  Judge’s  writ- 
ten judgment  indicates  that  he  has  followed  what  is,  in  my  opinion, 
the  correct  method,  and  I do  not  think!  it  can  be  said  that  he 
has  reached  the  wrong  conclusion.  It  is  true  that  he  assumes  that 
the  claimant  made  no  charges  against  Hilker  in  his  books,  and 
that  he  seems  to  attach  some  importance  to  that  supposed  fact, 
whereas  there  is  no  evidence  that  the  claimant  kept  books,  or  books 
in  which  he  made  charges  against  any  of  the  boarders  in  the  hotel. 
But  I do  not  think  that  the  order  can  be  set  aside,  merely  because 
that  assumption  was  made,  unless  there  seems  to  be  some  reason 
to  suppose  that,  in  the  absence  of  such  an  assumption,  the  result 
would  have  been  or  ought  to  have  been  different;  and  a careful 
consideration  of  the  evidence  has  led  me  to  the  conclusion  that 
the  result  is  right.  There  is  no  very  positive  statement  by  Baker 
that  he  contemplated  the  creation  of  any  obligation  on  the  part 
either  of  Hilker  or  of  his  estate.  What  he  says  is : “ I looked  at 
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it  like  as  if  the  man  couldn’t  effect  a settlement”  (with  the  In- 
spector) “ and  had  no  money  to  pay  me — what  would  you  do?” 
Even  on  his  own  evidence  as  to  his  state  of  mind,  his  case  is  very 
weak.  And  when  all  the  facts  are  considered — the  fact  that  the 
claimant’s  mother  and  sister,  who  had  lived  in  Hilker’s  house 
for  years,  were  now  living  in  the  hotel,  the  fact  that  three  of 
Baker’s  sisters  were  jointly  interested  with  him  and  that  there 
is  no  evidence  at  all  that  they  desired  that  Hilker  should  be  made 
to  pay,  the  fact  that  no  effort  was  made  to  get  money  from  the 
Inspector  after  Hilker  had  left  the  hotel,  the  fact  that  no  demand 
was  made  upon  any  one  until  the  prospective  administrator  sug- 
gested it — the  correct  inference  seems  to  me  to  be  that  which  the 
learned  Judge  has  drawn,  viz.,  that,  until  he  received  the  letter 
from  the  brother  of  the  intestate  who  afterwards  became  the  admin- 
istrator the  claimant  had  no  intention  of  making  a charge. 

Appeal  dismissed  with  costs. 


[IN  CHAMBERS.] 


Re  New  York  Life  Insurance  Co. 

Land  Titles  Act — Property  “ Acquired"  by  Foreclosure — Foreign  Insur- 
ance Company — Registration  in  Ontario — Ontario  Insurance  Act, 
sec.  109,  subs.ee.  If  (12  & 13  Geo.  V.  ch.  61,  sec.  10) — License  in 
Mortmain  — Waiver  by  Crown  — Unconditional  Registration  of 
Transfer  of  Charge. 

An  insurance  company,  incorporated  in  a foreign  State  and  holding  no 
license  in  mortmain  under  the  Ontario  Mortmain  ahd  Charitable 
Uses  Act,  but  registered  as  authorised  to  do  business  in  Ontario, 
applied  to  the  Master  of  Titles  to  be  registered  as  the  transferee  of  a 
charge  upon  land: — 

Held,  that  the  company  was  entitled  to*  be  so  registered  without  any 
qualification  as  to  proceedings  that  might  be  taken  under  the  Mort- 
main and  Charitable  Uses  Act  or  any  other  Act  affecting  the  holding 
of  lands  by  corporations. 

The  provisions  of  sec.  109,  subsec.  4,  of  the  Ontario  Insurance  Act,  as 
amended  in  1922  by  12  & 13  Geo.  V.  ch.  61,  sec.  10,  considered  and 
amendment  thereof  suggested. 

Where  the  Crown  by  an  act  of  legislation  authorises  the  acquiring  of 
absolute  title  by  foreclosure,  it  must  by  implication  be  taken  to  have 
waived  the  right  to  assert  a forfeiture  by  reason  of  the  law  of  mort- 
main, and  the  act  is  inferentially  a license  in  mortmain. 

A case  stated  by  the  Master  of  Titles  pursuant  to  sec.  88  of 
the  Land  Titles  Act. 
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The  case  was  heard  by  Middleton,  J.A.,  in  Chambers. 

G.  S.  Hodgson , for  the  company. 

Edward  Bayly , K.C.,  for  the  Attorney-General  for  Ontario. 

April  4.  Middleton,  J.A. : — By  a charge  dated  the  1st  June, 
1923,  and  registered  in  the  office  of  the  Land  Titles  on  the  12th 
June,  1923,  one  Needlands  granted  a charge  for  $4,500  and  interest 
in  favour  of  the  Chartered  Trusts  and  Executor  Company  on 
certain  lands  in  the  city  of  Toronto.  On  the  7th  January,  1924, 
this  company  transferred  the  charge  to  the  New  York  Life  Insur- 
ance Company,  which,  on  the  8th  February,  1924,  applied  to  be 
registered  as  owner  of  the  charge  and  for  a certificate  of  its  owner- 
ship. 

The  New  York  Life  Insurance  Company  is  incorporated  in 
the  State  of  New  York,  and  is  registered  as  authorised  to  do 
business  in  the  Province  of  Ontario,  but  holds  no  license  in  mort- 
main under  the  Mortmain  and  Charitable  Uses  Act.  The  Master 
of  Titles  has  registered  the  transfer  with  this  qualification,  “ Sub- 
ject to  any  proceedings  that  may  be  taken  under  the  Mortmain 
Act,  or  under  any  Act  of  the  Legislature  of  the  Province  of  On- 
tario as  to  the  holding  of  land  by  corporations.”  The  insurance 
company  applied  to  have  these  qualifying  words  removed,  so  that 
its  absolute  ownership  of  the  charge  would  appear.  This  the 
Master  has  refused,  and  from  his  ruling  this  appeal  is  taken. 

Under  the  provisions  of  the  Ontario  Insurance  Act,  R.S.O. 
1914,  ch.  183,  sec.  109,  subsec.  4,  as  enacted  in  1922  by  12  & 13 
Geo.  V.  ch.  61,  sec.  10,  an  insurance  company  registered  under  this 
Act  “ may  acquire  and  hold  absolutely  for  its  own  use  and  benefit 
such  real  property  as  is  necessary  for  the  transaction  of  its  business, 
and  such  real  property  as  is  acquired  by  it  by  foreclosure  and  in 
satisfaction  of  a debt,  and  may  sell,  mortgage,  lease  or  otherwise 
dispose  of  the  same,  but  such  corporation  shall  sell  any  such  last 
mentioned  property  within  seven  years  after  it  has  been  acquired, 
otherwise  it  shall  be  forfeited  to  his  Majesty  for  the  use  of 
Ontario.” 

Very  singularly,  the  draftsman  of  this  section  apparently  has 
failed  to  apprehend  that  when  real  estate  is  granted  to  the  mort- 
gagee by  the  ordinary  form  of  mortgage  in  use  here,  and  while  the 
ownership  is  conditional,  it  is  yet  a real  thing,  and  it  is  not  logical 
to  talk  of  real  property  as  being  acquired  by  foreclosure.  The  fore- 
closure simply  makes  absolute  the  title  which  theretofore  was  con- 
ditional merely.  Yet  it  appears  to  me  that  where  the  Crown  by 
these  acts  of  legislation  authorises  the  acquiring  of  absolute  title 
by  foreclosure,  it  must  by  implication  be  taken  to  have  waived 
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the  right  to  assert  a forfeiture  of  property  by  reason  of  the  law 
of  mortmain,  and  the  act  is  inferentially  a license  in  mortmain. 

For  these  reasons,  I think  the  Master  should  have  granted  the 
unqualified  certificate  sought  by  the  applicant  company,  and  that 
the  appeal  should  be  allowed. 

I venture  to  think  that  the  statute  should  be  amended  so  as 
to  place  the  matter  beyond  doubt. 


[APPELLATE  DIVISION.] 

Bank  of  Montreal  v.  Ideal  Knitting  Mills  Ltd. 

Sale  of  Goods — Bulk  Sales  Act,  7 Geo.  V.  ch.  33,  sec.  2{c)  (ii) — “Stock” 
— Machine  not  Used  in  Business  of  Vendor — Chattels  with  which 
Vendor  “ Carries  on  any  Business,  Trade  or  Occupation ” — Action  to 
have  Sale  Declared,  Void — Time — Sec.  9 of  Act — Creditors — Reten- 
tion of  Proceeds  of  Sale — Whether  Entitled  to  Rank  also  on  Pro- 
ceeds in  Hands  of  Trustee  in  Bankruptcy — Distribution — Ascertain- 
ment of  Creditors  at  Date  of  Sale. 

The  Ontario  Bulk  Sales  Act,  7 Geo.  V.  ch.  33,  must  be  strictly  con- 
strued; and,  where  the  assets  of  a business  purchased  included  a 
machine  which  the  purchaser  of  the  business  never  used,  the  subse- 
quent sale  of  that  machine  by  the  purchaser  was  held  not  to  be 
within  the  Act — it  could  not  be  said  to  be  a machine  with  which  the 
debtor  “carries  on  any  business,  trade  or  occupation”  (sec.  2(c), 
para,  (ii),  defining  “stock”). 

Interlake  Tissue  Mills  Co.,  Ltd.  v.  George  Everall  Co.  Ltd.  (1921),  50 
O.L.R.  165,  considered  and  distinguished. 

Quccre,  whether  the  Act  has  any  application  to  the  sale  of  a machine 
which,  although  it  had  been  used  by  the  vendor  for  the  purpose  of 
carrying  on  his  business,  had  ceased  to  be  so  used. 

Quosre,  also,  whether  there  was  sufficient  evidence  to  justify  the  finding 
of  the  trial  Judge  that  the  action  had  been  brought  within  the  time 
specified  in  sec.  9 of  the  Act. 

Semble,  that  the  two  chief  creditors  of  the  debtor  should  not  be  allowed 
to  retain  the  proceeds  of  the  sale  and  also  to  rank  on  the  proceeds 
directed  to  be  restored  to  the  assignee  in  bankruptcy  of  the  debtor. 
And,  under  the  Act,  the  proceeds  distributable  should  be  distributed 
among  the  creditors  having  claims  at  the  date  of  the  sale. 

An  appeal  by  the  defendant  company  from  the  judgment  of 
Mo wat,  J.,  at  the  trial,  on  the  23rd  January,  1924,  declaring  a 
sale  of  a machine  by  a trading  partnership,  doing  business  under 
the  name  of  Beatty  Knitting  Mills,  to  the  defendant  company, 
void  against  the  plaintiff  Bank  and  all  other  creditors  of  the  part- 
nership, under  the  provisions  of  the  Bulk  Sales  Act,  7 Geo.  V. 
ch.  33  (Ont.)  The  action  was  brought  against  the  company  and 
F.  C.  Clarkson,  trustee  of  the  partnership  estate  under  an  author- 
ised assignment  made  pursuant  to  the  Bankruptcy  Act. 
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March  17.  The  appeal  was  heard  by  Latchford,  C.J.,  Mid- 
dleton, Masten,  and  Orde,  JJ.A. 

Abraham,  Cohen , for  the  appellant  company,  argued  that  the 
machine  sold  was  not  a chattel  with  which  the  firm  had  carried  on 
business  within  the  meaning  of  “ stock 99  in  the  Bulk  Sales  Act, 
as  it  had  never  been  used  by  the  firm  in  its  manufacturing  busi- 
ness. Therefore  the  case  of  Interlake  Tissue  Mills  Co.  Ltd.  v. 
George  Everall  Co.  Lid.  (1921),  50  O.L.R.  165,  upon  which  the 
learned  trial  Judge  had  based  his  decision,  did  not  apply.  The 
Act  must  be  construed  strictly:  McHugh  v.  Campbell  (1922),  22 
O.W.N.  463;  Goodyear  Tire  arid  Rubber  Co.  of  Canada  Ltd.  v. 
Wooden  (1922),  52  O.L.R.  5.  Counsel  also  submitted  that  the 
action  had  not  been  brought  in  time,  and  referred  on  this  point 
to  McLennan  v.  Fulton  (1921),  50  O.L.R.  572. 

R.  H.  Sankey , for  the  plaintiff  bank,  respondent,  relied  upon 
the  judgment  appealed  from  and  the  cases  of  Interlake  Tissue 
Mills  Co.,  supra,  and  Re  St.  Thomas  Cabinets  Ltd.  (1921),  50 
O.L.R.  492. 


App.  Div. 
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Bank  of 
Montreal 
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Knitting 
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April  4.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — The  action  is  brought  by  the  plaintiff  on  behalf  of  itself 
and  all  other  creditors  of  Beatty  Knitting  Mills  for  the  purpose  of 
having  declared  void  under  the  provisions  of  the  Bulk  Sales  Act, 
7 Geo.  V.  ch.  33,  a sale  of  a knitting  machine  by  Beatty  Knitting 
Mills  to  the  defendant  Ideal  Knitting  Mills  Ltd.  on  the  8th  No- 
vember, 1922. 

It  appears  that  certain  knitting  mills  were  operated  by  the 
Beatty  Knitting  Mills  Ltd.  until  March,  1922,  when  this  incor- 
porated company  made  an  assignment  for  the  benefit  of  its  cred- 
itors. Among  the  assets  of  this  company  was  the  machine  in  ques- 
tion. The  assignee  sold  the  assets  of  the  business  to  James 
H.  Beatty  and  his  brother  George  T.  Beatty  in  April,  1922,  and 
they  thereafter  carried  on  business  as  a partnership  under  the 
name  “Beatty  Knitting  Mills.”  On  the  8th  February,  1923,  this 
firm  made  an  assignment  to  the  defendant  Clarkson. 

On  the  8th  November,  1922,  the  partnership  sold  the  machine 
in  question  to  the  defendant  the  Ideal  Knitting  Mills  Ltd.  for 
$500,  $200  cash  and  $300  represented  by  a draft  which  was  after- 
wards paid.  At  the  time  of  the  sale,  the  firm  was  indebted  to  the 
Bank  of  Montreal,  the  plaintiff,  in  about  $2,000  and  to  Slater  & 
Co.  in  a somewhat  larger  sum.  The  $200  was  deposited  in  the 
bank  and  the  $300  acceptance  was  turned  over  to  Slater  & Co. 
on  account  of  their  claim. 

It  is  said  that  the  bank  did  not  learn  of  the  sale  of  the  machine 
until  shortly  before  the  last  assignment,  on  the  18th  January, 
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1923;  and  this  action  was  brought  on  the  6th  March,  1923,  within 
the  60  days  limited  by  the  Act,  sec.  9. 

At  the  trial  it  was  admitted  that  the  defendant  company  had 
not  in  any  way  complied  with  the  provisions  of  the  Bulk  Sales 
Act,  and  the  transaction  was  declared  void  as  being  in  contraven- 
tion of  that  statute,  and  the  defendant  company  was  directed  to 
deliver  the  machine  to  the  defendant  Clarkson. 

From  this  judgment  the  defendant  company  appealed. 

The  learned  trial  Judge  thought  that  the  case  was  governed 
by  the  decision  in  InterlaJce  Tissue  Mills  Co.  Ltd.  v.  George; 
Everall  Co.  Ltd.,  50  O.L.R.  165.  In  that  case  a company,  carrying 
on  a manufacturing  business  with  two  distinct  lines  of  merchan- 
dise, concluded  to  sell  one  branch  of  the  business  together  with 
all  the  plant  and  machinery  used  in  connection  with  it.  It  was 
held  that  this  sale  came  within  the  provisions  of  the  Act.  Further 
consideration  fails  to  lead  me  to  the  view  that  that  case  was  not 
correctly  decided;  but  I do  not  think  that  it  governs  the  case  in 
hand,  for  upon  the  evidence  there  is  a difference  in  what  appears 
to  me  to  be  a vital  matter.  By  the  definition  of  “ stock  ” found 
in  the  Act,  sec.  2(c),  para,  (ii),  this  term  includes  not  only  the 
goods,  wares,  and  merchandise  in  which  the  person  trades,  but 
also  all  chattels  “with  which  he  carries  on  any  business,  trade  or 
occupation.”  Upon  the  evidence  the  machine  now  in  question 
does  not  fall  within  this  definition. 

It  appears  that,  while  this  machine  was  part  of  the  assets  pur- 
chased by  the  firm  in  April,  1922,  it  was  not  in  fact  used  by  the 
firm  in  its  manufacturing  business.  There  is  some  little  confusion 
in  the  evidence  of  Mr.  J.  H.  Beatty,  the  first  witness  at  the 
trial.  Although  he  states  that  the  manufacture  of  ladies’  gar- 
ments, for  which  this  machine  was  designed,  ceased  about  six 
months  before  the  machine  was  sold,  his  brother  makes  it  plain 
that  this  user  was  before  the  assignment  by  the  joint  stock  com- 
pany in  1922. 

The  Bulk  Sales  Act  is  one  which  must  be  strictly  construed, 
and  I think  that  we  are  justified  in  holding  that  where  the  assets 
of  a business  were  purchased,  and  those  assets  included  a machine 
which  the  purchaser  never  used,  th$  subsequent  sale  of  that 
machine  by  the  purchaser-  is  not  within  the  Act.  It  cannot  be 
said  to  be  a machine  with  which  the  debtor  “ carries  on  any  busi- 
ness, trade  or  occupation.” 

I do  not  discuss  the  question — which  appears  to  me  to  be  at 
least  arguable — whether  the  Act  has  any  application  to  the  sale  of 
a machine  which,  although  it  has  been  used  by  the  vendor  for  the 
purpose  of  carrying  on  his  business,  has  ceased  to  be  so  used  by 


LV.] 


ONTARIO  LAW  REPORTS. 


413 


reason  of  it  having  been  found  to  be  unsuitable  or  the  use  of  which 
has  been  for  any  other  reason  discontinued. 

There  are  other  questions  suggested  by  the  facts  in  this  case 
which  I do  not  discuss.  I doubt  whether  there  is  sufficient  evi- 
dence to  justify  the  finding  that  the  action  has  been  brought  in 
time.  Under  sec.  9,  the  action  must  be  brought  within  60  days 
from  the  date  of  the  sale  or  within  60  days  from  the  date  when 
the  creditor  attacking  the  sale  first  received  notice  thereof.  This 
action  was  not  brought  within  60  days  of  the  date  of  the  sale,  and 
all  that  is  proved  is,  that  an  accountant  of  the  Bank  of  Montreal, 
at  the  head-office,  who  had  been  acting  in  the  place  of  the  manager 
of  the  branch  where  the  debtors  business  was  carried  on,  during 
the  month  of  January  and  part  of  February,  1923,  knew  nothing 
of  the  sale  until'  January,  1923.  On  this  evidence,  I would  not 
be  prepared  to  find  that  the  officials  in  charge  of  the  bank  at  the 
time  of  the  sale  in  November,  when  the  bank  received  part  of  the 
proceeds,  did  not  know  of  the  sale. 

Another  question  that  might  have  required  consideration  is, 
what  justification  is  there  for  allowing  the  two  chief  creditors  of 
the  debtor  to  retain  the  proceeds  of  the  sale  and  also  to  rank  on 
the  proceeds  of  the  sale  of  the  machine  directed  to  be  restored  to 
the  assignee  ? 

A minor  matter  of  importance  is  the  impropriety  of  directing 
the  proceed^  to  be  divided  among  the  creditors  at  the  date  of  the 
last  assignment,  the  statute  directing  that  the  proceeds  be  divided 
among  the  creditors  having  claims  at  the  date  of  the  sale.  This 
is  pointed  out  by  my  brother  Orde  in  Re  St.  Thomas  Cabinets  Ltd., 
50  O.L.R.  492. 

The  appeal  should  be  allowed  and  the  action  dismissed  with 
costs  throughout. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

[IN  BANKRUPTCY.] 

Re  Dorenwends  Limited. 

Company — Unanimous  Resolution  of  Shareholders  Authorising  Issue  to 
President  of  all  Unissued  Shares  of  Capital  — Large  Surplus  in 
Treasury  at  Time  of  Resolution — Substance  of  Transaction — Rights 
■of  Creditors  not  Prejudiced — Subsequent  Bankruptcy  of  Company — 
Shares  Treated  as  Paid-up. 

A commercial  company  incorporated  in  1894  under  the  Ontario  Joint 
Stock  Companies  Letters  Patent  Act,  R.S.O.  1887,  ch.  157,  having  in 
1923  made  an  authorised  assignment  to  a trustee  in  bankruptcy,  a 


App.  Div. 


1924. 

Bank  of 
Montreal 
v. 

Ideal 
Knitting 
Mills  Ltd. 


Middleton, 

J.A. 


1923. 


Nov.  1. 
1924. 
April  4. 


414 


ONTARIO  LAW  REPORTS. 


[VOL. 


1923-4. 


Re 

Dorenwends 

Limited. 


question  arose  as  to  whether  certain  shares  of  the  company’s  stock 
were  to  be  treated  as  unpaid.  The  authorised  capital  was  $10,000, 
divided  into  200  shares  of  $50  each.  In  January,  1911,  only  40  shares 
had  been  issued;  a majority  to  H.  D.,  the  president  and  general 
manager.  At  the  end  of  1910  the  company’s  surplus  of  assets  over 
all  its  liabilities,  including  the  $2,000  of  issued  capital,  was  much 
in  excess  of  $8,000.  At  the  annual  meeting  of  the  company  on  the 
12th  January,  1911,  a resolution  was  unanimously  adopted  that  “the 
remainder  of  the  capital  stock  of  the  company,  namely,  160  shares, 
value  $8,000,  be  assigned  and  transferred  to  H.  D.,  president  and 
general  manager,  in  consideration  of  his  valuable  services  to  the 
company.”  The  160  shares  were  accordingly  issued  to  H.  D.,  and 
the  amount  standing  at  the  credit  of  the  surplus  account  was  imme- 
diately reduced  by  $8,000,  by  debiting  against  it  the  $8,000  in  respect 
of  the  issue  of  160  shares:  — 

Held,  that  there  was  a surplus  available  for  distribution  by  way  of 
dividend  among  the  shareholders,  and  it  was  open  to  the  share- 
holders, if  unanimous,  to  deal  with  that  surplus  as  they  might  see  fit 
— no  creditor  could  object,  and  every  shareholder  would  necessarily 
be  estopped  by  his  own  conduct. 

The  wording  of  the  resolution  was  unfortunate,  but  the  substance  of 
the  transaction  was  to  be  regarded. 

What  the  shareholders,  acting  unanimously,  had  a clear  right  to  do, 
was  done  in  such  a way  as  not  to  injure  the  rights  of  creditors, 
whether  present  or  future. 

The  160  shares  were  therefore  not  to  be  treated  in  the  bankruptcy  as 
unpaid. 

Swan  Brewery  Co,  Ltd.  v.  The  King,  [1914]  A.  C.  281,  applied  and  fol- 
lowed. 


Motion  by  the  trustee  of  the  estate  of  the  debtor-company 
for  an  order  declaring  that  the  executors  of  the  will  of  Hildebert; 
Dorenwend,  deceased,  were  contributories  in  respect  of  160  shares 
of  the  capital  stock  of  the  debtor-company. 

October  24.  The  motion  was  heard  by  Fisher,  J.,  in  Cham- 
bers. 

J.  P.  Walsh,  for  the  applicant. 

C.  W.  Plaxton,  for  the  executors. 

November  1,  1923.  Fisher,  J. : — The  debtor-company  was 
incorporated  by  letters  patent  under  the  Ontario  Joint  Stock 
Companies  Letters  Patent  Act,  in  1894.  The  object  of  the  incor- 
poration was  to  manufacture  and  sell  all  kinds  of  hair  goods,  etc., 
and  also  to  acquire  and  carry  on  the  business  of  Hildebert  Doren- 
wend,  who  was  then  carrying  on  business  under  the  name  and 
style  of  A.  Dorenwend.  The  charter  was  issued  subject  to  the 
provisions  of  the  above  mentioned  Act,  R.S.O.  1887,  ch.  157,  and 
to  such  further  and  other  provisions  as  the  Legislature  of  Ontario 
might  thereafter  deem  expedient  to  pass  in  order  to  secure  due 
management  of  its  affairs  and  the  protection  of  the  company’s 
shareholders  and  creditors.  The  capital  stock  was  $10,000,  divided 
into  shares  of  $50  each.  Hildebert  Dorenwend  was  the  president 
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and  general  manager  of  the  company  for  upwards  of  20  years. 
Hie  died,  and  the  National  Trust  Company  and  G.  G.  Plaxton 
were  named  as  executors  and  trustees  of  his  estate,  and  accepted 
probate. 

The  company  made  an  authorised  assignment  to  E.  C.  Clark- 
son. 

Hildebert  Dorenwend,  at  the  time  of  his  decease,  held  a deben- 
ture mortgage  of  $20,000  made  by  the  company  for  moneys  lent. 
The  trustee  sold  the  assets  of  the  debtor-company  to  Adolphe 
Frank  Dorenwend  for  $4,200.  The  executors  brought  an  action 
against  the  trustee  to  recover  the  amount  due  on  this  mortgage, 
and  the  action  was  settled  on  the  16th  February,  1922.  The  terms 
of  the  settlement  were  that  the  plaintiffs  should  obtain  judgment 
against  the  debtor-company  for  the  full  amount  of  their  claim,  with 
interest,  amounting  to  $25,541.38,  and  with  costs,  and  should  be  en- 
titled to  rank  only  as  ordinary  creditors  against  the  estate  for  the 
full  amount  of  their  judgment.  The  terms  of  settlement  were 
signed  by  the  solicitors  for  the  trustee  and  the  solicitors  for  the 
plaintiffs. 

After  the  settlement  of  the  action,  the  trustee,  on  the:  10th 
March,  1922,  served  a demand  upon  the  executors  named,  claiming 
that  the  estate  of  Hildebert  Dorenwend  was  liable  as  a contributory 
to  the  extent  of  160  shares  of  the  capital  stock  of  the  debtor-com- 
pany, alleging  that  these  shares  were  never  paid  for  by  the  de- 
ceased. The  executors  served  notice  of  dispute,  alleging  that  the 
trustee  was  estopped,  and  that  any  claim,  or  alleged  claim,  he 
might  have  against  the  estate  for  these  unpaid  shares  was  included 
in  the  settlement;  of  the  action  referred  to;  that  there  was  no 
liability  on  the  part  of  the  estate,  the  shares  having  been  fully 
paid  for ; that  in  any  event  the  claim  was  barred  by  the  Limitations 
Act,  R.S.O.  1914,  ch.  75,  sec.  50;  and,  if  any  liability  was  estab- 
lished, the  executors  claimed  a right  to  set  off  the  amount  owing 
them  under  the  judgment  as  against  any  amount  the  estate  was 
found  liable  to  pay. 

I hold,  on  the  evidence,  the  examination  for  discovery,  and  the 
other  material  filed,  that  the  present  claim  of  the  trustee  was  not 
included  in  the  settlement  of  the  action.  The  written  terms  of 
settlement  do  not  refer  in  any  way  to  this  claim,  and  are  binding. 

The  only  question  for  me  to  determine  is,  whether  payment  was 
made  to  the  debtor-company  either  in  cash  or  by  other  adequate 
consideration  for  the  160  shares  transferred  to  Hildebert  Doren- 
wend on  the  12th  January,  1911. 

The  company  was  not  a private  company,  as  defined  by  the 
Ontario  Companies  Act.  Up  to  the  10th  January,  1911,  Hilde- 
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Fisher,  J.  bert  Dorenwend  held  27  shares  of  the  stock  of  the  company;  13 
1923  were  held  by  members  of  his  family.  The  160  shares  in  dispute 

were  treasury  shares,  and  had  not  been  issued  until  theyi  were 

Dorenwends  transferred  to  Hildebert  Dorenwend  on  the  date  named.  It  is 
Limited.  not  disputed  that  on  and  prior  to  the  11th  January,  1911,  and 
for  some  years  thereafter,  the  company  was  in  sound  condition 
financially.  The  records  of  the  company  shew  that  it  had  been 
very  prosperous  up  to  about  1914,  having  large  surpluses.  It 
must  also  be  admitted  that  Hildebert  Dorenwend  had  spent  a 
large  part  of  his  lifetime  in  building  up  and  did  make  a success 
of  this  company  up  to  1914  and  1915.  The  company  was  in  a 
sense  a one  man  owned  company. 

In  1902  the  minute-bpok  of  the  company  shews  that  Hildebert 
Dorenwend’s  salary  was' reduced  to  $600  in  consequence  of  depres- 
sion in  business  at  that  time.  There  is  no  evidence,  owing  to 
the  loss  of  the  debtor-company’s  books,  of  what  moneys  were 
drawn  by  him  between  1902  and  1909.  According  to  a statement 
taken  out  of  a ledger  of  the  debtor-company,  in  1910  he  drew  a 
little  over  $5,000  and  in  1911  about  the  same  amount.  The  min- 
ute-book produced  records  the  annual  meeting  of  the  company 
held  on  the  12th  January,  1911,  when  the  following  motion  was 
unanimously  carried: — 

“ Moved  by  W.  R.  Prowse  and  seconded  by  Irene  Dorenwend 
(Irene  Chellew),  by  proxy,  that  the  remainder  of  the  capital  stock 
of  the  company,  namely,  160  shares,  value  $8,000,  be  assigned  and 
transferred  to  Hildebert  Dorenwend,  president  and  general  man- 
ager, in  consideration  of  his  valuable  services  to  the  company.” 

A stock-certificate  under  the  seal  of  the  company  was  put  in, 
and  it  shews  that  a transfer  was  made  of  160  shares  on  the  12th 
January,  1911,  to  Hildebert  Dorenwend. 

According  to  the  annual  returns  to  the  Government  on  the 
31st  December,  1911,  and  thereafter,  Hildebert  Dorenwend  held 
187  shares,  valued  at  $9,350.  Prior  to  that  date  the  annual  returns 
shew  that  he  held  only  27  shares.  On  the  6th  January,  1914,  a 
by-law  of  the  company  was  passed.  The  following  are  extracts 
from  it: — 

“And  whereas  the  fact  is  that  this  company  has  received  from 
Hildebert  Dorenwend  money,  or  money’s  worth,  in  the  form  of 
services  and  otherwise,  much  in  excess  of  the  par  value  of  the 
capital  stock  of  the  company. 

“And  whereas  the  directors  of  this  company  therefore  deem  it 
expedient  that  a by-law  should  be  enacted  for  the  purpose  herein- 
after set  forth. 
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“Now  therefore  be  it  enacted  and  it  is  hereby  enacted  as  fol-  Fisher,  J. 
iows 

“(1)  That  the  allotment  and  issue  of  the  full  amount  of  the 
capital  stock  of  the  company  he  and  the  same  is  hereby  approved,  Dorenwends 
ratified,  and  confirmed,  and  the  following  persons  are  hereby  L*MITED- 
declared  to  be  the  absolute  owners  of  the  capital  stock  of  the  com- 
pany in  respect  of  the  number  of  shares  set  opposite  their  respective 
names,  as  fully  paid-up : — 

“Hildebert  Dorenwend,  187  shares, 

“Bella  Dorenwend,  10  shares, 

“Irene  Chellew,  1 share, 

“Adolph  Dorenwend,  1 share, 

“W.  R.  Prowse,  1 share. 

“That  the  allotment  and  transfer  of  the  capital  stock  of  the 
company  from  time  to  time  and  purchase  by  this  company  of  the 
business  now  conducted  by  it  and  the  expenses  and  services  of  any 
of  the  directors  or  shareholders  of  the  company  at  any  time  in 
consideration  or  part  consideration  for  the  allotment  and  issue  of 
any  stock  at  any  time,  and  generally  any  act,  deed,  or  thing  at  any 
time  done  or  performed  by,  for,  or  on  behalf  of  the  company,  its 
shareholders,  officers,  or  directors,  in  respect  of  which  there  has 
been  any  irregularity,  error,  or  omission,  are  hereby  approved, 
ratified,  and  confirmed.” 

This  by-law  is  dated  the  6th  July,  1914,  and  is  signed  by  the 
president  and  secretary,  and  was  no  doubt  passed,  amongst  other 
things,  to  confirm  the  transfer  of  160  shares  to  Hildebert  Doren- 
wend on  the  12th  January,  1911.  There  is  no  question  that  all 
the  shareholders  and  directors  of  the  company  consented  and  agreed 
that  he  should  have  these  shares  in  consideration  of  services  ren- 
dered by  him  in  building  up  the  company  and  that  the  directors 
and  shareholders  thought  he  had  not  been  sufficiently  remunerated 
for  these  services  prior  to  the  transfer. 

Whilst  there  was  no  contract,  oral  or  in  writing,  between  Hilde- 
bert Dorenwend  and  the  company  that  he  was  to  receive  these 
shares  in  payment  for  past  services,  there  can  be  no  disputing  the 
fact  that  he  did  render  valuable  services,  made  the  company  a great 
success,  and  it  certainly  would  be  a great  hardship  if  his  estate, 
after  more  than  ten  years  had  elapsed,  should  be  held  liable  as  a 
contributory  But  the  question  is  whether  what  has  taken  place 
was  legal,  in  relation  to  the  transfer  of  shares  of  a company  formed 
under  our  statutes. 

The  onus  is  on  the  trustee  who  seeks  to  place  a person  on  the 
list  of  contributories:  see  Be  Port  Hope  Brewing  and  Malting  Co., 

Johnson's  Case  (1912),  ,3  O.W.N.  1148,  3 D.L.R.  426.  Has  the 
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trustee  satisfied  the  onus  ? As  against  creditors  it  must  be  estab- 
lished that  the  shares  were  paid  for  in  money  or  money’s  worth. 
It  is  contended  by  the  respondents  that  these  shares  were  paid  for 
Dorenwends  in  money’s  worth,  namely,  services  rendered  by  the  late  Hildebert 
Limited.  Dorenwend  to  the  company  prior  to  the  transfer.  The  total  capital 
stock  was  $10,000,  divided  into  200  shares.  Can  shareholders  make 
a gift  of  four-fifths  of  the  entire  capital  stock  of  a company  to  one 
of  its  officers  as  a consideration  for  services  performed  for  years 
prior  thereto  as  to  which  no  legal  liability  on  the  part  of  the  com- 
pany existed  ? I am  of  opinion  that  they  cannot.  See  In  re  Eddy- 
stone  Marine  Insurance  Co.,  [1893]  3 Ch.  9;  Trevor  v.  Whitworth 
(1887),  12  App.  Cas.  409.  In  Spargo’s  Case  (1873),  L.R.  8 Ch. 
407,  at  pp.  412,  413,  Lord  Justice  James  says: — 

“If  it  came  to  this,  that  there  was  a debt  in  money  payable 
immediately  by  the  company  to  the  shareholders,  and  an  equal 
debt  payable  immediately  by  the  shareholders  to  the  company,  and 
that  each  was  accepted  in  full  payment  of  the  other,  the  company 
could  have  pleaded  payment  in  an  action  brought  against  them, 
and  the  shareholder  could  have  pleaded  payment  in  cash  in  a corre- 
sponding action  brought  by  the  company  against  him  for  calls. 
Supposing  the  transaction  to  be  an  honest  transaction,  it  would  in 
a court  of  law  be  sufficient  evidence  in  support  of  a plea  of  payment 
in  cash,  and  it  appears  to  me  that  it  is  sufficient  for  this  Court 
sitting  in  a winding-up  matter.” 

It  is  clear  that  Hildebert  Dorenwend  had  no  claim  against  the 
company  which  he  could  have  enforced  in  a court  of  law.  I do 
not  see  how  a company  can,  by  resolution,  and  about  three  years 
thereafter  by  by-law  confirming  that  resolution,  give  away  unpaid 
stock  to  its  president.  It  would  be  quite  different  if  some  contract 
had  existed  between  the  president  and  the  company  and  these'  shares 
were  transferred  as  a compromise  or  a settlement  for  those  services ; 
that  would  be  money’s  worth,  and  the  adequacy  of  the  services  as 
compared  with  the  value  of  the  stock  would,  under  the  authorities, 
not  be  inquired  into.  See  In  re  Hess  Manufacturing  Co.,  Edgar  v. 
Sloan  (1894),  23  Can.  S.C.R.  644;  Maynard's  Case  (1873),  L.R.  9 
Ch.  60. 

In  the  present  case  there  is  not  the  slightest  evidence  that  there 
was  any  contract  or  any  undertaking  to  pay  for  these  services. 
Creditors  dealing  with  a company  have  a right  to  believe  that  for 
all  the  stock  issued  by  the  company  the  company  has  received  cash 
or  has  discharged  some  legal  liability  as  a consideration  for  the 
transfer.  Inserting  in  the  resolution  passed  on  the  12th  June, 
1911,  “valuable  services  rendered,”  and  again  in  the  recitals  in  the 
by-law  passed  on  the  6th  July,  1914,  “money  or  money’s  worth  in 
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the  form  of  services,”  etc.,  does  not,  in  my  opinion,  assist  the  Fisher,  J. 
respondents,  as  they  were  never  services  for  which  the  company 
was  or  could  be  made  liable  to  pay,  nor  a consideration  for  the 
transfer.  Money’s  worth — in  this  case — must  mean  that  the  com-DoRE^ENDS 
pany  was  liable  on  some  contract  or  undertaking  entered  into  Limited. 
between  it  and  the  transferee.  The  purpose  of  the  statute  was  that 
those  who  govern  a company  shall  not  have  it  in  their  power  to  give 
away  the  stock  of  a company  to  one  of  themselves,  even  if  confirmed 
at  a shareholders’  meeting,  if  the  company  was  not  at  that  time 
under  some  legal,  not  sentimental,  liability  to  the  transferee.  If 
such  were  allowed,  the  creditors  of  a company  would  have  no  pro- 
tection. 

In  all  the  cases  cited  by  counsel  for  the  respondents  in  attempt- 
ing to  shew  that  money’s  worth  had  been  given  for  these  shares, 
there  was  some  contract,  agreement,  or  outstanding  legal  liability 
on  the  part  of  the  company  and  of  the  person  to  whom  the  shares 
were  issued. 

The  evidence  disclosed  the  fact  that  the  company  had,  at  the 
time  of  this  transfer,  a large  surplus.  Why,  if  the  shareholders 
thought  they  were  indebted  to  the  president,  did  they  not  pay  him 
in  cash  out  of  the  surplus  ? The  company  was  then  solvent,  and 
no  creditor  could  have  complained. 

I must  hold,  on  the  evidence,  as  a fact,  that  the  160  shares 
transferred  to  Hildebert  Dorenwend  were  never  paid  for  either  in 
money  or  money’s  worth,  and  the  trustee  is  entitled  to  have  the 
executors  placed  on  the  list  of  contributories  and  made  liable  as 
such  for  the  amount  owing  on  the  160  shares. 

Counsel  for  the  respondents  submitted  that,  if  the  estate  was 
held  liable,  it  was  entitled  to  a set-off  of  the  liability  against  the 
amount  owing  by  the  company  to  the  estate  under  the  judgment 
referred  to.  In  my  opinion,  there  can  be  no  set-off  as  against  the 
trustee.  There  is  -here  no  mutuality  between  the  claim  of  the 
trustee  for  calls  and  the  claim  of  the  respondents.  The  claim  of 
the  respondents  is  on  a judgment  not  connected  with  their  liability 
on  the  shares:  see  the  Ontario  Companies  Act,  R.S.O.  1914,  ch. 

178,  sec.  74,  subsec.  2;  Be  Wmrton  Beet  Sugar  Co.  (1905),  10 
O.L.R.  219;  and  Maritime  Bank  v.  Troop  (1890),  16  Can.  S.C.R. 

456.  The  only  set-off  to  which  the  respondents  are  entitled  is  for 
any  sum  that  may  be  owing  to  them  by  way  of  a dividend  on  the 
judgment,  and  to  that  extent  only.  The  Statute  of  Limitations,  also 
relied  on  by  counsel  for  the  respondents,  does  not  apnly  as  against 
the  trustee.  The  liability  of  a shareholder  is  statutory  (sec.  74, 
supra,  subsec.  1),  and  commenced  in  this  case  when  the  company 
became  insolvent  and  the  assets  vested  in  the  trustee,  and  not 
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Fisher,  J.  before.  The  right  here  is  that  of  a trustee,  and  creditors5  rights 
are  preserved  so  long  as  any  portion  of  the  stock  is  unpaid. 

There  will  he  judgment  in  favour  of  the  trustee  for  $8,000, 

Dorenwends  and  he  is  entitled  to  his  costs. 

Limited. 

The  executors  appealed  from  the  judgment  of  Fisher,  J. 

March  1?'  and  18.  The  appeal  was  heard  by  Latchford,  C.J., 
Middleton,  Masten,  and  Orde,  JJ.A. 

Glyn  Osier , K.C.,  and  C.  W.  Plaxton , for  the  appellants,  argued 
that  the  shares  of  stock  in  question  had  been  fully  paid  for  in 
money  or  money5  s worth;  that  they  had  been  issued  to  Hildebert 
Dorenwend  in  payment  for  services  in  former  years,  for  which  he 
had  been  only  partly  compensated  ; and  that  they  had  been  validly 
issued:  White's  Case  (1878),  10  Ch.  D.  720;  Hoole  v.  Great  West- 
ern Railway  Co.  (1867),  L.R.  3 Ch.  262;  Bartram  v.  Birtwhistle 
(1908),  15  O.L.R.  634;  Henderson  v.  Bank  of  Australasia  (1888), 
40  Ch.  D.  170.  Even  if  there  was  not  an  express  agreement,  there 
was  an  implied  one,  that  the  company  would  adequately  compensate 
its  general  manager  for  his  services,  and  the  issue  to  him  of  this 
stock  was  in  fulfilment  of  such  agreement.  The  company,  being 
perfectly  solvent  at  the  time,  could  have  paid  its  general  manager 
in  cash,  and  the  issue  of  stock  in  payment'  of  his  services  was 
equally  valid. 

J.  P.  Walsh , for  the  authorised  trustee,  respondent,  contended 
that  the  issue  of  the  stock  was  in  the  nature  of  a gift,  and  was 
ultra  vires  the  shareholders  of  the  company:  Ranee's  Case  (1870), 
L.R.  6 Ch.  104;  In  re  Postage  Stamp  Automatic  Delivery  Co., 
[1892]  3 Ch.  566;  Ooregum  Gold  Mining  Co.  of  India  Ltd.  v. 
Roper,  [1892]  A.C.  125;  In  re  Eddy  stone  Marine  Insurance  Co., 
[1893]  3 Ch.  9.  The  company  was  under  no  legal  obligation  to  pay 
more  than  it  already  had  paid  for  past  services,  and  therefore  had 
no  right  to  issue  the  stock. 

April  4.  The  judgment  of  the  Court  was  read  by  Orde,  J.A. : 
— The  circumstances  under  which  the  160  shares  were  issued  on 
the  12th  January,  1911,  to  the  late  Hildebert  Dorenwend  are  set 
forth  in  the  judgment  appealed  from.  But  the  question  as  to 
whether  or  not,  upon  the  bankruptcy  of  the  company,  the  shares 
are  to  be  regarded  as  unpaid  shares  has  been  treated  by  the  learned 
Judge  in  Bankruptcy  in  the  light  of  an  absolute  gift  by  the  com- 
pany to  Dorenwend,  that  gift  taking  the  form  of  an  issue  of  its 
own  shares  in  return  for  services  theretofore  rendered  the  company 
in  respect  of  which  the  company  was  under  no  legal  obligation  to 
him  whatever. 
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In  dealing  with  a transaction  of  this  character  it  is  important  App.  Div. 

to  get  at  its  substance  first  and  then  see  what  technical  rules  are 

necessarily  applicable.  

r,e 

In  January,  1911,  out  of  its  authorised  capital  of  $10,000,  the Dorenwends 
company  had  already  issued  40  shares  of  $50  each  or  $2,000  in  all.  LlMITEP- 
It  was  then  under  no  obligation  to  issue  any  further  shares,  and  Orde,  J.A. 
as  long  as  it  had  assets  sufficient  in  value  to  meet  its  liabilities  to 
creditors  and  to  keep  that  $2,000  of  capital  unimpaired  it  could 
treat  its  surplus  assets  as  profits,  and,  having  due  regard  to  the 
rights  of  its  shareholders  inter  se , could  deal  with  that  surplus  as 
it  pleased. 

The  majority  of  the  40  shares  belonged  to  Hildebert  Doren- 
wend,  who  was  the  president  and  general  manager  of  the  company. 

The  company  had  been  exceedingly  prosperous,  and  at  the  end  of 
1910  its  surplus  of  assets  over  all  its  liabilities,  including  the  $2,000 
of  issued  capital,  was  many  thousands  of  dollars  in  excess  of  $8,000, 
and  it  was  within  the  power  of  the  company  to  distribute  that 
surplus  by  way  of  dividend  among  its  shareholders  if  it  saw  fit  to 
do  so.  The  difficulties  in  the  present  case  have  really  arisen  from 
the  failure  of  the  shareholders  to  use  appropriate  language  to  carry 
out  a perfectly  legitimate  object.  It  is  because  the  resolution  of 
the  12th  January,  1911,  declares  that  the  remaining  160  shares 
are  to  be  issued  (the  resolution  uses  the  inapt  words  “ assigned 
and  transferred  ”)  to  Hildebert  Dorenwend  “ in  consideration  of 
his  valuable  services  to  the  company  ” that  the  present  difficulty 
has  arisen. 

Now  the  underlying  principle  upon  which  a transaction  of  this 
kind  is  not  permited  to  stand  as  against  the  creditors  of  the 
company  is,  that  the  effect  is  to  create,  or  give  the  appearance  of 
creating,  capital  which  does  not  in  fact  exist.  The  company  is 
attempting  to  carry  on  business  with  a mere  shadow,  instead  of 
the  substance  upon  which  those  who  deal  with  it  are  entitled  to 
rely.  As  the  company  is  not  really  indebted  to  the  person  to  whom 
the  shares  are  issued,  it  becomes  necessary  to  add  the  fictitious 
indebtedness  to  the  existing  liabilities  and  to  treat  the  fictitious 
services  as  an  additional  asset  of  the  company.  When  the  fictitious 
liability  is  wiped  out  by  the  issue  of  the  stock  against  it,  the  com- 
pleted transaction  finds  the  company  with  a corresponding  increase 
in  its  book  assets  for  which  there  is  no  real  value ; the  issue  of  the 
shares  in  such  a case  is  really  without  consideration  and  the  shares 
cannot  be  regarded  as  paid-up. 

But  that  is  not  what  really  happened  in  the  present  case.  It 
is  rather  unfortunate  that  the  earlier  books  and  balance-sheets 
have  disappeared  or  been  destroyed  since  the  bankruptcy  proceed- 
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App.  Div.  ings  commenced,  but  it  is  stated  in  the  evidence,  and  the  fact 

1994  was  not  attempted  to  be  controverted  upon  the  argument  before  us, 

that  when  the  160  shares  were  issued  the  amount  standing  at  the 

Re  • ° 

Dorenwends  credit  of  the  surplus  account,  or  the  profit  and  loss  account  (it  is 

Limited,  really  immaterial  by  what  name  it  is  styled),  which  exceeded  the 

Orde.  J.A.  liabilities  of  the  company  by  a sum  far  greater  than  $8,000,  was 

immediately  reduced  by  that  amount,  by  the  debiting  against  it 

of  the  $8,000  in  respect  of  the  issue  of  the  160  shares. 

Now  what  did  this  mean  in  substance?  Here  was  a surplus 
available  for  distribution  by  way  of  dividend  among  the  share- 
holders. While  it  might  be  beyond  the  power  of  a majority,  against 
the  will  of  the  minority,  to  vote  it  away  to  one  shareholder,  or  to 
devote  it  to  any  other  purpose  outside  the  objects  of  the  company 
except  by  a pro  rata  distribution  among  the  shareholders  by  way  of 
dividend,  it  was  open  to  the  shareholders,  if  unanimous,  to  deal 
with  the  surplus  as  they  might  see  fit.  No  creditor  could  object, 
and  every  shareholder  would  necessarily  be  estopped  by  his  own 
conduct.  The  action  of  the  shareholders,  instead  of  being  one  to 
which  creditors  either  present  or  future  could  object,  was  in  reality 
for  their  benefit,  because  by  it  there  was  added  to  the  fixed  capital 
of  the  company  available  to  creditors  the  sum  of  $8,000,  which 
otherwise  might  have  been  distributed  by  way  of  dividend.  The 
assets  of  the  company  immediately  available  for  creditors  were  not 
disturbed  in  the  slightest  degree,  but  the  shareholders,  by  trans- 
ferring the  sum  of  $8,000  from  their  profits  to  the  company’s 
fixed  capital,  forever  thereafter  tied  their  own  hands  as  to  that 
portion  of  the  company’s  assets,  and  thereby  increased  the  security 
of  present  and  future  creditors. 

Whatever  the  wording  of  the  resolution  may  be,  it  is  the  sub- 
stance of  the  transaction  which  is  of  importance.  What  the  share- 
holders really  did  was  in  effect  to  declare  a dividend  or  distribution 
of  profits  to  the  extent  of  $8,000,  and,  waiving  their  individual 
rights  to  a pro  rata  distribution,  to  hand  the  whole  sum  over  to 
Dorenwend  to  enable  him  to  pay  for  the  160  shares  in  full.  Or  the 
transaction  may  be  treated  as  the  unanimous  agreement  of  the 
shareholders  to  pay  Dorenwend  the  sum  of  $8,000,  out  of  accumu- 
lated profits,  for  his  past  services  to  the  company,  a resolution 
which  was  clearly  within  their  power  if  no  shareholder  objected. 

It  is  not  suggested  by  counsel  for  the  trustee  that  the  trans- 
action could  not  have  been  lawfully  carried  out  by  the  shareholders 
if  they  had  passed  the  customary  resolutions.  All  that  was  neces- 
sary was  to  declare  a dividend  of  400  per  cent,  upon  the  $2,000  of 
issued  capital,  to  allot  160  shares  to  Dorenwend,  and  then  for  each 
of  the  other  shareholders  to  hand  Dorenwend  his  dividend.  But 
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there  is  no  magic  in  the  word  “dividend,”  and  no  special  form  of  App.  Div. 
words  is  necessary  when  declaring  one.  Any  language  used  to  ^24 
authorise  a proper  disposal  of  the  company’s  profits  would  suffice. 

The  Court  will  not  ordinarily  allow  mere  adherence  to  technical  doreivwends 
procedure  to  stand  in  the  way  of  setting  aside  a dishonest  trans-  Limited. 
action,  and  it  ought  not,  by  a too  rigid  adherence  to  mere  formali-  Orde  J.A. 
ties,  to  upset  an  honest  one. 

The  judgment  of  the  Judicial  Committee  in  & 'wan  Brewery  Co. 

Ltd.  v.  The  King , [1914]  A.C.  231,  is  in  point  here.  That  was  a 
case  involving  the  taxation  of  dividends,  but  the  reasoning  is  applic- 
able to  the  present  case.  The  company  had  passed  resolutions  that 
its  capital  be  increased  by  £101,450,  that  the  sum  of  £101,450 
should  be  transferred  from  its  accumulated  profits  to  the  credit  of 
capital  account,  and  that  the  new  shares  be  allotted,  as  fully  paid-up, 
among  the  shareholders  pro  rata.  The  transaction  was  in  reality 
what  is  usually  called  a stock-dividend,  but  it  does  not  appear  that 
the  company  acted  under  any  authority  to  declare  a stock-dividend 
as  such.  Presumably  the  transaction  had  the  approval  of  all  the 
shareholders.  The  Crown  claimed  to  be  entitled  to  certain  duties 
upon  the  ground  that  the  transaction  was  in  substance  a dividend. 

The  Supreme  Court  of  Australia  held  that  it  was,  and  their  judg- 
ment was  affirmed  by  the  Judicial  Committee.  At  pp.  235,  236, 
in  dealing  with  the  question  as  to  what  the  real  transaction  was, 
the  Committee  says: — 

“The  new  shares  were  credited  as  fully  paid,  and,  what  is  more, 
they  were  fully  paid,  for  after  the  allotment  the  company  held 
£101,450'  as  capital  produced  by  the  issue  of  those  shares  and  for 
that  consideration,  and  no  longer  as  an  undivided  part  of  its 
accumulated  reserve  fund.  True,  that  in  a sense  it  was  all  one 
transaction,  but  that  is  an  ambiguous  expression.  In  business,  as 
in  contemplation  of  law,  there  were  two  transactions,  the  creation 
and  issue  of  new  shares  on  the  company’s  part,  and  on  the  allottees’ 
part  the  satisfaction  of  the  liability  to  pay  for  them  by  acquiescing 
in  such  a transfer  from  reserve  to  share-capital  as  put  an  end  to 
any  participation  in  the  sum  of  £101,450  in  right  of  the  old  shares, 
and  created  instead  a right  of  general  participation  in  the  com- 
pany’s profits  and  assets  in  right  of  the  new  shares,  without  any 
further  liability  to  make  a cash  contribution  in  respect  of  them. 

In  the  words  of  Parker,  C.J.,  ‘Had  the  company  distributed  the 
£101,450  among  the  shareholders  and  had  the  shareholders  repaid 
such  sums  to  the  company  as  the  price  of  the  81,160  new  shares, 
the  duty  on  the  £101,450  would  clearly  have  been  payable.  Is  not 
this  virtually  the  effect  of  what  was  actually  done  ? I think  it  is.’  ” 

This  reasoning  is  peculiarly  applicable  to  the  present  case,  and 
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App.  Div.  I think  is  sufficient,  without  any  further  references,  to  uphold  the 
2924  transaction. 

I do  not  think  any  useful  purpose,  will  be  served  by  entering 

Dorenwends  i11^0  311  elaborate  discussion  of  the  authorities  cited  on  the  argu- 
Limited.  ment.  Many  of  them  involve  the  power  of  a majority  as  against 
Orde,  J.A.  a dissenting  minority.  No  such  question  arises  here.  The  sole 
question  is  whether  what  the  shareholders,  acting  unanimously, 
had  a clear  right  to  do,  was  done  in  such  a way  as  to  injure  the 
rights  of  creditors,  either  present  or  future.  In  my  judgment,  it 
was  not. 

The  appeal  will  be  allowed  with  costs  both  here  and  in  the 
proceedings  before  the  learned  Judge  in  Bankruptcy.  Such  costs 
to  be  paid  personally  by  the  trustee,  with  the  right  to  indemnify 
himself  out  of  the  estate. 

Appeal  allowed. 


1924  [APPELLATE  DIVISION.] 

April  7-  Pollard  v.  Gibson. 

Contract — Agency — Termination  at  Will — Reasonable  Notice — Implied 
Term — Continuance  of  Contract  for  Definite  Period — Dismissal  of 
Agent — Damages — Trespass — Punitive  Damages. 

Upon  appeal  and  cross-appeal  from  the  judgment  of  Masten,  J.,  54 
O.L.R.  419,  it  was  held,  that  the  contract  between  the  parties  could 
not  be  properly  described  as  one  of  hiring  and  service  or  employ- 
ment: it  was  a contract  of  agency,  and  could,  in  the  absence  of  a 
term,  express  or  implied,  to  the  contrary,  be  terminated  at  the  will 
of  either  party;  and  so  there  was,  in  the  strict  sense,  no  employment 
and  no  wrongful  dismissal. 

There  was  no  express  stipulation  in  the  contract  as  to  the  term  of  the 
agency;  it  was  not  necessary,  in  order  to  give  business  efficiency  to 
the  contract  or  to  carry  into  effect  the  intention  of  the  parties,  to 
imply  a term  that  the  contract  could  be  terminated  only  on  reason- 
able notice;  and  such  a term  could  not,  therefore,  be  implied. 

But  full  force  and  effect  could  not  be  given  to  the  expressed  stipulation 
in  reference  to  the  plaintiff’s  remuneration,  and  particularly  the  rate 
thereof,  unless  it  were  implied  that  the  contract  should,  as  found  by 
Masten,  J.,  continue  in  force  until  the  1st  August,  1922;  that  was  the 
earliest  date  at  which  the  defendants  were,  without  cause,  entitled  to 
terminate;  and  the  damages  must  be  restricted  to  those  sustained  by 
the  plaintiff  by  reason  of  being  deprived  of  his  agency  between  the 
15th  May  and  the  1st  August,  1922. 

Upon  the  plaintiff’s  claim  for  trespass  by  the  defendants,  in  that  they 
unlawfully  broke  into  his  warehouse  and  removed  therefrom  samples 
entrusted  to  him,  the  evidence  established  the  wrong  complained  of 
but  no  actual  damage:  — 

Held,  that  the  plaintiff  was  entitled  to  recover  punitive  damages. 

Judgment  of  Masten,  J.,  varied. 

Appeal  by  the  defendants  and  cross-appeal  by  the  plaintiff  from 
the  judgment  of  Masten,  J.,  54  O.L.R.  419. 
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November  27,  28,  and  29,  1923.  The  appeal  and  cross-appeal 
were  heard  by  Mulock,  C.J.O.,  Magee,  Hodgins,  and  Ferguson, 

JJ.A. 

H.W.  A.  Foster , for  the  defendants. 

D.  L.  McCarthy,  K.C.,  and  C.  H.  Porter,  for  the  plaintiff. 
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April  7,  1924.  The  judgment  of  the  Court  was  read  by  Fer- 
guson, J.A. : — Appeal  by  the  defendants  from  a judgment  of 
Masten,  J.,  dated  the  3rd  July,  1923,  pronounced  on  claims  for 
wrongful  dismissal  and  trespass.  By  the  judgment  appealed  from, 
the  learned  Judge  declared  that  the  plaintiff  was  employed  by  the 
defendants  under  a contract,  by  the  terms  of  which  he  was  entitled 
to  six  months’  notice  of  dismissal,  terminating  on  the  last  day  of 
August  in  any  one  year;  that  the  plaintiff  was  wrongfully  dis- 
missed, and  as  damages  for  such  dismissal  is  entitled  to  the  net 
profits  which  he  would  reasonably  have  expected  to  earn  between 
the  date  of  his  dismissal,  namely  the  15th  May,  1922,  and  the  1st 
August,  1923,  less  any  sums  which  the  plaintiff  has  earned  during 
that  period;  and  referred  it  to  the  Master  to  assess  the  damages. 

The  judgment  appealed  from  does  not  dispose  of  the  claim 
for  damages  for  trespass,  and  the  plaintiff  cross-appeals,  asking 
that  he  be  awarded  damages  for  trespass. 

It  is,  in  the  statement  of  claim,  alleged  that  the  plaintiff  is  a 
manufacturer’s  agent  and  dealer  in  all  kinds  of  leather  products, 
and  carries  on  business  in  the  city  of  Toronto ; that  the  defendants 
are  tanners  and  curriers,  carrying  on  business  at  Bramley,  Eng- 
land; that  on  or  about  the  29th  June,  1921,  the  plaintiff  and 
defendants  entered  into  an  agreement  at  Bramley,  whereby,  in 
consideration  of  the  plaintiff  undertaking  to  open  up  an  office  in 
the  city  of  Toronto  ‘for  the  sale  of  the  defendants’  leathers,  and 
travelling  through  the  United  States  and  Canada  introducing  the 
defendants’  leathers  to  the  trade  and  selling  the  same,  the  defend- 
ants contracted  to  appoint  and  did  appoint  him  sole  and  exclusive 
agent  for  the  sale  of  their  leathers  in  the  United  States  and  Canada, 
subject  to  conditions  set  forth  in  a memorandum  dated  the  29th 
June,  1921,  signed  by  the  defendants,  and  reading  as  follows:— 


“Hough  End  Tannery,  Bramley,  Leeds,  June  29,  1921. 
“Mr.  Pollard,  Toronto. 

“Dear  Sir:  The  following  are  conditions  attached  to  the 

arrangements  made  with  you  in  respect  of  representation  of  our 
firm  for  the  sale  of  our  goods  in  Canada  and  the  United  States. 

“Mr.  Pollard  agrees  to  represent  no  other  firm,  unless  it  is 
mutually  agreed  upon  to  do  so.  In  no  case  will  he  represent  any 
other  English  firm  whilst  representing  us. 
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“(1)  All  goods  for  Canada  are  delivered  free  at  Atlantic  port, 
and  are  sold  carriage  forward  to  customer  from  port.  Documents 
go  forward  through  our  bankers  with  14  days*  sight  draft  attached 
in  order  to  allow  the  customer  to  have  sight  of  goods  before  meet- 
ing drafts,  and  discount  of  5 per  cent,  will  be  allowed,  which  on 
invoices  will  be  stated  as  ‘5%  trade  discount/  Goods  sold  in  Can- 
ada in  pounds  sterling. 

“Re  U.8.A.. : Goods  delivered  free  Atlantic  ports,  and  freights 
from  Atlantic  port  to  customer  paid  by  purchaser.  Invoices  go 
direct  from  here  on  open  account,  payment  to  be  made  within  10 
days  of  the  shipment  of  goods  from  the  port.  If  payment  is  made 
within  10  days,  discount  of  5%  is  allowed;  after  10  days,  and 
within  30,  discount  of  4% ; afteT  30  days  net.  All  goods  for 
U.S.A.  will  be  sold  in  dollars  and  cents,  unless  otherwise  arranged 
between  Mr.  Pollard  and  customer,  without  loss  to  ourselves.  Pay- 
ment to  he  made  to  our  bankers  in  New  York.  Whilst  we  are  still 
at  liberty  to  sell  our  goods  to  factors  or  jobbing  houses,  as  we  have 
done  in  the  past,  we  agree  to  appoint  no  other  representative  than 
yourself  in  Canada  and  U.S.A.  whilst  you  represent  us,  unless  we 
first  mutually  agree  to  do  so.  The  prices  of  goods  at  which  we 
sell  you  to  be  no  higher  than  the  prices  at  which  we  are  actually 
selling  to  jobbing  houses.  With  a view  to  working  this  large  terri- 
tory thoroughly,  you  are  at  liberty  to  appoint  an  assistant,  or 
assistants  to  work  with  and  for  you,  on  such  terms  as  you  think 
desirable,  payment  for  such  representative  or  representatives  to  be 
made  by  you.  We  retain  the  right  of  refusing  your  appointment 
of  such  a representative,  if  we  have  evidence  that  he  is  undesirable, 
although,  on  the  other  hand,  we  should  encourage  such  an  appoint- 
ment or  appointments,  particularly  if  we  considered  the  persons 
desirable. 

“On  all  business  from  boot  and  shoe  manufacturers  in  Canada 
and  United  States  (and  from  all  jobbers,  where  business  has  been 
brought  about  by  your  efforts)  we  will  pay  you  a commission  of  4% 
on  the  invoiced  sterling  price  of  the  goods  at  the  rate  of  4%  until 
a turn-over  of  £100,000  has  been  obtained  in  any  one  year,  the  year 
to  commence  from  each  August  1st,  and  5%  on  all  such  orders  on 
all  amounts  exceeding  £100,000  in  one  year. 

“We  pay  cost  of  cabling;  all  goods  will  be  invoiced  direct  to 
manufacturers  except  in  the  case  of  small  samples,  which  may  be 
sent  from  Mr.  Pollard’s  store  in  Toronto  or  elsewhere.  Copies 
of  all  invoices  and  all  correspondence  direct  with  Mr.  Pollard’s 
customers  will  be  sent  to  Mr.  Pollard,  and  he  will  send  us  copies 
of  his  correspondence  with  customers,  so  that  bdth  sides  will  be 
kept  in  touch  with  all  that  is  transpiring  in  connection  with  the 
business. 
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“We  will  supply  a reasonable  amount  of  stock  to  Mr.  Pollard’s 
store  in  Toronto,  or  such  place  as  Mr.  Pollard  desires,  for  sampling 
purposes,  and  small  samples  sent  to  customers  will  be  sent,  carriage 
paid,  to  our  charge.  In  these  cases  Mr.  Pollard  will  invoice  the 
small  samples  up  to  the  manufacturer,  after  which  payments  will 
be  made  to  our  bankers  in  Toronto. 

“Commission  will  be  paid  every  3 months  on  all  accounts  paid, 
or  earlier  if  desired  by  Mr.  Pollard. 

“'Attached  is  a list  shewing  various  prices  in  pence,  and  the 
comparative  selling  prices  in  cents  for  U.S.A.  We  will  advise  Mr. 
Pollard  when  we  intend  altering  prices.  All  orders  are  subject  to 
confirmation  from  Bramley. 

“All  expenses  incurred  in  making  inquiries  through  Bradstreets 
or  Dunns  to  be  charged  up  to  S.  Gibson  & Sons. 

“Duty  on  all  goods  for  sampling  purposes  sent  into  Canada 
to  be  charged  to  S.  Gibson  & Sons,  and  the  duty  will  be  charged 
on  the  goods  going  out  to  various  customers. 

“Attached  is  first  price-list  dated  June  30th,  1921. 

“Yours  faithfully, 

“S.  Gibson  & Sons. 

“P.S. : When  you  cable  us  orders,  you  will  quote  for  Canada 
the  price  in  pence  with  all  charges  included;  for  U.S.A.  the  price 
in  cents  with  all  charges  included;  but  when  we  quote  alteration 
of  prices  we  quote  our  list-prices  in  pence  as  supplied  to  other  cus- 
tomers without  any  charges  included.” 

It  is  also  pleaded  that  the  defendants  orally  promised  and 
agreed  that  the  plaintiff’s  appointment  as  such  agent  as  aforesaid 
would  be  permanent ; that,  contrary  to  the  said  agreement,  and  in 
breach  thereof,  the  defendants,  without  notice  or  cause,  on  the 
15th  May,  1922,  terminated  such  contract;  and  that  on  the  17th 
May  the  defendants  unlawfully  broke  into  and  trespassed  on  the 
plaintiff’s  warehouse  in  the  city  of  Toronto,  and  unlawfully  removed 
therefrom  the  defendants’  leather  samples  which  they  had  entrusted 
to  the  plaintiff. 

For  these  wrongs  the  plaintiff  claims  damages — $10,000  for 
breach  of  the  agreement  and  $5,000  for  trespass. 

The  learned  trial  Judge  held  (54  O.L.E.  at  p.  420)  that  the 
terms  and  conditions  of  the  plaintiff’s  appointment  are  set  forth 
in  the  memorandum  of  the  29th  June;  that  “the  agreement  is 
indefinite  in  regard  to  the  duration  of  employment,  no  certain 
period  being  fixed  by  it;”  that  on  the  15th  May,  1922,  “the  defend- 
ant Charles  G.  Gibson,  acting  on  behalf  of  his  firm,  dismissed  the 
plaintiff  from  his  employment  without  notice,  claiming  to  do  so  as 
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of  right  under  the  terms  of  the  contract,  no  failure  or  impropriety 
of  conduct  on  the  part  of  the  plaintiff  being  now  alleged;”  that 
the  oral  agreement  of  employment  pleaded  was  not,  at  the  trial, 
pressed,  and  that  “the  claim  of  the  plaintiff  is  rested  on  the  written 
memorandum  of  the  29th  June;”  that  (p.  422)  “the  agreement 
establishes  an  employment  of  a nature  so  different  from  that  of  a 
mere  commission  agent  as  to  take  this  case  out  of  that  line  of 
decisions  where  it  has  been  held  that  a commission  agent  may  be 
dismissed  without  notice  and  without  liability  to  damages;”  that 
(p.  423)  “it  is  an  implied  provision  of  the  agreement  that  it  should 
continue  in  force  at  least  until  the  1st  August,  1922,  and  thereafter 
from  year  to  year  until  reasonable  notice  of  dissolution  had  been 
given,  ending  with  the  1st  August;”  that  (p.  423)  six  months  would 
be,  under  all  the  circumstances  here  shewn,  a reasonable  notice; 
. . . it  would  have  been  impossible  on  the  15th  May,  1922,  to 

have  terminated  the  agreement  on  the  1st  August,  1922,  and  there- 
fore the  earliest  date  for  which  a six  months*  notice  terminating 
this  agreement  could  properly  have  been  given  by  the  defendants 
would  have  been  the  1st  August,  1923.  The  action  is  essentially 
an  action  for  wrongful  dismissal;  and,  whether  the  plaintiff  was 
a servant  or  not,  the  principles  applicable  to  an  action  of  wrongful 
dismissal  are  applicable  in  this  case.** 

From  the  foregoing  it  will  be  seen  that  the  learned  trial  Judge 
gave  to  the  contract  the  same  effect  and  meaning  that  would  be 
given  to  a contract  by  which  the  defendants  employed  the  plaintiff 
to  serve  and  the  plaintiff  agreed  to  serve  the  defendants  till  at  least 
the  1st  August,  1922,  and  thereafter  from  year  to  year. 

The  cases  of  Hamwell  v.  Parry  Sound  Lumber  Co.  (1897),  24 
A.R.  110,  Bam  v.  Anderson  (1898),  28  Can.  S.C.R.  481,  and 
Parker  v.  Beeching , [1923]  4 D.L.R.  35,  seem  to  me  to  establish 
that,  in  the  absence  of  an  express  provision  to  the  contrary,  or 
evidence  of  some  usage  that  every  one  must  be  considered  to 
know  and  to  contract  with  reference  to,  a contract  of  general, 
indefinite,  or  yearly  hiring  and  service  may  he  terminated  on 
reasonable  notice,  and  that  there  is  no  law  requiring  the  notice 
to  end  with  a year.  The  authorities  to  which  I have  referred  were 
not  cited  to  the  learned  trial  Judge,  and  his  reasons  for  judgment 
do  not  indicate  that  he  considered  them. 

But  the  appellant  contends  that  the  contract  between  the  parties 
is  not  one  of  employment,  but  is  one  that  may  be,  and  was,  properly 
terminated  without  notice. 

Having  carefully  examined  and  considered  the  words  of  the 
writing,  I am  unable  to  find  therein  anything  binding  the  plaintiff 
to  serve  the  defendants  or  anything  binding  the  defendants  to 
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employ  or  find  work  for  the  plaintiff.  As  put  by  Peterson,  J.,  in 
Levy  v.  Goldhill,  [1917]  2 Ch.  297,  at  p.  304:  “ There  was  no 
obligation  on  the  part  of  the  plaintiff  to  do  work  for  the  defendant, 
nor  was  there  any  obligation  on  the  part  of  the  defendant  to 
provide  work  for  the  plaintiff,  but  there  was  merely  a provision 
that  the  defendant  would  in  a certain  event  pay  certain  remunera- 
tion to  the  plaintiff.” 

In  these  circumstances,  I am  of  opinion  that  the  contract 
between  the  parties  cannot  be  properly  described  as  one  of  hiring 
and  service  or  employment,  but  rather  was  one  of  agency,  that 
could,  in  the  absence  of  a term,  express  or  implied,  to  the  contrary, 
be  terminated  at  the  will  of  either  party.  See  Bowstead  on  Agency, 
5th  ed.,  p.  496,  and  the  cases  therein  referred  to,  most  of  which 
are  considered  in  Levy  v.  Goldhill  {supra). 

For  these  reasons,  I am  of  opinion  that  there  was,  in  the  strict 
sense,  no  employment  and  no  wrongful  dismissal. 

Contracts  of  agency  similar  to  the  one  here  in  question,  and 
the  right  to  terminate  such  contracts,  were  considered  and  dis- 
cussed in  Mutzenbecher  v.  La  Aseguradora  Espanola,  [1906]  1 

K. B.  254,  and  Warren  and  Co.  v.  Agdeshman  (1922),  38  Times 

L. R.  588;  and  these  cases  seem  to  me  to  establish  that  where  by 
the  terms  of  such  a contract  the  agent  is  appointed  for  a fixed  time 
it  is  implied  that  the  principal  will  not  prevent  the  agent  acting 
as  representative  during  the  agreed  term. 

There  being  no  express  stipulation  in  the  contract  as  to  the 
term  of  the  agency,  the  question  arises:  must  such  a term  be 
necessarily  implied  in  order  to  give  business  efficiency  to  the  inten- 
tion of  the  parties  as  gathered  from  the  words  of  the  agreement, 
read  in  the  light  of  the  circumstances  adduced  in  evidence  ? 

The  English  cases  dealing  with  implied  terms  and  the  prin- 
ciples and  rules  which  should  guide  the  Court  in  interpreting  a 
contract  where  they  are  asked  to  imply  a term,  are  collected  in  the 
12th  volume  of  the  English  and  Empire  Digest,  pp.  607  to  616; 
and  they  seem  to  me  to  establish  that  the  term  cannot  be  implied 
unless  it  is  necessary  in  order  to  give  effect  to  the  intention  of  the 
parties  as  gathered  from  the  writing,  read  in  the  light  of  the  facts 
in  evidence.  See  Aspdin  v.  Austin  (1844),  5 Q.B.  671;  Krell  v. 
Henry , [1903]  2 K.B.  740;  Lamb  v.  Evans,  [1893]  1 Ch.  218; 
Hamlyn  & Co.  v.  Wood  & Co.,  [1891]  2 Q.B.  488;  In  re  Nott  and 
Cardiff  Corporation,  [1918]  2 K.B.  146,  Brodie  v.  Cardiff  Corpora- 
tion, [1919]  A.C.  337 ; L.  French  & Co.  v.  Leeston  Shipping  Co., 
[1922]  1 A.C.  451. 

The  learned  trial  Judge,  considering  the  evidence  and  contract, 
concluded  (p.  423)  “that  it  is  an  implied  provision  of  the  agree- 
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ment  that  it  should  continue  in  force  at  least  until  the  1st  August, 
1922,  and  thereafter  from  year  to  year  until  reasonable  notice  of 
dissolution  had  been  given,  ending  with  the  1st  August  . . . that 
six  months  would  be,  under  all  the  circumstances  here  shewn,  a 
reasonable  notice.” 

Having  studied  the  wording  of  the  document  in  the  light  of 
the  surrounding  circumstances  and  of  the  agreement,  I am  unable 
to  agree  in  the  conclusion  that  it  was  necessary,  in  order  to  give 
business  efficiency  to  the  contract  or  to  carry  into  effect  the  inten- 
tion of  the  parties,  to  imply  a term  that  the  contract  could  only 
be  terminated  on  reasonable  notice.  On  the  other  hand,  I am  of 
opinion  that  full  force  and  effect  cannot  be  given  to  the  expressed 
stipulation  in  reference  to  the  plaintiff’s  remuneration,  and  par- 
ticularly the  rate  thereof,  unless  it  be  implied  that  the  contract 
should,  as  the  learned  Judge  finds,  continue  in  force  until  the  1st 
August,  1922. 

For  these  reasons,  I am  of  opinion  that  the  earliest  date  at 
which  the  defendants  were,  without  cause,  entitled  to  terminate 
was  the  1st  August,  1922,  and  that  the  damages  awarded  should 
be  restricted  to  those  sustained  by  the  plaintiff  by  reason  of  being 
deprived  of  his  agency  between  the  15th  May  and  the  1st  August, 
1922. 

On  the  evidence  now  before  the  Court,  it  is  hard  to  assess  these 
damages  accurately,  but  it  seems  to  me  that  the  plaintiff  has  an 
exaggerated  idea  of  his  loss.  On  the  best  consideration  I have  been 
able  to  give  to  the  question  of  damages,  I would  award  the  plaintiff 
$500,  with  a right,  if  not  satisfied  to  accept  this  sum,  to  elect  to 
take  a reference  at  his  own  risk  as  to  costs. 

That  brings  us  to  the  plaintiff’s  cross-appeal  on  his  claim  for 
damages  for  trespass.  The  evidence  establishes  the  wrong  com- 
plained of,  but  no  actual  damage.  It  cannot  be  disputed  that  the 
plaintiff’s  right  to  damages'  is  not  confined  to  actual  damage ; or 
that  this  is  a case  where  the  Court  may  award  punitive  damages. 
Had  the  learned  trial  Judge  expressed  the  opinion  that  this  was 
not  a case  for  punishment,  I would  not  have  interfered  with  his 
judgment;  but,  as  I read  his  opinion,  he  did  not  pass  upon  this 
branch  of  the  plaintiff’s  claim. 

The  trespass  complained  of  is  one  that  should  not  be  overlooked 
or  allowed  to  pass  without  being  condemned.  To  me  it  is  a serious 
matter  for  one  man  to  enter  wrongfully  and  forcibly  upon  the 
premises  of  another  and  remove  goods  from  his  custody,  and  where 
a principal  does  that  to  his  agent  it  indicates  to  outsiders  that  the 
agent  has  been  guilty  of  misconduct  and  is  not  trustworthy.  The 
acts  here  complained  of  were  clearly  contrary  to  law,  and  were  not 
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only  calculated  to  discredit  the  plaintiff,  but  were  also  calculated 
to  bring  about  a breach  of  the  peace,  and  I am  of  opinion  that 
they  should  be  discouraged  by  punishment.  The  defendants  acted 
in  a high-handed  manner  in  taking  the  law  into  their  own  hands; 
they  acted  without  consideration  for  their  agent,  who  endeavoured 
to  serve  them  faithfully. 

I would  allow  the  appeal  and  cross-appeal,  both  with  costs;  and 
direct  judgment  in  the  Court  below  to  be  entered  in  favour  of  the 
plaintiff  for  $700  and  costs  of  action  down  to  and  including  the 
trial  (Supreme  Court  scale). 

If  the  plaintiff  elects  to  take  a reference,  I would  direct  a refer- 
ence to  the  Master  at  Toronto  to  assess  the  damages  for  breach 
of  contract,  and  direct  that  the  plaintiff  do  recover  against  the 
defendants  the  amount  found  by  the  Master,  plus  $200  damages  for 
trespass,  with  costs  down  to  trial.  The  costs  of  the  reference  and 
further  directions  I would  reserve  to  be  dealt  with  by  a Judge 
after  the  Master  shall  have  made  his  report. 

Judgment  below  varied. 


[APPELLATE  DIVISION.] 

Re  Hydro-Electric  Power  Commission  of  Ontario  and  Town- 
ships of  Thorold  and  Pelham. 

Assessment  and  Taxes — Exemptions — Buildings  Vested  in  or  Controlled 
by  Hydro-Electric  Power  Commission  of  Ontario — Buildings  of 
Power  Company  — Commission's  Ownership  of  Shares  in  Power 
Company — “ Control ” — Assessment  Act,  sec.  5(7) — Ontario  Power 
Commission  Act,  sec.  12a.  (7  Geo.  V.  ch.  20,  sec.  4). 

Buildings  of  the  Toronto  and  Niagara  Power  Company  in  the  townships 
of  Thorold  and  Pelham  were  held  not  to  he  exempt  from  assessment 
and  taxation  under  the  provisions  of  sec.  5(7)  of  the  Assessment  Act 
or  of  sec.  12a.  of  the  Ontario  Power  Commission  Act,  as  enacted  by 
7 Geo.  V.  ch.  20,  sec.  4. 

The  buildings  were  not  “ vested  in  or  controlled  ” by  the  Hydro-Electric 
Power  Commission  of  Ontario  (sec.  5 (7)),  nor  were  they  “buildings 
owned,  used  or  controlled  by  the  Commission”  (sec.  12a.) 

The  Commission  might  be  regarded  as  the  owner  of  all  the  shares  in 
the  power  company,  but  the  shareholders  of  a company  do  not  own 
or  control  the  property  of  the  company — the  company  is  a different 
entity  from  its  shareholders. 

Pullman  Car  Co.  v.  Missouri  Pacific  Railioay  Co.  (1885),  115  U.S.  587, 
and  Salomon  v.  Salomon  & Co.,  [1897]  A.C.  22,  referred  to. 

Appeals  by  the  Municipal  Corporations  of  the  Townships  of 
Thorold  and  Pelham  from  two  orders  of  the  Ontario  Railway  and 
Municipal  Board  each  declaring  that  the  Hydro-Electric  Power 
Commission  (called  “The  Commission”)  and  the  Toronto  and 
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Niagara  Power  Company  (called  “The  Niagara  company”)  are 
exempt  from  assessment  and  taxation  in  respect  of  buildings  of 
the  Niagara  company  situate  in  the  two  townships. 

February  15.  The  appeals  were  heard  by  Mulock,  C.J.O., 
Magee,  Middleton,  Ferguson,  and  Smith,  JJ.A. 

W.  M.  German,  K.C.,  for  the  appellant  Pelham. 

J . F.  Gross , for  the  appellant  Thorold. 

A.  Courtney  King  stone,  K.C.,  for  the  Commission  and  the 
Niagara  company,  respondents. 


April  7.  Mulock,  C.J.O.: — The  Niagara  company  was  assessed 
for  the  year  1923  in  respect  of  the  said  buildings,  and  the  Com- 
mission appealed  from  such  assessment  to  the  Court  of  Revision, 
which  dismissed  the  appeals.  From  such  dismissal  the  Commission 
appealed  to  the  County  Court  Judge,  who  dismissed  the  appeals, 
whereupon  the  Commission  and  the  Niagara  company  appealed  to 
the  Ontario  Railway  and  Municipal  Board,  which  allowed  the 
appeals,  thereby  exempting  the  buildings  from  assessment  and  taxa- 
tion. The  present  appeals  to  this  Court  are  from  the  orders  of  the 
said  Board. 

The  respondents  rely  upon  the  following  statutory  provisions 
as  entitling  them  to  the  exemption  claimed : — 

The  Assessment  Act,  R.S.O.  1914,  ch.  195,  sec.  5,  para.  7,  which 
is  as  follows: — 

“5.  All  real  property  in  Ontario  and  all  income  derived  either 
within  or  out  of  Ontario  by  any  person  resident  therein,  or  received 
in  Ontario  by  or  on  behalf  of  any  person  resident  out  of  the  same, 
shall  be  liable  to  taxation,  subject  to  the  following  exemptions : — 

“7.  The  property  belonging  to  any  county  or  municipality  or 
vested  in  or  controlled  by  any  public  commission  wherever  situate 
and  whether  occupied  for  the  purposes  thereof  or  unoccupied;  but 
not  when  occupied,  by  a tenant  - 

By  the  Power  Commission  Act,  1917,  7 Geo.  V.  ch.  20,  sec.  4, 
the  Power  Commission  Act,  R.S.O.  1914,  ch.  39,  was  amended  by 
adding  the  following  section  : — 

“12a. — (1)  Notwithstanding  anything  in  the  Assessment  Act 
contained,  land  owned  by  and  vested  in  the  Commission  shall  be 
subject  to  assessment  and  taxation  for  municipal  and  school  pur- 
poses at  the  actual  value  thereof  according  to  the  average  value 
of  the  land  in  the  locality. 

“(2)  Subsection  1 shall  not  apply  to  or  include  buildings, 
machinery,  works,  structures,  substructures,  superstructures,  rails, 
ties,  poles  and  other  property,  works  or  improvements  owned,  used 
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or  controlled  by  the  Commission,  nor  an  easement  or  the  right  of 
use  or  occupation  or  other  interest  in  land  not  owned  by  the  Com- 
mission, but  all  such  buildings,  machinery,  works,  structures,  sub- 
structures, superstructures,  rails,  ties,  poles  and  other  property, 
works  or  improvements  owned,  used  or  controlled  by  the  Commis- 
sion^  and  every  such  easement  or  right,  shall  continue  to  be  exempt 
from  assessment  and  taxation  as  heretofore.” 

The  onus  is  upon  the  Commission  to  bring  the  case  within  one 
of  these  statutory  exemptions,  and  the  question  is : are  the  build- 
ings “vested  in  or  controlled  by”  the  Commission  or  are  they 
“owned,  used  or  controlled  by”  the  Commission,  within  the  mean- 
ing of  the  statutory  provisions  above  set  forth  ? If  not,  then  they 
are  not  exempt  from  assessment  and  taxation.  They  were  the 
property  of  the  Niagara  company,  and  the  Commission  claims, 
under  and  by  virtue  of  a certain  agreement  between  it  and  the 
Toronto  Railway  Company,  to  have  acquired  such  title,  user,  or 
control  over  them  as  to  exempt  them  from  assessment  and  taxation. 
This  agreement  bears  date  the  15th  August,  1922,  and  by  it  the 
Toronto  Railway  Company  agrees  to  sell  to  the  Commission  and 
the  Commission  agrees  to  buy  from  the  railway  company  20,000 
shares  of  the  capital  stock  of  the  Toronto  Power  Company,  and 
20,000  shares,  being  all  the  issued  capital  stock  of  the  Toronto  Rail- 
way .Company,  and  675  shares  of  the  Schomberg  Railway  Company. 

The  21st  clause  of  the  agreement  states  that  “this  agreement 
is  subject  to  the  following  conditions  precedent”  (then  follows  a 
number  of  such  conditions),  and  the  22nd  clause  states  as  fol- 
lows : — 

“The  time  for  the  completion  of  this  agreement  shall  be  the 
first  business  day  of  the  calendar  month  which  shall  fall  next  after 
60  days  from  the  fulfilment  of  the  conditions  mentioned  in  the  21st 
clause.  Should  any  of  the  said  conditions  not  have  been  fulfilled 
within  three  calendar  months  from  the  delivery  of  this  agreement, 
then  either  party  may  give  notice  to  the  other  that,  failing  fulfil- 
ment of  such  condition  or  conditions  within  30  days  from  the 
giving  of  the  said  notice,  this  agreement  shall  become  void  and  the 
same  shall  become  void  accordingly.” 

There  was  no  evidence  before  us  that  all  of  these  conditions 
had  been  fulfilled,  and  therefore  it  must  be  assumed  that  the  agree- 
ment has  not  yet  been  completed. 

Pending  its  completion,  clause  13  (2a)  provides  that  the 
Toronto  Railway  Company  will  (subject  to  strikes,  etc.)  cause  the 
“controlled  companies”  “to  carry  on  and  maintain  their  respective 
businesses  as  “going  concerns,”  etc.  The  agreement  includes  the 
Niagara  company  in  its  list  of  “controlled  companies.” 
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Clause  19  is  as  follows  : — 

“At  the  time  for  completion  the  railway  company  will  cause  to 
be  tendered  the  resignations  of  all  directors  of  the  controlled  com- 
panies and  will  procure  the  assistance  of  the  boards  of  directors 
thereof  in  the  acceptance  of  such  resignations  and  in  the  qualifica- 
tion and  election  of  new  directors  nominated  by  the  Commission, 
and  will  cause  to  be  tendered  the  tesignations  or  terminate  as  of 
the  time  of  completion  without  expense  to  the  Commission  or  the 
controlled  companies  and  employment  of  all  officers  of  the  con- 
trolled companies  and  of  any  other  person  employed  by  any  of  the 
controlled  companies  who  may  be  designated  by  the  Commission 
not  less  than  35  days  before  the  time  for  completion.” 

From  the  recitals  in  the  agreement,  it  appears  that  the  Toronto 
Railway  Company’s  interest  in  the  Niagara  company  was  acquired 
in  the  following  manner.  The  Electrical  Development  Company 
of  Ontario  owned  all  the  issued  capital  stock  of  the  Niagara  com- 
pany; the  Toronto  Power  Company  owned  all  the  issued  capital 
stock  of  the  Electrical 'Development  Company  of  Ontario  except 
129  shares  (the  total  number  of  issued  shares  being  60,000)  ; the 
Toronto  Railway  Company  and  the  Toronto  and  York  Radial  Rail- 
way Company  together  owned  all  the  issued  capital  stock  of  the 
Toronto  Power  Company;  the  Toronto  Railway  Company  owned 
all  the  issued  capital  stock  of  the  Toronto  and  York  Radial  Rail- 
way Company : thus  the  Toronto  Railway  Company  has  no  direct 
connection  with  the  Niagara  company,  but  in  its  own  Tight  and  as 
owner  of  all  the  capital  stock  of  the  Toronto  and  York  Radial 
Railway  Company  has  power  to  elect  the  board  of  directors  of  the 
Toronto  Power  Company,  which  latter  company  has  power  to  elect 
the  board  of  directors  of  the  Electrical  Development  Company; 
which  latter  company  has  power  to  elect  the  board  of  directors  of 
the  Niagara  company;  which  latter  company  is  entitled  to  appoint 
officers  and  other  employees  to  manage  the  affairs  of  the  Niagara 
company. 

Now,  having  regard  to  the  terms  of  the  agreement,  and  the 
facts  as  therein  disclosed,  and  assuming  that  the  agreement  has 
been  completed,  the  question  is,  whether  the  Commission,  in  respect 
of  the  “buildings”  in  question,  is  entitled  to  exemption  from  assess- 
ment and  taxation.  First,  have  they  become  vested  in  the  Com- 
mission within  the  meaning  of  the  Assessment  Act,  sec.  5 (7)  ? 
They  belonged  to  the  Niagara  Power  Company,  and  the  agreement 
does  not  give  or  agree  to  give  to  the  Commission  any  estate  in  them, 
but  only  shares  in  certain  capital  stocks.  The  carrying  out  of  the 
agreement  would  not  change  the  ownership  of  the  “buildings,” 
which  would  still  remain  vested  in  the  Niagara  company,  a separate 
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corporate  entity.  I,  therefore,  am  of  opinion  that  the  contention 
that  they  became  vested  in  the  Commission  fails. 

The  next  question  is:  are  the  buildings,  within  the  meaning 
of  the  statute  as  amended,  “owned,  used  or  controlled”  by  the  Com- 
mission? Their  ownership,  as  already  pointed  out,  is  still  in  the 
Niagara  company  and  not  in  the  Commission,  and  there  is  no 
evidence  that  they  are  “used”  by  the  Commission,  and  therefore, 
unless  they  are  controlled  by  the  Commission,  they  are  not  exempt 
from  assessment.  What  is,  within  the  meaning  of  sec.  5(7), 
exempt,  is  “property  . . . controlled  by  any  public  commission,” 
and  what  is,  within  the  meaning  of  the  Act  of  1917,  7 Geo.  Y.  ch. 
.20,  sec.  4,  exempt,  is  “buildings  . . . controlled  by  the  Com- 

mission.” Are  the  buildings  of  the  Niagara  company  controlled  by 
the  Commission? 

The  only  relation  between  the  Commission  and  the  Niagara 
company  is  that  the  Commission  controls  the  shares  in  that  com- 
pany, and  for  the  purpose  of  these  appeals  the  Commission  may  be 
regarded  as  owning  all  the  said  shares  and  therefore  as  sole  share- 
holder. The  powers  of  shareholders  in  a company  and  of  its  board 
of  directors  are  distinct.  The  shareholders  elect  the  board,  but 
the  board  alone  has  executive  authority  over  the  management  of 
the  company’s  affairs;  it  is  accountable  to  the  shareholders,  but  is 
not  subject  to  their  orders;  they  have  no  power  to  engage  or  to 
dismiss  employees  or  to  direct  them  in  the  performance  of  their 
duties  or  to  create  any  contract  binding  upon  the  company.  The 
Commission  as  holder  of  all  the  shares  may  own  the  company,  but 
ownership  and  control  are  substantially  different.  The  board  of 
directors  stands  between  the  ownership  and  the  control  of  the 
company : Pullman  Car  Co.  v.  Missouri  Pacific  Railway  Co.  (1885), 
115  U.S.  587. 

For  these  reasons,  I am  of  opinion  that,  even  if  the  agreement 
has  been  completed,  the  buildings  of  the  Niagara  company  are  not, 
within  the  meaning  of  the  statute,  controlled  by  the  Commission, 
and  therefore  are  not  exempt  from  assessment  or  taxation. 

The  appeals,  therefore,  should  be  allowed,  the  orders  appealed 
from  set  aside  with  costs,  and  the  assessments  confirmed. 

Magee,  Middleton,  and  Smith,  JJ.A.,  agreed  with  the  Chief 
Justice. 

Ferguson,  J.A. : — That  a corporation  is  a different  person  or 
entity  from  its  shareholders,  and  that  the  shareholders  of  a cor- 
poration do  not  own  or  control  the  property  of'  the  corporation,  is, 

I think,  well-established:  Salomon  v.  Salomon  & Co.,  [1897]  A.C. 
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22;  Pullman  Car  Co.  v.  Missouri  Pacific  Railway  Co.,  115  U.S. 
587. 

The  respondents  seek  to  avoid  the  effect  of  these  cases  by  appeal- 
ing to  the  terms  of  the  agreement  of  purchase  referred  to  in  the 
proceedings,  and  made  between  the  Hydro-Electric  Commission 
and  the  Toronto  Power  Company.  It  is  argued  that  under  the 
agreement  the  Hydro-Electric  Commission  was  entitled  to  receive 
from  the  vendors  a conveyance  of  the  property  of  the  Toronto  and 
Niagara  Power  Company.  I think  it  may  he  conceded  that  under 
that  agreement  the  Commission  as  purchaser  was  entitled  on  the 
closing  to  have  demanded  a conveyance  of  the  lands  of  the  Toronto 
and  Niagara  Power  Company.  It  is  established,  however,  that 
no  such  conveyance  has  been  executed,  and  it  is  not  suggested  that 
the  purchase  provided  for  by  the  agreement  has  not  been  closed. 
It  is  established  that  the  capital  stock  of  the  corporations  referred 
to  in  the  agreement  of  purchase  has  been  transferred  to  the  Hydro- 
Electric  Commission,  or  its  nominees,  and  that  the  Hydro-Electric 
Commission  is  the  holder  of  the  shares  of  these  companies,  and  that 
its  nominees  are  the  directors  of  these  companies,  particularly  of  the 
company  whose  assessment  is  the  subject  of  this  appeal — that  is, 
the  Toronto  and  Niagara  Power  Company.  In  the  absence  of  other 
evidence,  I think  the  proper  inference  is,  that  the  Commission 
elected  to  close  the  purchase  by  accepting  transfers  of  the  capital 
stock  of  the  corporations  rather  than  a conveyance  of  the  properties 
of  the  corporations,  and  to  allow  the  lands  and  properties  to  remain 
in  the  several  corporations  mentioned  in  the  purchase-agreement. 
However  that  may  be,  I think  it  was  upon  the  Hydro-Electric 
Commission  to  bring  itself  within  the  exemption  clauses  of  the 
Act  by  establishing  that  it,  and  not  the  Toronto  and  Niagara 
Power  Company  Limited,  owns  and  controls  the  property  assessed. 
This,  in  my  opinion,  it  has  failed  to  do. 

I would  allow  the  appeals. 

Appeals  allowed. 


[APPELLATE  DIVISION.] 

Cohen  v.  Godkin. 

Landlord  and  Tenant — Overholding  Tenant — Action  for  Use  and  Occu- 
pation— Value  of  Occupation — Claim  for  Special  Damage — Neces- 
sity for  Notice  to  Tenant  — Proceedings  under  Overholding  Pro- 
visions of  Landlord  and  Tenant  Act — Delay  in  Prosecution — Dam- 
ages. 

The  action  for  use  and  occupation,  the  liability  for  which  accrues  de  die 
in  diem,  is  based  upon  the  value  of  the  occupation. 
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If  the  owner  desires,  for  some  particular  reason  or  urgency,  to  found 
a claim  for  damages  in  addition  to  that  value,  he  must  bring  home 
to  the  tenant  the  fact  that  his  remaining  in  possession  will  render 
him  liable  in  special  damages. 

Thetford  Corporation  v.  Tyler  (1845),  8 Q.B.  95,  100,  Bramley  v. 
Chesterton  (1857),  2 C.B.  N.S.  592,  604,  605,  and  Hutcheon  v.  Mason 
& Risch  Ltd.  (1922),  22  O.W.N.  469,  referred  to. 

The  Legislature  having,  in  the  Landlord  and  Tenant  Act,  provided  a 
speedy  and  inexpensive  way  of  getting  rid  of  an  overholding  tenant, 
nothing  further  than  the  costs  of  summary  proceedings  under  that 
Act  could  be  recovered  by  the  landlord  as  damages  where  those  pro- 
ceedings were  allowed  to  rest  for  the  whole  period  for  which  damages 
were  claimed. 

Henderson  v.  Squire  (1869),  L.R.  4 Q.B.  170,  referred  to. 

Action  to  recover  the  money-value  of  the  use  and  occupation 
of  premises  after  the  termination  of  a lease. 

November  13,  1923.  The  action  was  tried  by  Smith,  J., 
without  a jury,  at  Kingston. 

A.  B.  Cunningham , K.C.,  for  the  plaintiff. 

T.  J . Rigney,  K.C;,  for  the  defendant. 

November  27’.  Smith,  J. The  defendant  was  the  assignee 
of  a lease  of  premises  in  Kingston,  title  to  which  had  come  down 
from  the  original  landlord  to  the  plaintiff.  On  the  1st  June, 
1921,  the  plaintiff  gave  notice  to  the  defendant  terminating  the 
lease.  The  defendant  refused  to  give  up  possession,  asserting  that 
the  plaintiff  had  no  right  so  to  terminate  the  lease. 

Proceedings  were  taken  by  the  plaintiff  against  the  defendant 
for  recovery  of  possession,  which  resulted  in  favour  of  the  plain- 
tiff, but  there  was  great  delay  in  the  conduct  of  these  proceedings, 
with  the  result  that  actual  possession  was  not  obtained  until  the 
1st  May,  1923. 

The  rent  stipulated  for  in  the  original  lease  was  $35  per  month, 
and  the  defendant,  in  April,  1923,  paid  the  plaintiff  $770,  which 
he  thought  was  the  balance  owing  to  the  plaintiff  at  $35  per  month 
up  to  the  1st  May,  1923,  when  possession  was  delivered  up ; but, 
owing  to  a mistake  in  the  defendant’s  calculation,  this  sum  paid 
the  rent,  at  that  rate,  only  to  the  1st  April,  1923,  leaving,  accord- 
ing to  the  defendant’s  contention,  a balance  of  $35  still  owing 
to  the  plaintiff. 

The  plaintiff  sues  for  use  and  occupation  only;  he  does  not 
claim  double  rent  under  sec.  58  of  the  Landlord  and  Tenant  Act, 
R.S.O.  1914,  ch.  155;  but  says  that,  as  the  buildings  on  the  prem- 
ises were  old  and  dilapidated  and  not  suitable  to  the  locality,  he 
gave  the  notice  of  termination  of  the  lease  in  order  to  get  posses- 
sion of  the  premises,  demolish  these  old  buildings,  and  erect  a 
new  building  suitable  to  the  locality,  which  was  a business  dis- 
trict, and  buildings  so  contemplated  would  have  produced  a rental 
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of  $1,000  per  year,  yielding  7 per  cent,  on  the  cost  of  the  property 
and  of  the  new  buildings  to  be  erected. 

The  plaintiff  contends  that  by  the  wrongful  withholding  of 
possession  he  was  prevented  from  erecting  the  new  building  and 
therefore  prevented  from  receiving  the  $1,000  per  year  as  rental 
which  he  would  have  received  had  it  not  been  for  the  wrongful 
overholding  by  the  defendant.  There  was  no  notification  to  the 
defendant  of  any  intention  to  tear  down  existing  buildings  and 
rebuild,  or  of  the  special  damage  that  would  result. 

I am  of  opinion  that  the  plaintiff’s  damages  for  use  and  occu- 
pation must  be  confined  to  the  actual  value  of  the  premises  as  they 
existed,  and  it  was  clearly  proved  and  not  contested  by  the  plain- 
tiff that  $35  per  month  was  the  full  rental  value  of  the  premises 
as  they  were  during  the  defendant’s  occupation. 

There  will,  therefore,  be  judgment  for  the  plaintiff  for  $35, 
balance  owing,  at  the  rate  of  $35  per  month,  with  Division  Court 
costs,  and  with  set-off  of  the  difference  between  costs  of  defence  in 
the  Division  Court  and  costs  of  defence  in  the  Supreme  Court. 

The  plaintiff  appealed  from  the  judgment  of  Smith,  J. 

March  12  and  13.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  and  Ferguson,  JJ.A. 

Cunningham,  K.C.,  for  the  appellant,  cited  Wilson  v.  Finch 
Hatton  (1877),  2 Ex.D.  336;  Toronto  General  Hospital  Trustees 
v.  Sabiston  (1919),  44  O.L.R.  639;  Dunlop  v.  Macedo  (1891),  8 
Times  L.R.  43;  Mayer  v.  Southey  (1892),  ibid.  395;  Foa’s  Rela- 
tionship of  Landlord  and  Tenant,  5th  ed.,  pp.  388-400;  Lindsay 
v.  Robertson  (1899),  30  O.R.  229;  Bell’s  Law  of  Landlord  and 
Tenant  (1904),  p.  370;  Bramley  v.  Chesterton  (1857),  2 C.B.N.S. 
592 ; Mayne  on  Damages,  7th  ed.,  p.  434. 

Rigney,  K.C.,  for  the  defendant,  respondent,  referred  to 
Hutcheon  v.  Mason  & Risch  Limited  (1922),  22  O.W.N.  469; 
Arnold  on  Damages  and  Compensation,  1st  ed.  (1913),  pp.  78 
and  79 ; Williams  on  Vendor  and  Purchaser,  3rd  ed.,  vol.  1,  p.  353. 

Cunningham , K.C.,  in  reply,  referred  to  39  Cyc.  850;  and 
Woodall’s  Law  of  Landlord  and  Tenant,  21st  ed.,  p.  667. 

April  7.  The  judgment  of  the  Court  was  read  by  Hodgins, 
J.A.,  who,  after  stating  the  nature  of  the  action  and  setting  out 
portions  of  the  reasons  for  judgment  of  Smith,  J.,  proceeded: — 

Tiie  evidence  entirely  supports  the  conclusion  of  the  learned 
Judge. 

The  appellant  himself  will  not  say  that  he  could  have  got  a 
tenant  who  would  pay  more  than  $35  per  month,  in  the  condition 
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in  which  the  premises  then  were,  and  he  admits  that  he  would  not 
try  to  rent  it.  The  probable  reason  for  this  is  explained  by 
Mooers,  the  Assessment  Commissioner  of  Kingston,  who  says  that, 
by  reason  of  the  condition  of  the  premises,  only  about  one  person 
in  one  hundred  would  occupy  them.  Drewer,  a Kingston  archi- 
tect, gives  it  as  his  opinion  that  $35  a month  could  not  have  been 
got,  as  the  premises  did  not  seem  to  be  good  for  any  purpose  until 
repaired  or  put  in  condition. 

The  appellant  made  his  claim  as  follows : — 

“ 12.  The  premises  in  question  were  worth  about  $12,000 ; 
the  yearly  taxes  amounted  to  about  $320  and  the  insurance  to 
$62.80 ; so  that  the  yearly  value  of  the  premises  was  about  $1,000.” 

He  asked  for  $1,916  (less  $770  paid)  for  ■“  use  and  occupa- 
tion,” being  at  the  rate  of  $1,000  per  annum.  This  was  based 
upon  the  theory  that  the  respondent,  having  kept  the  appellant 
out  of  possession  and  prevented  improvement  of  the  property, 
should  pay  interest  on  the  price  which  the  appellant  had  paid  for  it. 
A similar  contention  failed  before  the  full  Court  in  Nova  Scotia. 
See  Fraser  v.  Kaye  (1892),  25  N.S.R.  102.  No  evidence  was 
given  of  any  notice  to  the  respondent  that  the  appellant  intended 
to  improve  >or  build  upon  it,  and  the  overholding  tenant  pro- 
ceedings were  allowed  to  drag  on  for  two  years.  The  appellant 
had  possession  of  the  premises  for  six  and  one-half  months  before 
the  trial  on  the  13th  November,  1923,  during  which  time  all  that 
had  been  done  was  to  excavate  a cellar  and  partly  build  a founda- 
tion, work  which  took  only  two  months  to  do. 

It  is  admitted  that  the  respondent  did  not  hold  contumaciously, 
but  in  the  belief  that  he  had  the  right  so  to  do  under  an  option 
contained  in  the  lease.  Under  these  circumstances,  the  appellant 
cannot  very  well  assert  that  the  respondent  had  any  idea  of  his 
plans  or  that  he  himself  had  matured  them,  much  less  notified 
the  respondent  of  their  nature  or  completion. 

The  action  for  use  and  occupation,  the  liability  for  which 
accrues  de  die  in  diem , is  based  upon  the  value  of  that  occupa- 
tion. As  said  by  Denman,  C.J.,  in  Thetford  Corporation  v.  Tyler 
(1845),  8 Q.B.  95,  100:  “ He  who  holds  my  premises  without  an 
express  bargain  agrees  to  pay  what  a jury  may  find  the  occupation 
to  be  worth.” 

If  the  owner  desires,  for  some  particular  reason  or  urgency, 
to  found  a claim  for  damages  in  addition  to  that  value,  he  must 
bring  home  to  the  tenant  the  fact  that  his  remaining  in  possession 
will  render  him  liable  in  special  damages.  This  is  really  an  appli- 
cation of  a well-known  rule  as  to  damages. 

The  case  of  Bramley  v.  Chesterton,  2 C.B.N.S.  592,  is  a case 
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in  point.  The  landlord,  on  the  assumption  that  the  tenant  would 
go  out  pursuant  to  notice  to  quit,  had  actually  let  the  premises  to 
another  tenant.  Cockburn,  C.J.,  says  (pp.  604,  605)  : — 

“ Having  let  the  premises,  he  was  prevented  from  fulfilling  his 
contract  with  the  new  tenant  by  the  wrongful  act  of  the  defendant 
in  refusing  to  go  out  when  his  term  expired;  and  for  that  breach 
of  contract,  so  occasioned  by  the  defendant’s  wrongful  act,  the 
plaintiff  has  been  compelled  to  pay  damages  to  the  party  with 
whom  he  contracted.  This  use  of  the  land  by  the  landlord,  viz., 
the  letting  it  to  a new  tenant,  is  the  common  and  ordinary  course 
of  dealing  on  the  part  of  an  owner  of  land.  The  defendant,  there- 
fore, must  have  understood,  that,  when  the  plaintiff  gave  him 
notice  to  quit,  he  would  enter  into  a contract  with  a new  tenant 
to  let  the  premises  to  him  from  the  expiration  of  such  notice. 
And  in  this  case  there  is  the  further  and  not  unimportant  fact 
that  the  tenant  was  apprised  of  the  fact  that  the  landlord  had 
re-let  the  premises,  and  consequently  was  aware  of  the  inconveni- 
ence and  loss  he  was  exposing  him  to  by  his  improper  conduct. 
I therefore  think  it  not  at  all  unreasonable,  but,  on  the  contrary, 
very  salutary,  to  hold  him  liable  to  compensate  his  landlord  to  the 
extent  of  the  natural  and  necessary  consequences  of  his  wrongful 
act.” 

This  is  in  accordance  with  the  view  entertained  in  other  cases 
and  by  text-writers.  See  Elgar  v.  Watson  (1842),  Car.  & M.  494; 
Foa,  5th  ed.,  p.  400;  Woodfall,  24th  ed.,  pp.  684,  685. 

Apart  from  this,  it  is  fair  to  conclude  that,  as  the  Legislature 
has,  in  the  Landlord  and  Tenant  Act,  provided  a speedy  and  inex- 
pensive way  of  getting  rid  of  an  overholding  tenant,  nothing  fur- 
ther than  the  costs  of  those  proceedings  could  be  recovered  by  the 
landlord  as  damages  where  those  proceedings  were  allowed  to  rest 
during  the  whole  period  for  which  damages  are  claimed : Hender- 
son y.  Squire  (1869),  L.R.  4 Q.B.  170. 

Damages  should  be  minimised,  not  increased. 

The  general  rule  applicable  in  this  case  is  well  expressed  in  a 
Divisional  Court  by  Kelly,  J.,  in  Hutcheon  v.  Mason  & Risch 
Ltd.,  22  O.W.N.  469,  where  he  says: — 

“ Where  a tenancy  is  continued  beyond  the  time  for  which  it 
was  originally  taken,  and  nothing  is  arranged  respecting  the 
amount  to  be  paid  on  the  new  holding,  that  new  holding  is  not  of 
necessity  to  be  on  the  same  terms  as  the  former ; but  the  jury  may 
give  the  landlord  a larger  sum  for  the  continued  occupation,  if 
there  be  circumstances  to  shew  that  such  increased  rent  was  ex- 
pected by  him  in  the  event  of  holding  over,  and  that  that  under- 
standing was  not  repudiated  by  the  tenant:  Elgar  v.  Watson,  1 
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Car.  & M.  494;  but  where  a tenant,  having  held  for  a term  at  a 
certain  rent,  continues  to  occupy  after  the  expiration  of  his  term, 
it  is  presumed,  if  there  is  no  evidence  to  the  contrary,  that  he  holds 
at  the  former  rent:  Lord  Denman  in  Thetford  Corporation  v. 
Tyler , 8 Q.B.  95.  See  also  Halsbury’s  Laws  of  England,  vol.  18, 
p.  443,  para.  908. 

“ But,  apart  from  any  such  presumption,  there  is  no  right  to 
allow  as  occupation  rent  anything  more  than  the  rental  value  of 
the  premises  (except  in  cases  such  as  the  above,  which  is  not  this 
case) 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  Fleck. 

Will — Construction — Legacy  to  Widow  in  Addition  to  Policies  on  Life 
of  Testator  “ already  Made  Payable  to  her  ” — Only  one  of  three 
Policies  actually  Payable  to  Widow  — Claim  by  her  to  Proceeds  of 
all  — Whether  Gift  by  Implication — Evidence  of  Intention — Inad- 
missibility— Appeal — Costs. 

The  testator  bequeathed  to  his  wife  the  “ sum  of  $50,000  for  her  own 
use  absolutely  and  forever  ” and  declared  “ that  this  bequest  is  exclu- 
sive of  and  in  addition  to  the  moneys  on  policies  on  my  life  which  are 
already  made  payable  to  her/’  The  widow  contended  that  she  was, 
under  this  clause,  entitled  to  the  proceeds  of  three  policies  on  the  life 
of  the  testator,  only  one  of  which  was  made  payable  to  her:  — 

Held,  that  there  was  no  gift  by  implication  of  the  insurance-moneys 
under  the  two  policies  of  insurance  not  made  payable  to  her. 

Held,  also,  that  evidence  of  the  intention  of  the  testator  with  regard  to 
these  insurance-moneys  was  not  admissible. 

Review  of  the  authorities. 

Judgment  of  Logie,  J.,  affirmed  on  appeal. 

The  appeal  was  dismissed  with  costs,  it  being  held,  that  costs  of  an  un- 
successful appeal  do  not  come  within  the  rule  whereby  costs  of  the 
original  application  or  action  come  out  of  the  estate  where  the  diffi- 
culty has  been  caused  by  the  testator’s  language  alone — these  costs 
being  considered  part  of  the  administration  expenses. 

Motion  by  the  widow  of  Alexander  Fleck,  deceased,  for  an 
order  determining  a question  arising  out  of  the  terms  of  the  will 
of  the  deceased.  ^ 

September  29,  1923.  The  motion  was  heard  by  Logie,  J.,  in 
the  Weekly  Court,  Ottawa. 

J.  A.  Ritchie , K.C.,  for  the  applicant. 

A.  F.  May,  for  J.  G.  Fleck. 

Wentworth  Greene,  K.C.,  for  the  Toronto  General  Trusts 
Corporation,  executors. 
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October  3,  1923.  Logie,  J. : — The  testator  by  his  will  gave 
to  his  wife  “ the  legacy  or  sum  of  $50,000  for  her  own  use  abso- 
lutely and  forever.  And  I direct  and  declare  that  the  bequest  is 
exclusive  of  and  in  addition  to  the  moneys  on  policies  on  my  life 
which  are  already  made  payable  to  her.” 

The  widow  contends  that  she  is,  under  this  clause,  entitled  to 
the  proceeds  of  three  policies  on  the  life  of  the  testator,  only  one 
of  which  was  made  payable  to  her,  the  other  two  being  payable, 
on  their  faces,  to  the  executors  of  the  assured. 

The  claim  is  based  on  the  contention  that  there  is  a gift  by 
implication  of  all  the  policies  to  the  widow,  and  that  the  words 
“ already  made  payable  to  her  ” constitute  a falsa  demonstratio 
and  must  be  rejected;  and,  finally,  if  not  successful  on  these 
grounds,  the  widow  contends  that  parol  extrinsic  evidence  should 
be  admitted  to  prove  the  intention  of  the  testator. 

Dealing  with  the  last  contention  first,  this  is  not  a case  where 
parol  evidence  may  be  given  of  the  intention  of  the  testator:  Doe 
d.  Hiscoclcs  v.  Hiscoclcs  (1839),  5 M.  & W.  363;  Wigram  on  Ex- 
trinsic Evidence  in  Aid  of  Interpretation  of  Wills,  5th  ed.,  pp. 
181-183. 

Nor  can  extrinsic  evidence  be  admitted  to  construe  a will  with 
reference  to  the  instructions  given  for  preparing  it : Goodinge  v. 
Goodmge  (1749),  1 Yes.  Sen.  230;  Wigram,  p.  101  et  seq. 

Further,  I do  not  think  that  the  words  “ already  made  payable 
to  her  ” constitute  a falsa  demonstratio.  The  proper  limit  of  that 
maxim  is  given  in  Wigram,  p.  61,  but  it  is  unnecessary  to  elab- 
orate this  branch  of  the  motion  further,  because  I am  of  opinion 
that  the  recital  of  the  gift  of  the  policies  to  the  widow  by  another 
instrument,  erroneous  as  that  recital  is,  does  not  amount  to  a 
gift  by  the  will  by  implication. 

The  doctrine  of  a gift  by  implication  is  founded  on  the  inten- 
tion of  the  testator  as  disclosed  in  the  will,  indicating  by  impli- 
cation that  the  object  of  the  testator’s  bounty  is  to  take. 

And  there  is  a clear  distinction  running  through  the  cases 
between  a recital  that  a person  is  entitled  under  another  document 
or  instrument,  which  recital  is  untrue  or  erroneous,  and  a gift  in 
addition  to  a supposed  gift  in  the  will  itself. 

The  result  seems  to  be  that  a recital  that  a person  is  entitled 
under  another  instrument  does  not,  in  general,  amount  to  a gift 
by  the  will. 

Hall  v.  Lietch  (1870),  L.R.  9 Eq.  376,  indeed  goes  the  whole 
way  in  favour  of  the  applicant,  but  that  case  has  not  been  fol- 
lowed. In  II avert y v.  Curtis,  [1895]  1 I.R.  23,  it  was  expressly 
repudiated. 
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The  learned  author  of  Jarman  on  Wills,  5th  ed.,  p.  493  (6th 
ed.,  p.  623),  points  out  the  distinction  between  a reference  by 
a testator  to  a disposition  as  being  made  in  his  will  itself,  which  in 
fact  he  has  not  made  but  which  indicates  an  intention  to  make 
such  a disposition,  and  the  cases  in  which  “ the  testator  says  that 
only  which  amounts  to  a declaration  that  he  supposes  that  a 
party  who  is  referred  to  has  an  interest  independent  of  the  will, 
and  in  which  the  recital  is  no  evidence  of  an  intention  to  give  by 
the  will,  and  cannot  be  treated  as  a gift  by  implication,”  and  goes 
on  to  say  that  this  difference  appears  to  be  overlooked  in  Hall  v. 
Lietch. 

In  view  of  this,  it  is  not  necessary  to  consider  Farrer  v.  St. 
Catharine's  College  (1873),  L.R.  16  Eq.  19,  or  Jordan  v.  For- 
tescue  (1847),  10  Beav.  259,  the  latter  followed  and  approved  by 
Sargant,  J.,  in  In  re  Yates , [1922]  W.N.  156,  because  these  are 
not  in  point,  though  relied  on  by  the  applicant.  They  are  cases 
of  gifts  arising  from  references  by  the  testators  to  dispositions  as 
having  been  made  by  the  will  or  codicil,  and  not  by  an  instrument 
independent  of  the  will. 

In  my  opinion,  the  intention  of  the  testator  in  the  case  before 
me,  indicated  By  the  wording  of  the  will,  was  to  anticipate  and 
prevent  any  possible  application  of  satisfaction  or  the  doctrine  of 
presumption  of  ademption,  and  not  to  make  a gift  of  the  policies 
which  he  may  have  thought  erroneously  that  he  had  previously 
given. 

Order  declaring  accordingly;  costs  of  all  parties,  those  of  the 
executors  as  between  solicitor  and  client,  out  of  the  estate. 

The  widow  appealed  from  the  order  of  Logie,  J. 

February  28,  1924.  The  appeal  was  heard  by  Magee,  Hod- 
gins,  Middleton,  and  Ferguson,  JJ.A.,  and  Wright,  J. 

Ritchie , K.C.,  for  the  appellant,  discussed  at  length  the  cases 
cited  by  Logie,  J.,  contending  that  the  testator’s  language  in  the 
will  was  such  that  there  was  clearly  a gift  by  implication  to  his 
wife.  He  cited  Farrer  v.  St.  Catharine's  College,  L.R.  16  Eq.  19; 
Theobald  on  Wills,  7th  ed.,  p.  160;  Adams  v.  Adams  (1842),  1 
Hare  537  (distinguishing  it)  ; Yates  v.  Thomson  (1835),  3 Cl.  & 
Pin.  544,  at  p.  572;  In  re  Rowe,  [1898]  1 Ch.  153;  Jordan  v. 
Fortescue , 10  Beav.  259;  In  re  Yates,  [1922]  W.  N.  156,  66  Sol. 
J.  523. 

May,  for  James  G.  Fleck,  respondent,  referred  to  Theobald 
on  Wills,  7th  ed.,  p.  742,  where  the  learned  author  says:  “A 
recital,  that  a person  is  entitled  under  another  instrument,  when 
he  is  not  in  fact  entitled,  does  not  in  general  amount  to  a gift 
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App.Div.  by  the  instrument  which  contains  the  recital:”  Ralph  v.  Watson 
1924.  (1840),  9 L.J.  Ch.  328;  Jarman  on  Wills,  6th  ed.,  p.  491.  On 

— — the  question  of  admissibility  of  evidence,  see  Charter  v.  Charter 

e eok.  L.R.  7 ELL.  364;  Barrow  v.  Methold  (1855),  3 W.R.  629. 

Greene , K.C.,  for  the  Toronto  General  Trusts  Corporation, 
executors,  referred  briefly  to  the  disputed  paragraph  in  the  will 
and  the  intention  of  the  testator. 


April  7,  1924.  The  judgment  of  the  Court  was  read  by  Hod- 
gins,  J.A. : — Two  questions  arise : — 

1st.  Is  there  in  the  following  clause  a gift,  by  implication,  to 
the  widow,  of  the  insurance-moneys  under  two  policies  of  insur- 
ance ? 

“ I give  and  bequeath  to  my  said  wife  Maud  Helen  Fleck 
the  legacy  or  sum  of  $50,000  for  her  own  use  absolutely  and  for- 
ever. And  I direct  and  declare  that  this  bequest  is  exclusive  of 
and  in  addition  to  the  moneys  on  policies  on  my  life  which  are 
already  made  payable  to  her.” 

2nd.  Is  evidence  admissible  shewing  the  intention  of  the  tes- 
tator with  regard  to  these  insurance-moneys? 

The  learned  Judge  answered  both  questions  in  the  negative. 

With  regard  to  the  first  question,  the  general  rule  as  to  a be- 
quest by  implication  founded  upon  a mistake  in  a recital  or 
statement  in  the  will  as  to  the  title  or  right  to  property  supposed 
to  subsist  in  a third  person,  appears  to  be  settled.  It  is  that, 
“though  it  may  be  probable,  or  even  apparent,  that  the  testator  is 
influenced  in  the  disposition  of  his  property  by  this  mistake,*  yet 
there  is  no  necessary  implication  that,  in  the  event  of  the  failure 
of  the  supposed  title,  he  would  give  to  the  person  that  benefit  to 
which  it  is  assumed  he  is  entitled:”  Jarman,  6th  ed.,  p.  621. 

Mr.  Jarman  points  out  a difference  which  is  said  to  exist  be- 
tween a mistake  as  to  what  his  will  has  in  fact  effected  and  a 
mistake  in  what  the  testator  supposes  to  exist  dehors  the  will,  in 
these  words  (p.  623)  : 

“ ‘ It  seems,  however,  that  if  a testator  unequivocally  refer  to  a 
disposition  as  made  in  that  his  will,  which,  in  fact,  he  has  not 
made,  the  intention  to  make  such  a disposition,  at  all  events,  will 
be  considered  as  sufficiently  indicated.’  In  such  cases  ‘ the  Court 
has  taken  the  recital  as  conclusive  evidence  of  an  intention  to  give 
by  the  will,  and,  fastening  upon  it,  has  given  to  the  erroneous 
recital  the  effect  of  an  actual  gift/  differing,  in  this  respect,  from 
the  cases  in  which  ‘ the  testator  says  that  only  which  amounts  to 
a declaration  that  he  supposes  that  a party  who  is  referred  to  has 
an  interest  independent  of  the  will,  and  in  which  the  recital  is 
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no  evidence  of  an  intention  to  give  by  the  will,  and  cannot  be 
treated  as  a gift  by  implication/  ” 

This  is  based  upon  two  cases,  among  others,  Adams  v.  Adams, 
1 Hare  537,  540,  and  Yates  v.  Thomson , 3 Cl.  & Pin.  544,  572, 
and  in  a note  the  learned  author  says  that  this  distinction  appears 
to  have  been  overlooked  in  Hall  v.  Lietch , L.R.  9 Eq.  376. 

It  is  to  be  noted  that  the  testator  in  this  case  had  the  power 
under  our  Insurance  Act  to  do  what  he  evidently  supposed  he  had 
done,  and  could  do  it  by  will  (R.S.O.  1914,)  ch.  183,  sec.  171, 
subsec.  3). 

In  examining  the  cases,  those  mentioned  at.  the  argument  and 
many  others,  including  Doe  d.  Smith  v.  Myers  (1830),  2 O.S'.U.C. 
301,  which  establish  the  relaxation  of  the  rule  first  quoted,  when 
the  mistake  is  as  to  what  the  testator  has  done  by  his  will,  the 
making  of  this  distinction  appears  to  rest  upon  the  fact  that 
in  these  cases  the  implication  only  involves  supplying  what  the 
testator  thought  he  had  done  by  his  will,  his  testamentary  inten- 
tion being  sufficiently  indicated  by  what  he  has  said  in  it.  It  is 
really  a rule  of  construction  applied  to  the  words  of  the  whole  will, 
aided  by  evidence  of  the  situation  and  circumstances  of  the  tes- 
tator. 

This  is  well  set  out  in  one  of  the  earliest  cases,  Wright  v. 
Wyvell  (1688),  2 Vent.  56,  where  the  Court  said: — 

“ Here  it  appears  indeed  that  the  testator  took  it  that  she  (the 
wife)  had  the  land;  but  it  appears  he  did  not  intend  to  devise  any- 
thing by  the  will,  for  he  mentions  that  she  was  estated  in  it  before ; 
and  in  the  case  of  implicit  devises  there  is  no  reference  to  any  act 
that  should  have  conveyed  the  land  to  the  devisee  before;  but  the 
will  there  passes  the  land  by  construction  and  implication?” 

In  Adams  v.  Adams,  1 Hare  537,  Vice-Chancellor  Wigram  says 
that  “ the  Court  has  taken  the  recital  as  conclusive  evidence  of 
an  intention  to  give  by  the  will,  and,  fastening  upon  it,  has  given 
the  erroneous  recital  the  effect  of  an  actual  gift,”  and  points  out 
that  if  the  recital  is  that  a party  referred  to  has  an  interest  inde- 
pendent of  the  will,  that  “ is  no  evidence  of  an  intention  to  give 
by  the  will.” 

This  statement  appears  to  have  received  the  approval  of  Lord 
Hatherley,  when  Vice-Chancellor,  in  Re  Smith  (1862),  2 J.  & H. 
594,  598! 

Does  the  fact  that  the  testator  had  himself  the  power  to  do 
by  his  will  that  which,  according  to  it,  he  thought  he  had  pre- 
viously done,  make  any  difference  in  the  application  of  this  rule? 

The  cases  most  apposite  on  this  point  are  Dashwood  v.  Peyton 
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(1811),  18  Yes.  27;  Ealpli  v.  Watson,  9 L.J.  Ch.  328;  Jordan  v. 
Fortescue,  10  Beav.  2'59 ; and  In  re  Rowe,  [1898]  1 Ch.  153. 

In  the  Dashwood  case  this  rule  was  applied  by  Lord  Eldon, 

L. C.,  although  he  said  that  the  party,  upon  whose  will  the  question 
arose,  had  the  estate  to  give  by  the  effect  of  his  own  will,  but  did 
not  do  so. 

In  Ralph  v.  Watson  {supra)  the  recital  in  the  will  stated  the 
amount  secured  by  a settlement  made  by  the  testator  to  be  £200, 
whereas  it  was  only  £100.  Although  he  ratified  the  settlement  by 
this  will,  it  was  held  that  he  did  not  mean  to  give  the  additional 
amount  by  his  will. 

In  Jordan  v.  Fortescue  {supra),  where  an  implied  bequest  was 
held  to  exist,  Langdale,  M.R.,  referring  to  a codicil  erroneously 
reciting  what  the  testator  had  before  bequeathed,  said : — 

“ He  was  acting  under  no  mistake  as  to  any  right  or  interest 
which  the  legatee  might  have  from  any  other  source  . . . But 
having  the  whole  in  his  own  power  ...  he  proceeds  to  make 
an  increase.” 

In  In  re  Rowe  {supra)  the  bequest  was  of  “ £300  in  addition 
to  the  sums  owing  to  her  from  my  late  husband’s  estate.”  There 
were  no  sums  legally  due  by  that  estate  to  the  legatee.  Lindley, 

M. R.,  and  Chitty,  L.J.,  base  their  judgments  largely  upon  the  fact 
that  the  testatrix  was  the  paymaster,  and  “ being  the  person  to 
pay,  having  the  whole  thing  in  her  own  hands,”  held  it  to  be  plain 
that  she  intended  by  her  will  to  give  her  the  amount  of  these  debts. 

Chitty,  L. J.,  says  that  “ this  is  not  the  case  of  an  attempt  to 
set  up  a gift  by  an  erroneous  recital  of  an  independent  title.”  He 
adds,  “ there  is  the  statement,  but  it  is  a statement  in  the  gift.” 

Hal\  v.  Lietch,  L.R.  9 Eq.  376,  is  rather  like  this  case  and 
stands  upon  the  authority  of  M&lins,  V.-C.,  of  whom  it  has  been 
said  that  “ he  saw  no  reason  why  if  Lord  Loughborough  and  Lord 
Hardwicke  could  in  their  day  manufacture  equity,  he  should  not 
do  the  same.” 

It  stands  alone  and  has  been  strongly  dissented  from  in  the 
Irish  case  quoted  in  the  judgment  appealed  from.  See  also 
Nugent  v.  Nugent  (1874),  I.R.  8 Eq.  78. 

The  case  as  put  to  us  was  that,  the  testator  having  by  statute 
the  power  to  divert  the  policy-moneys  from  his  estate  to  his  wife 
by  his  will,  the  statement  in  the  will  that  the  legacy  is  “ in  addi- 
tion to  ” the  policy-moneys  raises  an  implication  that,  if  he  had 
failed  to  give  them  to  her,  she  is  nevertheless  to  get  them  under  his 
will,  as  in  the  case  of  Hall  v.  Lietch. 

I am  unable  to  find  in  any  of  the  decisions  I have  examined 
any  departure  from  the  rule  which  makes  the  implication  of  a 
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gift  to  depend  upon  the  intention  to  give  it  by  the  will  itself  as 
disclosed  by  its  terms.  None  of  the  cases  I have  mentioned,  where 
the  testator  had  and  could  have  given  the  estate  or  the  money  or 
the  increase  by  his  will,  or  where  the  testatrix  was  the  paymaster 
and  owner  of  the  estate  to  pay,  go  far  enough  to  allow  us  to  con- 
strue the  words  of  this  will  as  implying  a gift  of  the  insurance- 
moneys.  There  is  a gift  of  $50,000  “ which  is  exclusive  of  and 
in  addition  to  ” the  policy-moneys,  but  these  are  mistakenly  said 
to  have  previously  vested  in  the  wife.  There  is  no  gift  of  them, 
but,  instead,  an  expressed  desire  to  exclude  them  from  diminishing 
the  moneys  actually  being  given.  The  .insurance-moneys  are 
clearly  treated  as  having  come  to  the  wife  under  another  and  dif- 
ferent title  of  earlier  date. 

I have  dealt  with  this  as  if  the  words  themselves  raised  no 
question.  But,  when  examined  in  the  light  of  the  known  and 
admissible  facts,  there  at  once  arises  a difficulty.  It  appears  that 
there  are  two  policies  in  the  Canada  Life  Assurance  Company, 
not  made  payable  to  the  wife,  while  there  is  another  insurance  for 
$1,200  in  the  Dominion  Commercial  Travellers  Association,  cer- 
tificate No.  15998,  which  was  payable  to  her.  If  this  is  one  of 
the  “ policies  on  my  life  which  are  already  made  payable  to  her/’ 
the  words  of  the  will  may  properly  be  read  as  applicable  to  it 
alone,  and  cannot  be  rejected  as  “falsa  demonstration  All  the 
facts  necessary  on  this  point  as  to  these  three  insurances  are  in 
evidence,  and  further  evidence  in  regard  to  them  is  not  needed. 
It  is  unnecessary  to  decide  whether  this  certificate  in  the  Commer- 
cial Travellers  Association  is  a “ policy  ” or  not.  If  it  is,  the 
words  are  applicable  and  true.  If  it  is  not,  then  the  rule  I have 
discussed  applies. 

With  regard  to  the  admissibility  of  evidence  to  shew  the  testa- 
tor’s expressed  intention,  both  before  and  after  the  making  of  the 
will,  that  his  wife  should  have  all  these  insurance-moneys,  I am 
of  opinion  that  such  evidence  is  inadmissible.  In  the  first  place, 
it  would  not  be  referable  to  the  will,  but  to  the  title  to  the  policies 
independent  of  the  will,  and,  in  the  second  place,  the  cases  give 
no  warrant  for  its  admission. 

See  Doe  d.  Iliscocks  v.  Hiscocks,  5 M.  & W.  363 ; Barrow  v. 
Methold,  3 W.R,  629;  Charter  v.  Charter,  L.R.  7 ILL.  364;  Fair- 
weather  v.  Archibald  (1868),  15  Gr.  255;  Davidson  v.  Boomer 
(1868),  15  Gr.  218;  Lawrence  v.  Ketchum  (1879),  4 A.R.  92. 

The  appeal  must  be  dismissed  with  costs.  I should  have  been 
disposed,  because  the  difficulty  here  is  caused  by  the  testator’s  lan- 
guage alone,  to  give  costs  out  of  the  estate.  But  costs  of  an  un- 
successful appeal  do  not  come  within  the  rule  applied,  for  that 
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reason,  to  the  costs  of  the  original  application  or  action.  These 
costs  are  considered  to  be  part  of  the  administration  expenses: 
Trethewy  v.  Helyar  (1876),  4 Ch.D.  53;  In  re  Beeves  Trusts 
(1877),  4 Ch.D.  841;  In  re  Hall-Dare , [1906]  1 Ch.  272.  Where 
an  appeal  is  taken,- the  costs  are  dealt  with  in  the  nsnal  way  where 
that  appeal  fails:  see  Rowland  v.  Morgcm  (1848),  13  Jur.  (Pt.  1) 
23;  Tucker  v.  Hernaman  (1853),  4 D.M.  & G.  395;  Ex  p.  Russell 
(1882),  19  Ch.D.  588,  602;  Westminster  Corporation  v.  Rector 
and  Wardens  of  St.  George  Hanover  Square , [1909]  1 Ch.  592, 
at  p.  614. 

Since  writing  the  above,  my  brother  Ferguson  has  directed  my 
attention  to  an  American  case,  Smith  v.  Smith  (1910),  77  Atl. 
Repr.  975  (Court  of  Appeal  of  Maryland),  which,  under  circum- 
stances very  similar  to  those  in  this  matter,  followed  the  English 
decisions  already  cited,  and  held  that  where  the  erroneous  recital 
refers  to  an  estate  created  by  another  instrument,  such  recital 
cannot  operate  so  as  to  create  an  estate  by  implication. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.] 

Re  City  of  Hamilton  and  Birge. 

Assessment  and  Taxes — Income  Assessment — “ Residence  ” of  Person 
Assessed — Question  of  Law — Case  Stated  by  County  Court  Judge — 
Form  of — Assessment  Act,  sec.  81  (3), (6),  as  Enacted  by  6 Geo.  V. 
ch.  41,  sec.  6. 

The  County  Court  Judge  having  allowed  an  appeal  from  the  decision  of 
the  Court  of  Revision  and  set  aside  the  assessment  upon  income  of 
B.  by  the  city  corporation,  the  corporation  appealed  to  a Divisional 
Court  upon  a case  stated  by  the  Judge.  The  appeal  was  abandoned, 
and  the  corporation  moved  for  a direction  to  the  Judge  to  state  a new 
case: — 

Held,  that,  as  no  formal  entry,  pursuant  to  subsec.  6 of  sec.  81  of  the 
Assessment  Act,  as  enacted  by  sec.  6(1)  of  the  Assessment  Amend- 
ment Act,  1916,  had  been  made  by  the  Judge  on  the  assessment  roll, 
the  matter  was  still  pending  before  him,  and  he  should  be  directed 
to  state  a new  case. 

Under  subsec.  3 of  sec.  81,  as  enacted  in  1916,  it  is  the  duty  of  the 
Judge,  in  stating  a case  for  the  information  of  a Divisional  Court, 
to  set  forth  the  facts  disclosed  in  the  evidence,  not  the  evidence  itself, 
nor  the  inference  of  law  to  be  drawn  from  the  facts. 

The  proper  form  of  a stated  case  set  forth. 

The  question  to  be  raised  by  the  case,  whether  B.’s  “ residence  ” was 
in  the  city,  was  a question  of  law. 

StoTce-on  Trent  Borough  Council  v.  Cheshire  County  Council,  [1915]  3 
K.B.  699,  706,  707,  referred  to  . 

Appeal  by  the  Municipal  Corporation  of  the  City  of  Hamilton 
and  the  City  Assessment  Commissioner  from  an  order  of  the 
Ontario  Railway  and  Municipal  Board  of  the  7th  February,  1924, 
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declaring  that  the  Board  had  no  jurisdiction  to  hear  an  appeal 
from  the  order  of  the  Judge  of  the  County  Court  of  the  County 
of  Wentworth  striking  out  an  assessment  by  the  city  corporation 
of  Cyrus  A.  Birge  upon  income,  and,  in  the  alternative,  appeal 
from  the  order  of  the  County  Court  Judge  upon  a case  stated  by 
the  Judge,  and  motion  by  the  appellants  for  a direction  to  the 
Judge  to  state  a new  case. 


1924. 

Re 

City  of 
Hamilton 
and  Birge. 


April  3.  The  appeals  and  motion  came  on  for  hearing  before 
Latchford,  C.J.,  Middleton,  Masten,  and  Orde,  JJ.A. 

R.  S.  Robertson,  K.C.,  for  the  appellants,  abandoned  the  ap- 
peals, but  pressed  the  motion  for  a new  stated  case.  He  argued 
that  there  was  not  a proper  “ stated  case  ” before  the  Court  such  as 
is  required  by  sec.  81,*  subsec.  6,  of  the  Assessment  Act,  as  enacted 
by  sec.  6(1)  of  the  Assessment  Amendment  Act,  1916,  6 Geo.  V. 
ch.  41.  The  learned  County  Court  Judge,  instead  of  finding  facts, 
had  stated  a legal  inference  regarding  residence.  He  should  have 
stated  the  facts  and  then  stated  the  questions  of  law  for  the  opinion 
of  the  Court : Stoke-on-Trent  Borough  Council  v.  Cheshire  County 
Council,  [1915]  3 K.B.  699,  at  p.  706;  Re  McIntyre  Porcupine 
Mines  Limited  and  Morgan  (1921),  49  O.L.R.  214.  A stated  case 
in  proper  form  should  be  ordered. 

W.  N.  Tilley,  K.C.,  and  J.  A.  Soule,  for  Birge,  respondent, 
contended  that  the  right  to  a special  case  had  been  waived  in  the 
course  of  the  proceedings,  and  could  not  be  given  now. 

Robertson,  K.C.,  in  reply,  said  that  the  matter  was  still  pending 
before  the  County  Court  Judge,  since  no  formal  entry,  as  required 
by  subsec.  6,  had  ever  been  made  by  the  Judge  on  the  assessment 
roll. 

* The  relevant  portions  of  sec.  81,  as  enacted  in  1916,  are  as  fol- 
lows:— 

81. — (1)  An  appeal  shall  lie  to  a Divisional  Court  . . . from  the 
judgment  of  the  Judge  on  a question  of  law.  . . . 

(2)  Any  party  desiring  so  to  appeal  to  a Divisional  Court  shall 
. . . .request  the  Judge  to  make  a note  of  any  such  question  of  law. . . . 
and  to  state  the  same  in  the  form  of  a special  case  for  a Divisional 
Court. 

(3)  It  shall  be  the  duty  of  the  Judge  to  make  a note  of  such 
request,  and  he  may  thereupon  state  such  question  in  the  form  of  a 
special  case,  setting  out  the  facts  in  evidence  relative  thereto,  and  his 
decision  of  the  same,  as  well  as  his  decision  of  the  whole  matter. 

(6)  The  statement  of  such  case,  or  the  hearing  or  argument  or 
other  proceeding  thereon  shall  not  delay  the  final  revision  of  the 
assessment  roll  or  other  proceedings  thereon;  but  if  by  the  judgment 
of  the  Divisional  Court  upon  the  case  stated  it  shall  appear  that  any 
alteration  should  be  made  in  the  assessment  roll  respecting  the  assess- 
ment in  question,  the  County  Judge  on  being  certified  thereof  shall 
cause  the  proper  entries  to  be  made  in  the  assessment  roll  to  give  effect 
to  such  judgment. 


30 — 55  o.l.r. 
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April  17.  The  judgment  of  the  Court  was  read  by  Masten, 
J.A. : — The  appeal  from  the  order  of  the  Ontario  Railway  and 
Municipal  Board  and  the  appeal  to  this  Court  from  the  judgment 
of  the  County  Court  Judge  having  been  abandoned,  the  case  is 
and^Biege  rec^uce(^  m°tion  “ for  an  order  directing  the  County  Court 

* Judge  to  state  a proper  case  for  the  information  of  a Divisional 

Masten,  J.A.  (jourt  of  the  Appellate  Division,  pursuant  to  the  provisions  of  the 
Assessment  Act.” 

Counsel  for  the  respondent  argues  that  the  right  to  a special 
case  was  waived  in  the  course  of  the  proceedings,  and  that  it  is 
now  too  late.  A reference,  however,  to  the  assessment  roll,  in  the 
record  before  this  Court,  shews  that  no  formal  entry,  as  required 
by  subsec.  6 of  sec.  81  of  the  Assessment  Act,  as  enacted  by  sec.  6(1) 
of  the  Assessment  Amendment  Act,  1916,  was  ever  made  by  the 
J udge  on  the  assessment  roll,  and  it  must  be  taken  that  the  matter 
is  still  pending  before  hiin?  no  formal  record  having  yet  been 
entered.  We  are  therefore  of  opinion  that  the  motion  lies,  and 
further  that  the  case  as  stated  by  the  learned  County  Court  Judge 
is  not  a proper  “ stated  case  ” within  the  contemplation  of  subsec. 
6,  inasmuch  as  it  states  a legal  inference  and  does  not  set  out 
the  concrete  facts  upon  which  the  legal  question  to  be  determined 
by*  the  Divisional  Court  arises.  Under  subsec.  3 of  sec.  81  as 
enacted  in  1916,  it  is  the  duty  of  the  Judge,  in  stating  a case  for 
the  information  of  the  Divisional  Court,  to  set  forth  the  concrete 
facts  which  have  actually  been  disclosed  in  the  evidence,  not  the 
evidence  itself.  In  the  present  case  the  learned  County  Court 
Judge  has  incorporated  as  part  of  the  case  the  evidence,  and  has 
stated  as  a fact  the  inference  which,  as  a matter  of  law  upon  the 
construction  of  the  statute,  he  thinks  should  be  drawn  from  those 
facts,  in  effect  assuming  to  determine  as  a fact  the  question  of 
law  which  is  to  be  submitted  to  the  Divisional  Court,  namely: 
What  is  the  inference  which,  as  a matter  of  legal  interpretation  of 
the  statute,  should  be  drawn  from  the  circumstances  ? 

By  the  terms  of  subsec.  3 of  sec.  81,  the  learned  County  Court 
Judge  should  state: — 

( 1 ) The  concrete  facts  relative  to  the  assessment  and  especially 
as  to  the  residence  of  the  respondent,  as  distinguished  from  any 
inference  of  law  to  be  drawn  from  such  facts.  It  will  not  be 
proper  for  him  to  transmit  the  evidence.  It  is  his  duty  to  find 
and  state  the  facts. 

(2)  He  will  state  his  decision. 

(3)  And  his  reasons  in  the  whole  matter. 

Having  so  stated  the  facts  and  reasons,  the  question  to  be  sub- 
mitted should  be:  “Upon  the  facts  stated  above,  and  upon  the 
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true  construction  of  the  Assessment  Act,  as  applied  to  the  facts  so 
stated,  was  I right  in  holding  that  the  respondent  was  not  a resi- 
dent of  the  city  of  Hamilton  within  the  meaning  of  the  Assessment 
Act,  and  was  not  liable  to  assessment  on  his  income  in  the  city  of 
Hamilton  at  the  date  of  assessment  in  1923  ?” 

With  regald  to  the  form  of  the  stated  case,  I refer  to  Temple 
and  Mew’s  Criminal  Appeal  Cases  (1852),  vol.  1,  pp.  660,  661;  Re 
Cardigan  County  Council  (1890),  54  J.P.  792;  and  In  re  Board  of 
Commerce  Act  (1920),  60  Can.  S.C.R.  456,  at  pp.  458  and  475. 

On  the  point  that  “ residence  ” is  a question  of  law,  I would 
adopt  the  remarks  of  Avory,  J.,  in  Stoke-on-Trent  Borough 
Council  v.  Cheshire  County  Council,  [1915]  3 K.B.  699,  at  pp. 
706,  707,  where  he  says:  “ I only  wish  to  add  a few  words  as  to 
Mr.  Montgomery’s  contention  that  the  question  with  which  we 
have  to  deal  is  one  of  fact.  In  my  opinion  it  is  a question  of 
law.  Mr.  Montgomery  was  right  in  saying  that  the  word  ( resi- 
dence’ is  capable  of  various  constructions  according  to  the  statute 
in  which  it  appears.  I am  satisfied  that  in  the  Children  Act, 
1908,  it  means  the  place  where  the  person  actually  resides  as 
distinguished  from  the  place  where  he  may  be  said  constructively  to 
reside.  In  my  judgment  the  justices  were  wrong  in  law  in  that 
respect,  for  it  is  clear  that  they  have  held  that  the  statute,  is 
satisfied  by  the  youthful  offender  having  a constructive  residence 
with  hisi  father.  I think  that  they  were  also  wrong  in  law  in 
holding  that  there  was  evidence  that  the  boy  was  residing  with 
his  father.  There  was  no  evidence  of  residence,  either  actual  or 
constructive,  with  his  father.  On  both  those  points  the  magis- 
trates were  wrong.” 

Motion  granted. 


[RIDDELL,  J.] 

Ward  v.  Alliance  Insurance  Co.  of  Philadelphia. 

Insurance  ( Automobile ) — Theft — Motor  Car  left  Unlocked  and  Unat- 
tended on  Highway — Warranty  as  to  Keeping  Car  Locked — Valid- 
ity— Defence  to  Action  on  Policy — Ontario  Insurance  Amendment 
Act , 1922,  12  & 13  Geo.  V.  ch.  61,  sec.  14 — Non-retroactivity — Ontario 
Insurance  Act,  sec.  156(5),  as  Amended  by  5 Geo.  V.  ch.  20,  sec.  19 — 
“ Statement  ” — Materiality . 

The  defendants  insured  the  plaintiffs’  automobile  against  theft.  By  a 
clause  in  the  policy  the  plaintiffs,  in  consideration  of  a reduction  in 
premium,  warranted  that  the  automobile  insured  would  be  continu- 
ously equipped  with  a locking  device  (specially  described),  and 
undertook  to  use  all  diligence  and  care  in  maintaining  the  efficiency 
of  the  device  and  in  locking  the  automobile  when  leaving  it  unattend- 
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ed.  The  plaintiffs’  automobile  was  equipped  with  the  proper  device, 
but  their  servant  left  the  vehicle  in  the  street,  for  at  least  five  min- 
utes, unlocked  and  unattended,  and  the  vehicle  was  stolen:  — 

Held , that  the  warranty  was  material,  and  the  breach  of  it  was  a bar  to 
recovery  upon  the  policy. 

The  Ontario  Insurance  Amendment  Act,  1922,  12  & 13  Geo.  V.  ch.  61, 
is  not  retroactive;  and,  as  the  policy  was  issued  in  December,  1922, 
and  that  Act  did  not  come  into  force  until  the  1st  January,  1923,  the 
warranty  was  not  avoided  by  sec.  14  thereof. 

Upon  the  true  construction  of  sec.  156(5)  of  the  Ontario  Insurance  Act, 
R.S.O.  1914,  ch.  183,  as  amended  by  sec.  19  of  5 Geo.  V.  ch  20,  that 
of  which  the  materiality  is  to  be  expressed  as  well  as  proved  is  “ a 
statement  in  the  application  ...  or  inducing  the  entering  into  of  the 
contract  by  the  corporation.”  The  enactment  cannot  bear  the  mean- 
ing that  no  warranty  can  invalidate  the  policy  unless  it  is  material 
and  is  so  expressed  to  be. 


Action  upon  a policy  issued  by  the  defendants  insuring  a 
Stndebaker  automobile,  the  property  of  the  plaintiffs,  against  theft, 
etc. 


April  15.  The  action  was  tried  by  Riddell,  J.,  without  a jury, 
at  a Toronto  sittings. 

Frank  J.  Hughes , for  the  plaintiffs. 

H.  W.  A.  Foster,  for  the  defendants. 


April  X7.  Riddell,  J. : — The  automobile  was,  on  the  12th 
July,  1923,  placed  in  charge  of  Grant,  the  nightman,  at  the  garage 
of  the  plaintiffs — the  regular  chauffeur  being  otherwise  engaged. 
Grant  took  a man  and  a woman  for  a somewhat  long  drive  in  the 
evening,  and  when,  as  instructed  by  the  man  (who  had  hired  him), 
he  drew  up  in  front  of  an  apartment-house  in  the  city  of  Toronto, 
the  woman  got  out  and  entered  the  apartment-house,  leaving  the 
man  and  Grant  in  the  automobile.  After  a time  the  man  said 
that  he  would  go  and  look  for  the  woman,  and  he  also  entered  the 
apartment-house.  The  man  not  returning  as  expected,  the  night- 
man, fearing  (with  justice)  that  he  was  being  defrauded,  left  his 
automobile  unlocked,  and  entered  the  apartment-house  searching 
for  his  defaulting  fare.  Remaining  at  least  five  minutes,  he 
returned  to  the  street  and  found  that  his  automobile  had 
disappeared.  The  fragments  of  it  were  afterwards  found  some 
distance  away,  and  admittedly  it  had  been  stolen. 

This  action,  brought  to  recover  $2,600,  the  amount  of  the  insur- 
ance, was  tried  by  me  at  the  Toronto  assizes,  the  jury  being  dis- 
pensed with  by  consent. 

Incorrect  proofs  of  loss  put  in  by  common  mistake  have  been 
corrected,  and  the  defence  rests  upon  the  following  clause  in  the 
policy : — 

“ In  consideration  of  a reduction  in  premium,  it  is  warranted 
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by  the  assured  that  the  automobile  insured  under  this  policy  will 
be  continuously  equipped  with  a locking  device  known  as  e Stude- 
baker  * lock  (approved  by  the  Underwriters*  Laboratories  Inc.  and 
bearing  their  label).  The  assured  undertakes  during  the  currency 
of  this  policy  to  use  all  diligence  and  care  in  maintaining  the 
efficiency  of  said  locking  device  and  in  locking  the  automobile  when 
leaving  the  same  unattended. 

“ Attached  to  and  forming  part  of  policy  No.  A2C1703  of  the 
Alliance  Insurance  Company  of  Philadelphia.** 

The  “ Studebaker  **  lock  mentioned  is  a lock  attached  to  the 
“ transmission/*  the  locking  of  which  renders  it  practically  im- 
possible to  move  the  car  by  its  own  power,  the  meshing  of  the  gears 
being  prevented. 

There  is  another  lock  on  the  “ ignition,**  a “ Bosco  **  lock,  but 
it  plays  no  part  in  the  present  case. 

There  was  a “ Studebaker  **  lock  on  the  “ transmission  **  of  the 
automobile,  but  it  was  not  locked  by  Grant — and  indeed  he  had 
no  key  for  it,  nor  was  there  one  in  the  automobile.  I think,  too, 
that  the  “ Bosco  **  lock  in  the  “ ignition  **  was  not  locked — but 
that  is  of  no  consequence  here. 

It  is  quite  clear  that  the  omission  to  lock  the  automobile,  when 
it  was  left  unattended  for  at  least  five  minutes,  was  a breach  of 
the  warranty  quoted  above — it  was  almost  an  invitation  to  steal 
the  car. 

If  there  were  no  statutory  provisions,  and  the  case  were  as  at 
the  common  law,  I have  no  doubt  that  the  plaintiffs  must  fail. 

But  Mr.  Hughes  advances  two  such  provisions  as  an  answer  to 
the  defence: — 

1.  It  is  contended  that  sec.  14  of  the  Ontario  Insurance  Amend- 
ment Act,  1922,  12  & 13  Geo.  Y.  ch.  61,  avoids  this  warranty — - 
but  it  is  provided  by  sec.  18(1)  of  the  same  Act  that  this  section 
shall  come  into  force  on  the  1st  January,  1923 — the  present  policy 
is  of  date  the  12th  December,  1922,  and  the  Act  of  1922  is  not 
retroactive. 

2.  The  second  is  at  first  sight  more  formidable.  Section 
156(5)  of  the  Ontario  Insurance  Act,  R.S.O.  1914,  ch.  183,  as 
amended  by  sec.  19  of  the  Act  of  1915,  5 Geo.  Y.  ch.  20,  provides  : — 

“(5)  No  contract  of  insurance  shall  contain  or  have  endorsed 
upon  it,  or  be  made  subject  to,  any  term,  condition,  stipulation, 
warranty  or  proviso,  providing  that  such  contract  shall  be  avoided 
by  reason  of  any  statement  in  the  application  therefor,  or  inducing 
the  entering  into  of  the  contract  by  the  corporation,  unless  such 
term,  condition,  stipulation,  warranty  or  proviso  is  and  is  expressed 
to  be  limited  to  cases  in  which  such  statement  is  material  to  the 
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contract,  and  no  contract  shall  be  avoided  by  reason  of  the  inaccu- 
racy of  any  such  statement  unless  it  is  material  to  the  contract.” 

It  is  argued  that  the  meaning  is  that  no  warranty  can  invali- 
date the  policy  unless  it  is  material  and  is  so  expressed  to  be. 
But  the  language  of  the  Act  will  not  bear  that  construction.  That 
of  which  the  materiality  is  to  be  expressed  as  well  as  proved  is  a 
“ statement  ” — “ such  statement  ” — and  “ such  statement  ” is  here 
the  statement  previously  expressed,  that  is,  a “ statement  in  the 
application  ...  or  inducing  the  entering  into  of  the  contract 
by  the  corporation.” 

I can  find  nothing  which  invalidates  an  express  warranty  by  the 
assured.  The  materiality  of  the  warranty  is  obvious : it  saved  the 
assured  15  per  cent,  of  the  premium,  and  had  the  warranty  been 
fulfilled  there  could  have  been  no  loss. 

I think  the  action  fails  and  must  be  dismissed  with  costs. 


[APPELLATE  DIVISION.] 


1923. 

Aug.  29. 
Dec.  15. 

1924. 
April  24. 


Toronto  Electric  Commissioners  v.  Snider. 

Constitutional  Law — Industrial  Disputes  Investigation  Act,  1907,  6 d 7 
Edw.  VII.  ch.  20(Dom.) — Appointment  of  Board  of  Conciliation — 
Coercive  Powers  — Provisions  Trenching  on  Property  and  Civil 
Rights  in  Province — Municipal  Institutions — British  North  Amer- 
ica Act,  secs.  91,  92 — Peace,  Order,  and  Good  Government  of  Can- 
ada— Regulation  of  Trade  and  Commerce — Criminal  Law. 


The  Dominion  Industrial  Disputes  Investigation  Act,  1907,  6 & 7 Edw. 
VII.  ch.  20,  was  held  (Hodgins,  J.A.,  dissenting),  to  be  intra  vires  of 
Parliament. 

While  secs.  30,  36,  and  37  of  the  Act  confer  on  a Board  of  Conciliation 
and  Investigation,  appointed  thereunder,  compulsory  powers  which 
trench  upon  property  and  civil  rights,  and  authorise  the  Board  to 
inquire  into  industries  that  are  in  some  cases  local  works  carried  on 
by  municipalities,  yet,  according  to  its  true  nature  and  effect,  its  pith 
and  substance,  the  legislation  is  not  law  in  relation  to  municipal 
institutions,  local  works,  property  and  civil  rights,  or  matters  purely 
local,  as  these  words  are  used  in  heads  8,  10,  13,  and  16  of  sec.  92 
of  the  British  North  America  Act,  but  is  legislation  to  authorise  and 
provide  machinery  for  inquiry  and  investigation  into  industrial  dis- 
putes between  certain  classes  of  employers  and  their  employees,  which 
disputes  may  develop  into  disputes  affecting  not  merely  the  imme- 
diate parties  thereto,  but  the  national  welfare,  peace,  order,  and 
safety,  and  the  national  trade  and  business. 

The  initial  part  of  sec.  91  of  the  British  North  America  Act  confers 
upon  Parliament  the  general  authority  to  make  laws  for  the  peace, 
order,  and  good  government  of  Canada;  but,  except  in  conditions 
involving  the  safety  of  the  Dominion  as  a political  entity,  the  Parlia- 
ment of  Canada  may  not  in  its  legislation  trench  upon  any  of  the 
subjects  enumerated  in  sec.  92,  unless  the  legislation,  according  to 
its  pith  and  substance,  is  legislation  in  relation  to  one  of  the  classes 
enumerated  in  sec.  91  of  the  British  North  America  Act. 
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The  Dominion  Act  in  question  is  to  be  regarded  as  legislation  coming 
within  the  powers  conferred  upon  Parliament  by  sec.  91  to  make  laws 
in  relation  to  the  regulation  of  trade  and  commerce  and  in  relation 
to  the  criminal  law,  in  its  widest  sense. 

Per  Hodgins,  J.A.: — The  legislation  is  substantially  in  relation  to  prop- 
erty and  civil  rights;  and  the  rule  is,  according  to  the  decisions  of 
the  Judicial  Committee,  to  confine  the  powers  of  the  Dominion  Par- 
liament, in  its  action  under  the  provision  of  sec.  91  of  the  British 
North  America  Act  as  to  the  peace,  order,  and  good  government  of 
the  Dominion,  to  such  matters  of  Canadian  interest  and  importance 
as  can  be  dealt  with  without  trenching  upon  any  of  the  subjects 
specially  reserved  to  the  Provinces.  The  Act  could  not  be  upheld 
under  the  powers  in  relation  to  trade  and  commerce  or  criminal  law. 

Review  of  the  authorities. 


1923-4. 


Toronto 

Electric 

Commis- 

sioners 

v. 

Snider. 


Authority  of  Decisions — Decision  Deemed  to  he  Wrong — Opinion  of 
Judge  upon  Interlocutory  Motion  in  same  Case  — Judicature  Act, 
sec.  82. 

The  case  was  heard  by  a Divisional  Court  of  the  Appellate  Division 
upon  a reference  by  the  trial  Judge  under  sec.  32  of  the  Judicature 
Act:  — 

Qucere,  per  Hodgins,  J.A.,  whether  sec.  32  was  applicable,  the  decision 
which  the  trial  Judge  “deemed  to  be  wrong”  (subsec.  3 of  sec.  32) 
being  the  opinion  expressed  by  a Judge  in  the  same  action  when 
granting  an  interlocutory  injunction — that  opinion  was  not  binding 
on  the  trial  Judge. 

Motion  by  the  plaintiffs  for  an  interim  injunction. 

August  22 , 23,  and  27,  1923.  The  motion  was  heard  by  Orde, 
J.,  in  the  Weekly  Court,  Toronto. 

6r.  H.  Kilmer,  K.C.,  and  J.  R.  Robinson,  for  the  plaintiffs. 

Lewis  Duncan,  for  the  defendants  and  for  the  Minister  of 
Labour. 

Edward  Bayly,  K.C.,  for  the  Attorney-General  for  Ontario. 

No  one  appeared  for  the  Attorney-General  for  Canada,  though 
notified. 


August  29.  Orde,  J. : — By  virtue  of  secs.  16  and  17  of  an  Act 
respecting  the  City  of  Toronto,  1 Geo.  Y.  ch.  119,  and ’secs.  34(2) 
and  36(1)  of  the  Public  Utilities  Act,  R.S.O.  1914,  ch.  204,  the 
plaintiffs  are  a body  corporate  charged  with  the  duty  of  managing 
and  operating  the  municipal  electric  light,  heat,  and  power  works 
of  the  City  of  Toronto.  That  duty  calls  for  the  employment  of  a 
large  number  of  men. 

In  June  last  representatives  of  certain  of  the  plaintiffs5  em- 
ployees applied  to  the  Federal  Minister  of  Labour  under  the  pro- 
visions of  the  Dominion  Industrial  Disputes  Investigation  Act, 
1907,  6 & 7 Edw.  YTI.  ch.  20,  for  the  appointment  of  a Board  of 
Conciliation  and  Investigation.  After  some  correspondence  be- 
tween the  interested  parties  and  the  Minister,  the  Minister  estab- 
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lished  a Board,  and,  the  plaintiffs  declining  to  recommend  any 
person  for  appointment  as  their  nominee  upon  the  Board,  the 
Minister  appointed  one  for  them  under  para.  2 of  sec.  8 of  the  Act. 
The  present  defendants  constitute  the  Board  so  appointed. 

The  plaintiffs  at  once  took  exception  to  the  authority  of  the 
Board  and  to  the  power  of  the  Minister  of  Labour  under  the  Act 
to  appoint  a Board  of  Conciliation  and  Investigation  to  inquire 
into  matters  concerning  the  operation  by  the  plaintiffs  of  a public 
utility  belonging  to  or  managed  as  a department  of  a municipality, 
or  to  interfere  with  the  civil  or  municipal  rights  of  the  plaintiffs. 
The  Board  refused  to  give  effect  to  the  plaintiffs*  protest,  and 
issued  an  appointment  to  proceed  with  the  inquiry.  The  plaintiffs 
thereupon  launched  this  action,  and  moved  upon  notice  for  an 
interim  injunction,  and  after  notice  had  been  given  by  my  direc- 
tion to  the  Attorney-General  for  Ontario  and  the  Attorney- General 
for  Canada,  pursuant  to  sec.  33  of  the  Ontario  Judicature  Act,  the 
motion  was  very  fully  argued  on  the  27th  instant. 

The  writ  by  its  endorsement  claimed  a declaration  that  the 
defendants  are  acting  without  lawful  authority  as  a Board  under 
the  Industrial  Disputes  Investigation  Act  and  its  amendments  in 
respect  of  an  alleged  dispute  between  the  plaintiffs  and  certain  of 
their  employees,  and  an  injunction. 

The  points  in  issue  are  such  that,  notwithstanding  their  im- 
portance, it  is  impossible  to  postpone  a decision  upon  them  until 
the  trial  of  the  action.  Mr.  Duncan  declined  to  consent  to  the 
motion  being  turned  into  a motion  for  judgment,  but  the  intention 
of  the  Board  to  proceed  immediately  with  the  inquiry  necessitated 
a decision  upon  what  is  substantially  the  whole  question  involved, 
though  given  upon  an  interlocutory  motion. 

The  question  to  be  determined  is  whether  or  not  the  Industrial 
Disputes  Investigation  Act,  1907,  with  its  amendments,  was  within 
the  powers  of  the  Parliament  of  Canada,  having  regard  to  the  pro- 
visions of  secs.  91  and  92  of  the  British  North  America  Act,  which 
divide  the  power  to  legislate  between  the  Parliament  of  Canada 
and  the  Legislatures  of  the  respective  Provinces. 

Counsel  for  the  defendants  does  not  contend  that  the  subject- 
matter  of  the  Act  falls  within  any  of  the  29  enumerated  classes 
expressly  assigned  to  the  Dominion  Parliament  by  sec.  91,  but  he 
says  that  it  does  not  come  within  any  of  the  16  classes  exclusively 
assigned  to  the  Provinces  by  sec.  92,  and  that  therefore  it  falls  to 
the  jurisdiction  of  the  Dominion  Parliament  under  the  residuary 
power  given  by  the  opening  words  of  sec.  91,  as  a law  made  for  the 
peace,  order,  and  good  government  of  Canada.  And  he  contends 
that,  when  so  legislating,  the  Parliament  of  Canada  may,  as  ancil- 
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lary  to  the  main  subject-matter  of  the  Act,  enact  laws  which  inter- 
fere with  or  override  civil  and  municipal  rights  within  the  Prov- 
inces. 

The  features  of  the  Act  to  which  objection  is  taken  by  the 
plaintiffs  are  to  be  found  in  those  sections  which  interfere  with 
civil  rights,  and  not  in  the  innocuous  sections  which  provide  some 
means  for  settling  industrial  disputes.  It  is  those  provisions  for 
conciliation  and  those  alone  that  counsel  for  the  defendants  relies 
upon  as  falling  within  the  residuary  powers  under  sec.  91  and  as 
justifying  the  ancillary  coercive  sections. 

It  may  not  be  amiss  to  observe  parenthetically  that  it  is  open 
to  argument  that  legislation  for  the  appointment  of  a Board  whose 
sole  duty  is  to  endeavour  to  adjust  a dispute,  but  who  are  clothed 
with  no  coercive  powers,  and  whose  judgment  or  award  has  no 
binding  effect,  is  not  a “ law  ” at  all  in  the  sense  in  which  that 
word  is  used  in  secs.  9.1  and  92  of  the  British  North  America  Act. 
The  same  might  be  attained  by  a mere  resolution  of  the  House  of 
Commons  or  of  the  Senate.  Such  a resolution  could  not  affect 
civil  rights,  and  I can  see  little  practical  difference  between  an 
Act  of  Parliament  or  of  a Provincial  Legislature  merely  appointing 
a body  for  that  purpose,  and  a resolution  passed  by  any  delibera- 
tive body  of  men.  A municipal  council  might  do  it,  or  any 
religious  or  fraternal  body  might  do  it,  with  as  much  force  of  law 
as  the  Act  in  question  when  stripped  of  all  those  provisions  which 
interfere  with  civil  rights  or  municipal  powers.  But  it  is  not 
upon  any  such  construction  that  my  judgment  is  based.  It  may 
be  that  any  Act  which  the  Canadian  Parliament  or  a Provincial 
Legislature  sees  fit  to  pass  is  a “ law  ” within  the  meaning  of  secs. 
91  and  92  of  the  British  North  America  Act. 

The  Act  in  question  is  intituled  “ An  Act  to  aid  in  the  Pre- 
vention and  Settlement  of  Strikes  and  Lockouts  in  Mines  and 
Industries  connected  with  Public  Utilities.” 

The  definition  of  “ employer”  by  para,  (c)  of  sec.  2 in  effect 
limits  the  operation  of  the  Act  to  those  employing  ten  or  more 
persons,  and  who  own  or  operate  “ any  mining  property,  agency 
of  transportation  or  communication,  or  public  service  utility, 
including,  except  as  hereinafter  prescribed,  railways,  whether  oper- 
ated by  steam,  electricity  or  other  motive  power,  steamships,  tele- 
graph and  telephone  lines,  gas,  electric  light,  water  and  power 
works.” 

The  range  of  inquiry  and  investigation  is  to  be  found  in  the 
definition  of  “ dispute  ” and  “industrial  dispute”  in  para.  ( e ) 
of  sec.  2 : — 

“ (e)  ‘ Dispute * or  "industrial  dispute*  means  any  dispute 
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. . . between  an  employer  and  one  or  more  of  his  employees,  as 
to  matters  or  things  affecting  or  relating  to  work  done  or  to  be 
done  by  him  or  them,  or  as  to  the  privileges,  rights  and  duties  of 
employers  or  employees-  (not  involving  any  such  violation  thereof 
as  constitutes!  an  indictable  offence)  ; and,  without  limiting  the 
general  nature  of  the  above  definition,  includes  all  matters  relating 
to : — 

“(1)  the  wages  allowance  or  other  remuneration  of  employees, 
or  the  price  paid  or  to  be  paid  in  respect  of  employment : 

“(2)  the  hours  of  employment,  sex,  age,  qualification  or  status 
of  employees,  and  the  mode,  terms,  and  conditions  of  employment : 
“(3)  the  employment  of  children  or  any  person  or  persons  or 
class  of  persons,  or  the  dismissal  of  or  refusal  to  employ  any 
particular  person  or  persons  or  class  of  persons: 

“(4)  claims  on  the  part  of  an  employer  or  any  employee  as  to 
whether  and,  if  so,  under  what  circumstances,  preference  of  em- 
ployment should  or  should  not  be  given  to  one  class  over  another 
of  persons  being  or  not  being  members  of  labour  or  other  organisa- 
tions, British  subjects  or  aliens : 

“(5)  materials  supplied  and  alleged  to  be  bad,  unfit  or  un- 
suitable, or  damage  alleged  to  have  been  done  to  work : 

a(6)  any  established  custom  or  usage,  either  generally  or  in 
the  particular  district  affected: 

“(7)  the  interpretation  of  an  agreement  or  a clause  thereof.” 
It  is  not  necessary  to  review  all  the  provisions  of  the  Act  in 
detail.  Its  scheme  is  very  simple.  By  sec.  5,  whenever  any  dis- 
pute (as  defined  by  sec.  2)  exists  between  an  employer  (as  so 
defined)  and  any  of  his  employees  which  the  parties  cannot  adjust, 
application  may  be  made  by  either  party  to  the  Minister  for  a 
Board  of  Conciliation  and  Investigation.  Then  follow  provisions 
for  the  appointment  of  the  Board  and  for  the  procedure  before  it. 
The  Board’s  duties  are  to  inquire  into  the  matters  in  dispute  and 
to  “ endeavour  to  bring  about  a settlement,”  and,  failing  a settle- 
ment, to  report  (secs.  23  and  25).  The  Board  is  not,  however,  a 
body  of  arbitrators,  and  its  report  and  the  findings  and  recommen- 
dations therein  have  no  binding  effect  whatever,  and  cannot  be 
enforced,  unless  the  parties  have  expressly  agreed  to  that  effect 
(secs.  62  and  64). 

But  it  is  to  certain  coercive  features  of  the  Act  that  exception 
is  epecially  taken  by  the  plaintiffs.  The  Board  is  empowered  to 
summon  witnesses,  including  the  parties  to  the  dispute,  to  compel 
the  production  of  books,  papers,  and  other  documents,  and  to  enter 
buildings  and  other  premises  for  purposes  of  inspection,  and  to 
interrogate  persons  therein,  and  these  powers  are  sanctioned  by 
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penalties  for  failure  to  attend  or  to  give  evidence  or  to  permit 
inspection  (secs.  30,  32,  33,  36,  37,  and  38). 

Sections  56  to  59  contain  extremely  drastic  provisions  designed 
to  preserve  the  status  quo  from  the  moment  the  Minister  grants 
the  application  for  a Board  until  it  has  made  its  report.  Notwith- 
standing that  the  several  contracts  of  employment  may  have  come 
to  an  end,  or  be  subject  to  cancellation  for  cause,  neither  the 
employers  on  the  one  hand  nor  the  employees  on  the  other  can 
exercise  their  ordinary  civil  rights  of  bringing  the  engagement 
to  an  end,  or  of  refusing  to  renew  upon  the  same  terms,  if  either 
party  sees  fit  to  apply  for  a Board  of  Conciliation,  without  subject- 
ing themselves  to  serious  penalties.  Having  in  view  the  definition 
of  “ dispute  ” in  sec.  2(e),  which  includes,  for  example,  “the  inter- 
pretation of  an  agreement  or  a clause  thereof,”  questions  as  to 
materials  used,  hours  of  employment,  sex  and  age  of  employees, 
and  other  matters  going  far  beyond  the  mere  question  of  wages, 
the  far-reaching  effect  of  the  prohibitions  contained  in  secs.  56 
to  59  will  be  appreciated.  Once  the  reference  to  the  Board  is 
made,  neither  the  employer  nor  the  employee  can  put  an  end  to  the 
existing  situation.  The  employee  must  still  be  retained  in  his 
employment  and  the  employer  must  still  pay  the  same  wages,  and 
the  employee  may  not  discontinue  his  employment,  the  result  being 
that  the  civil  rights  of  both  parties  to  the  dispute  are.  seriously 
interfered  with.  Their  hands  are  tied.  They  continue  to  be 
bound  by  a bargain  which  they  never  made  until  the  Board  has 
made  its  report.  It  can  hardly  be  suggested  for  a moment  that 
these  provisions  are  not  a direct  interference  with  the  civil  rights 
of  the  parties.  That  is  particularly  the  case  if  the  dispute  is  over 
“ the  interpretation  of  an  agreement”.  An  employer  or  employee 
who  seeks  the  interpretation  of  an  existing  agreement  may  find 
that  instead  of  being  able  to  go  to  the  Courts  for  a decision  he 
must  await  the  report  of  the  Board,  though  that  report  cannot 
affect  his  legal  rights  in  any  way  whatever.  But  in  the  meantime 
neither  party  can  put  an  end  to  the  contract  on  the  ground  of  its 
alleged  breach,  or  exercise  any  other  civil  right  given  him  by  the 
law  of  the  Province,  if  it  comes  within  the  dispute  submitted  to 
the  Board. 
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Mr.  Duncan  justified  all  these  provisions  which  interfere  with 
the  civil  rights  of  the]  parties  as  being  merely  ancillary  to  the 
main  purpose  and  object  of  the  Act,  namely,  the  settlement  of 
industrial  disputes  and  the  prevention  of  strikes  and  lockouts, 
which,  as  he  argues,  come  within  the  authority  reserved  to  the 
Parliament  of  Canada  by  sec.  91,  “to  make  laws  for  the  peace, 
order,  and  good  government  of  Canada  in  relation  to  all  matters 
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not  coming  within  the  classes  of  subjects  by  this  Act  assigned 
exclusively  to  the  Legislatures  of  the  Provinces.”  Assuming  that 
the  main  purpose  or  object  of  the  Act  falls  within  the  residuary 
power  of  Parliament  under  sec.  91,  the  judgment  of  the  Judicial 
Committee  in  City  of  Montreal  v.  Montreal  Street  Railway  Co., 
[1912]  A.C.  333,  has  made  it  clear  that  the  provision  at  the  end 
of  sec.  91,  which  limits  the  provincial  powers  even  in  matters 
exclusively  assigned  to  the  Provinces,  applies  only  to  the  29  enu- 
merated classes  of  subjects  assigned  by  sec.  91  to  the  Parliament 
of  Canada,  and  “ that  to  those  matters  which  are  not  specified 
amongst  the  enumerated  subjects  of  legislation  in  sec.  91  the  excep- 
tion at  its  end  has  no  application,  and  that  in  legislating  with 
respect  to  matters  not  so  enumerated  the  Dominion  Parliament 
has  no  authority  to  encroach  upon  any  class  of  subjects  which  is 
exclusively  assigned  to  the  Provincial  Legislature  by  sec.  92  ” 
(p.  343).  Mr.  Justice  Duff,  who  was  one  of  the  three  Judges 
whose  judgment  was  ultimately  confirmed  by  the  Privy  Council 
in  The  Board  of  Commerce  case  (1920),  60  Can.  S.C.R.  456,  at  p. 
508,  makes  this  statement: — 

“ There  is  no  case  of  which  I am  aware  in  which  a Dominion 
statute  not  referable  to  one  of  the  classes  of  legislation  included 
in  fhe  enumerated  heads  of  sec.  91  and  being  of  such  a character 
that,  from  a provincial  point  of  view,  it  should  be  considered  legis- 
lation dealing  with  ‘ property  and  civil  rights/  has  been  held 
competent  to  the  Dominion  under  the  introductory  clause.” 

The  Act  in  question  here,  in  my  judgment,  purports  to  inter- 
fere in  the  most  direct  and  positive  manner  with  the  civil  rights 
of  employers  and  employees,  and  also  with  the  municipal  institu- 
tions of  this  Province,  both  subject-matters  of  legislation  exclu- 
sively assigned  to  the  Provinces  by  numbers  8 and  13  of  the  sub- 
jects enumerated  in  sec.  92.  That  the  operation  of  an  electric 
lighting,  heating,  and  power  system  for  municipal  purposes  is 
within  the  competence  of  a Provincial  Legislature  was  held  by  a 
Divisional  Court  in  Smith  v.  City  of  London  (1909),  20  O.L.R. 
133,  and  the  system  is  none  the  less  a municipal  one  merely 
because  it  is  operated  by  a commission  having  a separate  corporate 
existence,  but  nevertheless  a distinct  department  of  the  municipal 
government  of  the  City  of  Toronto,  constituted  by  special  legisla- 
tion, for  that  purpose,  of  the  Provincial  Legislature.  Municipal 
institutions  and  the  provincial  power  to  legislate  in  respect  thereof 
are  of  course  subject  to  encroachment  by  the  exercise  of  the  federal 
powers  over  the  29  subjects  enumerated  in  sec.  91,  but  under  the 
decision  in  the  Montreal  case,  supra,  no  such  encroachment  can 
be  justified  when  the  Dominion  Parliament  is  legislating  under 
the  residuary  power. 
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If  it  is  suggested  that  the  provisions  which  impose  penalties, 
and  which  subject  both  employer  and  employee  to  criminal  prose- 
cution for  failure  to  observe  the  prohibitions  imposed  by  the  Act, 
may  be  justified  under  the  federal  power  to  pass  criminal  laws, 
then  I think  the  judgment  of  the  Privy  Council  in  the  Board  of 
Commerce  case,  where  a similar  contention  was  made,  is  applicable. 
Lord  Haldane  points  out  there  that  the  Dominion  Parliament 
cannot  pass  legislation  interfering  with  provincial  rights  and 
attempt  to  justify  it  by  ancillary  provisions  creating  crimes:  In 
re  Bocurd  of  Commerce  Act , 1919 , and  Combines  and  Fain*  Prices 
Act , 1919 , [1922]  1 A.C.  191,  at  pp.  198  and  199. 

The  recent  judgment  of  the  Judicial  Committee,  delivered  on 
the  25th  July  last,  in  the  case  of  Fort  Frances  Pulp  amd  Paper 
Co.  v.  Manitoba  Free  Press  Co.,  [1923]  A.C.  695,  might  lend  colour 
to  the  suggestion  that  there  may  be  cases,  notwithstanding  what 
was  laid  down  in  the  Montreal  Street  Railway  case,  where  in  a 
“ national  emergency  * the  Parliament  of  Canada  may  have  power 
to  pass  legislation  under  the  residuary  clause  infringing  upon  pro- 
vincial rights.  If  that  is  what  is  meant,  the  decision  in  the  Mont- 
real Street  Railway  case  must  be  read  with  some  qualification.  Mr. 
Duncan  urged  that  the  prevention  of  strikes  and  lockouts  was  a 
matter  of  such  national  importance  as  to  bring  the  Industrial 
Disputes  Investigation  Act  within  the  principle  enunciated  by 
Lord  Haldane  in  the  Fort  Frances  case  (assuming  that  it  has 
enunciated  a principle  which  departs  from  that  laid  down  in  the 
Montreal  Street  Railway  case)  ; but,  whatever  the  power  of  Par- 
liament may  be  to  legislate  expressly  in  the  event  of  an  existing 
or  threatened  nation-wide  strike  of  such  proportions  as  to  consti- 
tute a national  danger,  I am  unable  to  see  how  an  Act  of  general 
application  which  may  be  invoked  by  ten  employees  can  be  treated 
as  having  been  passed  to  meet  a “ national  emergency  ” in  the 
sense  in  which  the  Fort  Frances  judgment  uses  that  term.  That 
judgment  will  require  careful  thought  before  giving  it  any  appli- 
cation at  variance  with  earlier  decisions  of  the  Judicial  Committee, 
and  it  may  be,  that  the  Judicial  Committee  justified  the  War 
Measures  Act,  1914,  as  competent  to  the  Dominion  “ under  other 
powers  which  may  well  be  implied  in  the  constitution.”  As  the 
judgment  says  ([1923]  A.C.  at  p.  703),  “ It  is  clear  that  in  normal 
circumstances  the  Dominion  Parliament  could  not  have  so  legis- 
lated as  to  set  up  the  machinery  of  control  over  the  paper  manu- 
facturers ” which  was  there  in  question.  Here  there  is  nothing 
abnormal  or  necessarily  of  national  importance  in  an  industrial 
dispute  or  in  a threatened  strike  or  lockout,  and  the  desire  of 
the  Dominion  Parliament  to  prevent  strikes  and  lockouts,  however 
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laudable  it  may  be,  and  however  effective  the  machinery  devised 
for  the  purpose  might  be  if  Parliament  were  not  hampered  by 
a divided  field  of  legislative  power,  cannot  empower  Parliament 
to  invade,  either  directly,  or  indirectly  under  the  guise  of  ancillary 
legislation,  rights  either  given  by  the  civil  laws  of  the  Province 
or  existing  under  the  exclusive  provincial  authority  to  legislate 
as  to  municipal  institutions.  I have  not  overlooked  the  decision 
in  the  Province  of  Quebec,  Montreal  Street  Railway  Co.  v.  Bocurd 
of  Conciliation  and  Investigation  (1913),  Q.R.  44  S.C.  350.  The 
authority  of  that  decision  has  been  so  affected  by  later  decisions 
of  the  Privy  Council  that  I do  not  feel  that  it  is  binding  upon  me 
or  that  it  is  now  a correct  exposition  of  the  law. 

Counsel  for  the  defendants  raised  the  objection  that  there  could 
be  no  ground  for  an  interim  injunction  until  the  Board  took  or 
threatened  to  take  steps  to  put  the;  coercive  provisions  of  the  Act 
into  operation.  But,  when  asked  if  he  would  undertake  on  their 
behalf  not  to  do  so,  he  declined.  I do  not  think  the  plaintiffs  are 
called  upon  to  wait  until  the  defendants  are  about  to  enter  their 
works  and  have  demanded  the  production  of  their  books  and  docu- 
ments, before  coming  to  the  Court.  The  granting  of  an  interim 
injunction  is,  of  course,  a matter  of  discretion,  but  it  calls  for  the 
exercise  of  a little  common  sense.  I think  the  plaintiffs  are  enti- 
tled to  assume  that  the  Board  may  see  fit  to  exercise  or  put  into 
force  all  or  any  of  the  coercive  powers  given  to  it  by  the  Act,  and 
are  not  bound  to  wait  until  the  defendants  are  demanding  admis- 
sion at  their  front  door. 

Mr.  Duncan  also  raised  certain  objections  to  the  form  of  the 
action,  urging  that  it  was  not  a case  for  a declaratory  judgment 
as  claimed  by  the  writ,  and  that  no  action  lay  against  the  defend- 
ants. It  will  be  for  the  trial  Judge  to  deal  with  the  former  objec- 
tion, but  I desire  to  point  out  that  if  an  action  for  an  injunction 
lies  against  these  defendants,  it  is  of  little  practical  importance 
whether  the  plaintiffs  ask  for  a declaratory  judgment  as  to  the 
validity  of  the  Act  or  not,  if  in  order  to  determine  the  right  to 
an  injunction  or  otherwise  the  Court  must  pass  upon  the  consti- 
tutionality of  the  Act  or  of  some  of  its  provisions.  As  to  the 
defendants  being  proper  parties,  if  they  are  claiming  to  exercise, 
to  the  detriment  of  the  plaintiffs,  powers  for  which  there  is  no 
legal  sanction,  the  plaintiffs  are  clearly  entitled  to  enforce  their 
rights  by  injunction. 

I ought  to  add  that  I have  come  to  this  conclusion  with  reluc- 
tance. I am  of  course  merely  dealing  with  the  bald  question  of 
law  which  presents  itself  for  consideration  under  the  provisions  of 
the  British  North  America  Act.  It  seems  to  be  generally  recog- 
nised that  the  Industrial  Disputes  Investigation  Act  has  been  a 
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beneficial  one  and  has  facilitated  the  settlement  of  numerous  dis- 
putes, and  it  is  to  be  hoped  that,  whatever  the  ultimate  decision 
as  to  its  constitutionality  may  be,  it  will  be  found  possible  to  pass 
legislation,  either  federal  or  provincial  or  both,  which  will  main- 
tain the  efficiency  of  the  scheme  of  the  Act. 

The  plaintiffs  press  for  an  injunction  restraining  the  defend- 
ants from  performing  any  of  the  functions  which  they  are  called 
upon  by  the  Act  to  perform,  on  the  ground  that  the  whole  Act  is 
unconstitutional.  I am  not  prepared  upon  a mere  interlocutory 
motion  to  go  that  far.  Whether  or  not  an  innocent  inquiry  as  to 
an  industrial  dispute,  not  fortified  by  any  coercive  power,  is  beyond 
the  competence  of  the  Canadian  Parliament,  I do  not  think  it 
necessary  at  this  stage  to  determine. 

The  injunction  ought  to  go  restraining  the  defendants  from 
interfering  in  any  way  with  the  business  of  the  plaintiffs,  and  from 
entering  upon  the  premises  of  the  plaintiffs  for  the  purpose  of 
examining  their  works  or  exercising  any  of  those  powers  given 
them  by  sec.  38.  They  have  no  power  to  enforce  the  attendance 
of  witnesses  or  the  production  of  books,  papers,  or  other  documents 
either  by  the  plaintiffs  or  by  any  one  else  who  chooses  to  withhold 
them.  Of  course  individual  witnesses,  not  parties  to  these  pro- 
ceedings, get  no  technical  protection  from  this  judgment.  What 
remains  is  that  the  powers  of  the  Board  of  Conciliation  are,  in  my 
opinion,  limited  to  an  investigation  merely  of  a voluntary  charac- 
ter. I think  they  have  no  power  to  enforce,  by  the  means  the  Act 
has  provided,  any  of  the  provisions  which  interfere  with  the  liberty 
or  freedom  of  the  parties  to  contract,  or  the  right  to  strike!  or 
lockout,  or  to  carry  on  their  respective  businesses  as  they  may  see 
fit.  I do  not  think  secs.  56,  57,  58,  and  59  are  effective.  Those 
sections  have  really  nothing  to  do  with  the  immediate  subject- 
matter  of  this  interim  injunction,  because  the  Conciliation  Board 
does  not  necessarily  enforce  them;  they  are  perhaps  enforceable 
by  any  one  who  chooses  to  lay  an  information.  The  Board  is,  in 
my  judgment,  limited  to  the  innocuous  duty  of  investigating  and 
making  a report,  but  cannot  put  into  force  those  drastic  provisions 
of  the  Act  which  interfere  with  the  civil  and  municipal  rights,  or 
the  rights  of  property,  of  any  party  to  the  dispute. 

The  injunction  will  continue  until  the  trial,  the  question  of 
costs  being  reserved  to  be  disposed  of  by  the  trial  Judge. 


Orde,  J. 
1923. 
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The  action  was  tried  by  Mowat,  J.,  without  a jury,  at  a Toronto 
sittings. 

Kilmer , K.C.,  and  Robinson , for  the  plaintiffs. 

Duncan , for  the  defendants. 

II.  II.  Dewart,  K.C.,  for  the  Attorney-General  for  Canada. 
Bayly,  K.C.,  for  the  Attorney-General  for  Ontario. 
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December  15,  1923.  Mowat,  J. : — This  action  is  for  a declara- 
tion that  the  defendants  have  no  right  to  act  as  a Board  of  Con- 
ciliation and  Investigation  in  respect  of  an  alleged  dispute  between 
the  plaintiffs  and  their  employees,  and  is  brought  in  the  main  to 
dispute  the  constitutional  right  of  the  Parliament  of  Canada  to 
pass  the  Industrial  Disputes  Investigation  Act,  1907,  generally, 
and  in  particular  as  it  affects  the  relations  between  the  Toronto 
Electric  Commissioners,  who  are  entrusted  by  statutes  of  the 
Province  of  Ontario  with  the  powers  and  duties  of  producing  and 
controlling  electrical  power,  and  their  employees. 

The  Act  in  question  is  challenged  upon  the  ground  that  it 
interferes  with  the  remitted  powers  of  the  Province  under  sec.  92 
of  the  British  North  America  Act,  as  follows:  head  8,  Municipal 
institutions  in  the  Province;  head  13,  Property  and  civil  rights 
in  the  Province;  head  16?  Generally  all  matters  of  a merely  local 
or  private  nature  in  the  Province. 

The  scheme  of  the  Industrial  Disputes  Investigation  Act  is 
to  compel  the  parties  to  a threatened  strike  or  lockout  to  meet 
together  in  conference  in  which  both  employer  and  employees  may 
state  their  cases  and  differences,  with  a view  that  they  may  be  by 
conciliatory  efforts  induced  to  come  to  a fair  and  amicable  settle- 
ment of  the  dispute,  so  as  to  remove  tense  and  disrupted  relations, 
failing  which  the  Board  is  to  make  a report  giving  its  information 
to  the  public.  And  it  is  empowered  for  this  purpose  to  interfere 
with  contracts  in  existence  between  the  hirer  and  the  hired,  to 
have  freedom  of  action  while  the  discussions  and  proceedings  are 
taking  place,  and  incidentally  to  enter  upon  and  inspect  works  and 
examine  books  and  reports,  so  that  all  facts  and  circumstances  may 
be  disclosed. 

It  may  be  conceded  that  the  obligatory  character  of  the  Act 
in  these  respects  is  an  invasion  of  the  field  of  “ property  and  civil 
rights,”  but  it  is  urged  on  behalf  of  the  Attorney- General  for 
Canada  and  the  defendants,  the  members  of  the  Board  of  Concilia- 
tion appointed  under  the  Act,  that  such  requirements  are  necessary 
and  that  the  effective  or  possible  determination  of  industrial  strife 
gives  the  Dominion  Parliament  power  so  to  trench  upon  the 
subjects  mentioned  in  heads  8,  13,  and  16  of  sec.  92,  in  order  that 
a law  necessary  for  “ the  peace,  order,  and  good  government  of 
Canada  ” may  be  effectively  administered  and  enforced. 

Having  come  to  the  conclusion  that  the  constitutional  question 
raised  is  the  all-important  one,  I do  not  here  discuss  the  evidence 
directed  to  that  feature  of  the  case  which  deals  with  the  procedure 
leading  up  to  the  appointment  of  the  Board  of  Conciliation  which 
was  made,  and  the  propriety  of  its  appointment.  In  a general 
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way  I find  that  the  requirements  of  the  statute  have  been  complied 
with. 

I therefore  pass  on  to  discuss  the  constitutional  point  raised. 

The  question  of  industrial  strife,  together  with  its  ramifications 
and  the  growth  of  labour  unions,  is  vastly  different  from  the  con- 
dition existing  at  the  time  of  the  passing  of  the  British  North 
America  Act  in  1867,  and  the  silence  of  the  Act  regarding  “ labour  ” 
and  the  absence  of  the  specific  allocation  of  that  subject  to  the 
Dominion  or  the  Provinces  is  thus  accounted  for.  But  it  may  be 
observed  that  the  question  of  labour  has,  for  more  than  20  years, 
been  appropriated  by  the  Dominion  Parliament  and  Government. 
There  is  a Department  of  Labour  with  a Minister  of  Labour  in 
charge;  periodical  publications  dealing  with  labour  questions,  the 
labour  market,  the  current  cost  of  living,  and  the  employment  of 
the  military  forces  of  Canada  in  the  protection  of  property  and 
the  public  safety  where  violent  eruptions  have  occurred  or  may 
occur.  This  Department  has,  by  common  consent  of  the  Provinces 
during  this  long  period,  been  the  principal  administrative  means 
of  dealing  with  the  question  of  eruptive  industrial  strife;  and, 
while  the  fact  of  acquiescence  does  not  settle  a constitutional 
point  of  law,  and  if  there  is  no  authority  for  the  taking  over  of 
labour  problems  by  the  Dominion,  yet  a declaration  of  the  Court 
that  all  such  administrative  actions  are  to  cease,  and  inferentially 
that  all  the  Governments  and  their  law  officers  have  erred,  or  slept, 
should  not  be  arrived  at  unless  the  law  is  clear. 

Canada’s  constitutional  problems  have  all  found  their  way  to 
the  J udicial  Committee  of  the  Privy  Council,  whose  members  have 
taken  enormous  pains,  from  period  to  period,  in  their  elucidation, 
and  it  is  by  the  views  of  that  tribunal  that  we  are  to  be  guided. 

The  allocation  by  the  British  North  America  Act  of  subjects 
to  Dominion  or  Provinces  by  general  heads  or  titles,  means  over- 
lapping and  impingement,  and  in  Citizens’  Insurance  Co.  v.  Par- 
sons (1881),  7 App.  Cas.  96,  Sir  Montague  Smith  says  (p.  107)  : — 

“ The  scheme  of  this  legislation,  as  expressed  in  the  first  branch 
of  sec.  91,  is  to  give  to  the  Dominion  Parliament  authority  to 
make  laws  for  the  good  government  of  Canada  in  all  matters  not 
coming  within  the  classes  of  subjects  assigned  exclusively  to  the 
Provincial  Legislature.” 

And  at  pp.  108,  109 : — 

“ It  is  the  duty  of  the  Courts,  however  difficult  it  may  be,  to 
ascertain  in  what  degree,  and  to  what  extent,  authority  to  deal 
with  matters  falling  within  these  classes  of  subjects  exists  in  each 
legislature,  and  to  define  in  each  case  before  them  the  limits  of 
their  respective  powers.  It  could  not  have  been  the  intention 
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that  a conflict  should  exist ; and,  in  order  to  prevent  such  a result, 
the  two  sections  must  be  read  together,  and  the  language  of  one 
interpreted,  and,  where  necessary,  modified,  by  that  of  the  other. 
In  this  way  it  may,  in  most  cases,  be  found  possible  to  arrive  at  a 
reasonable  and  practical  construction  of  the  language  of  the  sec- 
tions, so  as  to  reconcile  the  respective  powers  they  contain,  and  give 
effect  to  all  of  them  ” 

And  per  Lord  Dunedin  in  Grand  Trunk  Railway  Co.  v. 
Attorney-General  for  Canada , [1907]  A.C.  65  (“  Contracting 
out  ” case),  at  p.  68  : — 

“ First,  . . there  can  be  a domain  in  which  provincial  and 
Dominion  legislation  may  overlap,  in  which  case  neither  legisla- 
tion will  be  ultra  vires , if  the  field  is  clear;  and,  secondly,  that  if 
the  field  is  not  clear,  and  in  such  a domain  the  two  legislations 
meet,  then  the  Dominion  legislation  must  prevail.” 

In  John  Deere  Plow  Co.  Ltd.  v.  Wharton , [1915]  A.C.  330, 
Viscount  Haldane  said  (pp.  338,  339)  : — 

“ The  language  of  these  sections  (91  and  92)  and  of  the  various 
heads  which  they  contain  obviously  cannot  be  construed  as  having 
been  intended  to  embody  the  exact  disjunctions  of  a perfect  logical 
scheme.  The  draftsmen  had  to  work  on  the  terms  of  a political 
agreement,  terms  which  were  mainly  to  be  sought  for  in  the  reso- 
lutions passed  at  Quebec  in  October,  1864.  To  these  resolutions 
and  the  sections  founded  on  them  the  remark  applies  ...  if 
there  is  at  points  obscurity  in  language,  this  may  be  taken  to  be 
due,  not  to  uncertainty  about  general  principles,  but  to  that  diffi- 
culty in  obtaining  ready  agreement  about  phrases  which  attends 
the  drafting  of  legislative  measures  by  large  assemblages.  It  may 
be  added  that  the  form  in  which  provisions  in  terms  overlapping 
each  other  have  been  placed  side  by  side  shews  that  those  who 
passed  the  Confederation  Act  intended  to  leave  the  working  out 
and  interpretation  of  these  provisions  to  practice  and  to  judicial 
decision.  ...  In  discharging  the  difficult  duty  of  arriving  at 
a reasonable  and  practical  construction  of  the  language  of  the 
sections,  so  as  to  reconcile  the  respective  powers  they  contain  and 
give  effect  to  them  all,  it  is  the  wise  course  to  decide  each  case 
which  arises  without  entering  more  largely  upon  an  interpretation 
of  the  statute  than  is  necessary  for  the  decision  of  the  particular 
question  in  hand.  The  wisdom  of  adhering  to  this  ruling  appears 
. . . to  be  of  special  importance  when  putting  a construction  on 
the  scope  of  the  words  ‘ civil  rights 9 in  particular  cases.  An 
abstract  logical  definition  of  their  scope  is  not  only,  having  regard 
to  the  context  of  secs.  91  and  92  of  the  Act,  impracticable,  but  is 
certain,  if  attempted,  to  cause  embarrassment  and  possibly  injus- 
tice in  future  cases.  It  must  be  borne  in  mind  in  construing  the 
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two  sections  that  matters  which  in  a special  aspect  and  for  a par- 
ticular purpose  may  fall  within  one  of  them  may  in  a different 
aspect  and  for  a different  purpose  fall  within  the  other.  In  such 
cases  the  nature  and  scope  of  the  legislative  attempt  of  the  Do- 
minion or  the  Province,  as  the  case  may  be,  have  to  be  examined 
with  reference  to  the  actual  facts  if  it  is  to  be  possible  to  determine 
under  which  set  of  powers  it  falls  in  substance  and  in  reality.” 

It  appears  to  me  that  “ labour  ” legislation  such  as  the  Indus- 
trial Disputes  Investigation  Act  is  one  of  national  concern.  It 
is  important  that  a close  touch  should  be  kept  on  the  movements 
and  variations  of  industrial  strife,  and  that  this  can  best  be  done, 
as  such  strife  existed  in  1907  and  until  the  present  time,  by  the 
federal  Government.  A general  strike  in  Winnipeg  in  1919  was 
only  brought  to  an  end  through  the  voluntary  efforts  of  the  non- 
industrial citizens  to  break  it  and  to  prevent  the  misery  and  under- 
feeding of  children  which  seemed  likely  to  ensue.  All  important 
labour  unions  in  Canada  were  sympathetically  affected  by  it,  from 
ocean  to  ocean,  and  if  it  had  spread,  as  at  one  time  feared,  ruinous 
conditions  would  have  ensued  to  trade  and  stable  industry.  In 
such  a case  provincial  lines  are  obliterated,  and  the  Provinces,  not 
having  the  means  of  free  and  instant  communication  with  each 
other,  or  for  concert,  could  ill  avert  Dominion-wide  trouble.  The 
simple  local  strikes  which  alone  could  have  been  in  contemplation 
of  the  Fathers  in  1864  and  1867  have  given  place  to  those  of 
Brotherhoods  composed  in  some  instances  of  hundreds  of  thousands, 
Dominion-wide  in  their  operations  and  probably  beyond  the 
resources  of  each  Province  to  deal  with.  As  was  said  by  Lord 
Watson  in  stating  the  opinion  of  the  Judicial  Committee  in 
Attorney -General  for  Ontario  v.  Attorney- General  for  the  Dominion, 
[1896]  A.C.  348,  361:— 

“ Some  matters,  in  their  origin  local  and  provincial,  might 
attain  such  dimensions  as  to  affect iRe  body  politic  of  the  Dominion, 
and  to  justify  the  Canadian  Parliament  in  passing  laws  for  their 
regulation  or  abolition  in  the  interest  of  the  Dominion.  But  great 
caution  must  be  observed  in  distinguishing  between  that  which  is 
local  and  provincial  . . . and  that  which  has  ceased  to  be  merely 
local  or  provincial,  and  has  become  a matter  of  national  concern, 
in  such  sense  as  to  bring  it  within  the  jurisdiction  of  the  Parlia- 
ment of  Canada.” 

In  Russell  v.  The  Queen  (1882),  7 App.  Cas.  829,  it  was  held 
that  the  restriction  of  intemperance  was  a matter  of  public  order 
and  safety,  although  it  infringed  on  property  and  civil  rights. 
And  this  case,  although  the  Attorneys-General  were  not  repre- 
sented, has  been  expressly  reaffirmed  in  statements  by  the  Com- 
mittee. 
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If  such  an  ill  as  occasional  over-drinking  is  subject  to  Dominion 
legislation,  it  must  follow  that  the  prevention  of  strikes  by  con- 
ciliation, which  conceivably  might  occasion  the  starving  of  the 
people,  should  also  be. 

In  the  last  case  on  the  subject,  it  was  held  that  regulation  of 
the  price  of  newsprint  paper^  upon  which  soothing  and  uninter- 
rupted information  might  be  written  to  quiet  the  nerves  of  the 
people  racked  by  the  Great  War,  but  which  was  over  when  the 
regulation  was  passed,  was  within  the  powers  of  the  Dominion, 
the  Viscount  Haldane  saying:  “No  authority  other  than  the  cen- 
tral Government  is  in  a position  to  deal  with  a problem  which  is 
essentially  one  of  statesmanship:”  Fort  Frances  Pulp  and  Paper 
Co.  y.  Manitoba  Free  Press  Co.,  [1923]  A.C.  695,  706. 

The  elements  of  “ municipal  affairs  ” and  “ matters  of  a merely 
local  and  private  nature  ” come  within  the  same  reasoning. 

I note  that  Mr.  Justice  Orde  in  this  very  case,  supra , heard  a 
motion  for  an  interim  injunction  upon  material  which  substanti- 
ally raised  the  same  issue  as  that  raised  by  the  evidence  at  the 
trial  before  me,  and  gave  a considered  judgment,  reasoned  with 
his  usual  clearness,  coming  to  a conclusion  differing  from  that  to 
be  gathered  from  what  I have  here  said. 

The  Ontario  Judicature  Act,  sec.  32,  declares  that  a Judge 
cannot  disregard  or  depart  from  a prior  known  decision  of  any 
other  Judge  of  co-ordinate  authority  on  any  point  of  law,  without 
his  concurrence;  and,  as  I have  not  that  concurrence,  although 
I have  no  reason  to  think  it  would  not  be  given,  I must  say,  with 
reluctance,  but  to  be  formally  correct,  that  I deem  his  decision 
to  be  wrong,  and  the  case  of  sufficient  importance  to  warrant  me 
in  referring  it,  with  thd  record  and  evidence  before  me,  to  the 
Appellate  Division,  together  with  the  costs  of  action;  and  such 
reference  is  therefore  made. 

The  defendants  appealed  from  the  interlocutory  order  of  Orde, 
J.,  and  also  brought  the  action  before  the  Appellate  Division  for 
hearing,  pursuant  to  the  reference  made  by  Mowat,  J. 

January  29,  30,  and  31  and  February  1.  The  appeal  and 
action  were  heard  by  Mulock,  C.J.O.,  Magee,  Hodgins,  Fergu- 
son, and  Smith,  JJ.A. 

Kilmer,  K.C.,  and  Robinson,  for  the  plaintiffs. 

Duncan,  for  the  defendants. 

Dewart,  K.C.,  for  the  Attorney- General  for  Canada. 

Bayly,  K.C.,,  for  the  Attorney-General  for  Ontario. 

The  arguments  and  authorities  cited  are  referred  to  in  the 
judgments. 
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April  24.  Ferguson,  J.A. : — Continuation  of  the  trial  on  a 
reference  to  this  Court  by  Mowat,  J.,  under  the  Judicature  Act, 
R.S.O.  1914,  ch.  56,  sec.  32,  subsecs.  3 and  4,  which  read: — 

“ (3)  If  a Judge  deems  a decision  previously  given  to  be  wrong 
and  of  sufficient  importance  to  be  considered  in  a higher  court,  he 
may  refer  the  case  before  him  to  a Divisional  Court. 

“ (4)  Where  a case  is  so  referred,  it  shall  be  set  down  for  hear- 
ing, and  notice  of  hearing  shall  be  given  in  like  manner  as  in  the 
case  of  an  appeal  to  a Divisional  Court.” 

The  plaintiffs  are  a Board  of  Commissioners  appointed  under 
secs.  16  and  17  of  1 Geo.  V.  ch.  119  (an  Act  respecting  the  City 
of  Toronto)  to  manage  the  municipal  electric  light,  etc.,  of  the 
City  of  Toronto.  They  are  a body  corporate  and  have  the  duties 
and  powers  of  commissioners  under  the  Public  Utilities  Act,  R.S.O. 
1914,  ch.  204.  The  defendants  are  a Board  of  Conciliation  and 
Investigation  appointed  under  and  pursuant  to  the  Industrial  Dis- 
putes Investigation  Act  (1907),  with  all  the  powers  conferred  by 
that  Act  upon  commissioners  appointed  thereunder,  for  the  pur- 
pose of  investigating,  reporting  upon,  and  bringing  about  a settle- 
ment between  the  plaintiffs  and  their  employees.  The  Attorney- 
General  for  Canada  and  the  Attorney- General  for  Ontario  are  not 
parties  but  appear  pursuant  to  notice  served  upon  them  under  sec. 
33  of  the  Judicature  Act,  which  provides  that  where,  in  any  action 
or  proceeding,  the  constitutional  validity  of  any  Act  of  the  Par- 
liament of  Canada  or  the  Legislature  of  Ontario  is  brought  into 
question,  the  same  shall  not  be  adjudged  invalid  until  after  notice 
has  been  served  upon  the  Attorney-General  for  Canada  and  the 
Attorney-General  for  Ontario;  also  that  the  Attorney-General  for 
Canada  and  the  Attorney-General  for  Ontario  shall  be  entitled,  as 
of  right,  to  he  heard,  either  in  person  or  by  counsel,  notwithstanding 
that  the  Crown  is  not  a party  to  the  action  or  proceeding. 

The  plaintiffs  plead  that  the  Industrial  Disputes  Investigation 
Act  is  not  within  the  powers  conferred  on  the  Parliament  of 
Canada  by  the  British  North  America  Act,  because  (1)  it  deals 
with  property  and  civil  rights  in  the  Province,  subjects  (class  13) 
exclusively  assigned  to  the  Provincial  Legislatures  by  sec.  92  of 
the  British  North  America  Act;  (2)  it  interferes  with  municipal 
institutions,  one  of  the  classes  of  subjects  (class  8)  exclusively 
assigned  to  the  Provincial  Legislatures  by  sec.  92  of  the  British 
North  America  Act;  (3)  it  is  an  interference  with  a local  work 
or  undertaking,  a subject  (class  10)  exclusively  assigned  to  Pro- 
vincial Legislatures  by  sec.  92  of  the  British  North  America  Act. 

The  plaintiffs  ask  the  following  relief:  (1)  a declaration  that 
the  defendants  are,  without  lawful  authority,  acting  as  a Board 
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of  Conciliation  and  Investigation  into  alleged  disputes  between  tbe 
plaintiffs  and  -certain  of  their  employees;  (2)  an  injunction 
restraining  the  defendants  and  each  of  them  from  proceeding  with 
the  investigation  or  in  the  alternative  a perpetual  injunction  in  the 
terms  of  an  interim  injunction  granted  herein  by  Mr.  Justice  Orde. 

Before  pleading,  the  plaintiffs  applied  for  and  obtained  from 
Mr.  Justice  Orde,  sitting  in  Weekly  Court,  an  interim  injunction 
restraining  the  defendants  until  the  trial  from  interfering  with 
the  business  of  the  plaintiffs,  from  entering  upon  the  premises  of 
the  plaintiffs,  from  examining  the  plaintiffs’  works  or  employees 
upon  the  plaintiffs’  premises,  from  exercising  any  of  the  com- 
pulsory powers  contained  in  secs.  30  to  38  of  the  Industrial  Dis- 
putes Investigation  Act,  and  from  interfering  in  any  way  with 
the  property  and  civil  rights  or  the  municipal  rights  of  the  plain- 
tiffs. 

The  interim  injunction  was  not  granted  merely  because  the 
learned  Judge  who  made  the  order  was  of  opinion  that  sufficient 
had  been  shewn  to  entitle  the  plaintiffs  to  have  the  rights  of  the 
parties  determined  by  trial,  before  the  proposed  investigation  was 
proceeded  with.  His  reasons  for  making  the  order  make  it  clear 
that,  after  a careful  review  and  consideration  of  the  authorities, 
he  was  of  opinion  that  the  Industrial  Disputes  Investigation  Act 
is  ultra  vires  of  the  Parliament  of  Canada.  The  trial  Judge,  being 
of  a different  opinion,  considered  the  interim  injunction  order 
granted  by  Mr.  Justice  Orde  and  his  reasons  therefor  a decision 
previously  given  within  the  meaning  of  sec.  32  of  the  Judicature 
Act,  entitling  and  requiring  him  to  refer  the  question  raised  to  the 
Appellate  Division  for  its  decision. 

It  is  not,  I think,  necessary  for  the  decision  of  the  case  at  bar 
to  pass  upon  the  constitutional  validity  of  any  sections  or  pro- 
visions in  this  Act  which  do  not  deal  with  the  powers  of  the  Board, 
and  consequently  it  is  not  necessary  to  consider  the  constitutional 
validity  of  secs.  56  to  61,  which  deal  with  strikes  and  lockouts 
prior  to  and  pending  a reference  to  a Board  of  Inquiry. 

I am  of  opinion  that,  while  secs.  30,  36,  and  37  of  the  Act 
confer  on  the  Board  compulsory  powers  which  trench  upon  property 
and  civil  rights,  and  authorise  the  Board  to  inquire  into  industries 
that  are  in  some  cases  local  works  carried  on  by  municipalities,  yet, 
according  to  its  “ true  nature  and  effect,”  “ its  pith  and  sub- 
stance,” the  legislation  is  not  law  in  relation  to  “ municipal  insti- 
tutions ” (8),  local  works  (10),  property  and  civil  rights  (13), 
or  matters  purely  local  (16),  as  these  words  are  used  in  heads  8,  10, 
13,  and  16  of  sec.  92  of  the  British  North  America  Act,  but  is 
legislation  to  authorise  and  provide  machinery  for  conducting  an 
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inquiry  and  investigation  into  industrial  disputes  between  certain 
classes  of  employers  and  their  employees,  which  disputes  in  some 
cases  may,  and  in  other  cases  will,  develop  into  disputes  affecting 
not  merely  the  immediate  parties  thereto,  but  the  national  welfare, 
peace,  order,  and  safety,  and  the  national  trade  and  business. 

The  purpose  of  the  inquiry  authorised  by  the  Act  is,  I think, 
three-fold:  (1)  the  regulation  of  trade  and  business  by  preventing 
the  interruption  of  trade  and  commerce  necessarily  incident  to 
delaying,  hindering,  interrupting,  or  stopping  the  operation  of 
mines  or  public  utilities;  (2)  the  promotion  and  protection  of 
national  public  peace,  order,  and  safety  by  (a)  confining  the  dis- 
pute to  a limited  district  or  bringing  about  a settlement  (b)  by 
informing  the  public  in  reference  to  the  cause  and  nature  of  the 
dispute;  (3)  by  bringing  to  bear  upon  the  parties  intelligent  public 
opinion,  and  through  that  agency  preventing  the  breaking  out  and 
spreading  of  strikes  or  lockouts  and  the  disturbances,  rioting,  and 
breaches  of  the  peace  and  criminal  law  which,  it  is  common  know- 
ledge, frequently  follow  the  stopping,  by  strike  or  lockout,  of  the 
operation  of  mines,  agencies  of  transportation  or  communication, 
and  public  service  utilities,  which  furnish  such  necessities  as  light, 
heat,  and  power. 

Counsel  for  the  defendants  and  the  Attorney-General  for  the 
Dominion  submitted  that  as,  according  to  its  “true  nature  and 
effect,”  its  “ pith  and  substance,”  and  its  title,  the  Act  here  in 
question  is  legislation  in  reference  to  industrial  disputes,  and  as 
the  Imperial  Parliament  in  the  Commonwealth  of  Australia  Con- 
stitution Act  (63.&  64  Viet.  ch.  12)  recognised  and  treated  indus- 
trial disputes  as  presenting  an  aspect  of  peace,  order,  and  good 
government  that  required  special  legislative  treatment  (see  sec.  51 
of  the  Commonwealth  of  Australia  Constitution  Act),  we  may  and 
should  hold  that  the  legislation  does  not  fall  within  any  of  the 
classes  enumerated  in  sec.  92  .of  the  British  North  America  Act. 
Basing  his  argument  on  the  foregoing  submission,  and  on  a state- 
ment of  the  Judicial  Committee  in  Russell  v.  The  Queen,  7 App. 
Cas.  at  p.  836,  and  another  statement  in  the  Alberta  Insurance 
case,  Atto7ney- General  for  Canada  v.  Attorney-General  for  Alberta, 
[1916]  1 A.C.  588,  at  p.  595,  counsel  for  the  Dominion  urges  that 
the  legislation  here  in  question  is  valid  because  it  is  a class  of  legis- 
lation not  covered  by  or  included  in  any  of  the  classes  enumerated 
in  sec.  92  of  the  British  North  America  Act. 

The  statements  of  the  Judicial  Committee  relied  upon  for  this 
proposition  read  ( Russell  v The  Queen , 7 App.  Cas.  at  p.  836)  : — 

“ The  first  question  to  be  determined  is,  whether  the  Act  now 
in  question  falls  within  any  of  the  classes  of  subjects  enumerated 
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in  sec.  92,  and  assigned  exclusively  to  the  Legislatures  of  the  Prov- 
inces. If  it  does,  then  the  further  question  would  arise,  viz.,  whether 
the  subject  of  the  Act  does  not  also  fall  within  one  of  the  enu- 
merated classes  of  subjects  in  sec.  91,  and  so  does  not  still  belong 
to  the  Dominion  Parliament.  But  if  the  Act  does  not  fall  within 
any  of  the  classes  of  subjects  in  sec.  92,  no  further  question  will 
remain,  for  it  cannot  be  contended,  and  indeed  was  not  contended 
at  their  Lordships’  bar,  that,  if  the  Act  does  not  come  within  one 
of  the  classes  of  subjects  assigned  to  the  Provincial  Legislatures, 
the  Parliament  of  Canada  had  not,  by  its  general  power  ‘ to  make 
laws  for  the  peace,  order,  and  good  government  of  Canada/  full 
legislative 'authority  to  pass  it.” 

(The  Alberta  case,  [1916]  1 A.C.  at  p.  595) 

“ It  must  be  taken  to  be  now  settled  that  the  general  authority 
to  make  laws  for  the  peace, 'order,  and  good  government  of  Canada, 
which  the  initial  part  of  sec.  91  of  the  British  North  America  Act 
confers,  does  not,  unless  the  subject-matter  of  legislation  falls 
within  some  of  the  enumerated  heads  which  follow,  enable  the 
Dominion  Parliament  to  trench  on  the  subject-matters  entrusted 
to  the  provincial  Legislatures  by  the  enumeration  in  sec.  92.  There 
is  only  one  case,  outside  the  heads  enumerated  in  sec.  91,  in  which 
the  Dominion  Parliament  can  legislate  effectively  as  regards  a 
Province,  and  that  is  where  the  subject-matter  lies  outside  all  of 
the  subject-matters  enumeratively  entrusted  to  the  Province  under 
sec.  92.  Russell  v.  The  Queen  is  an  instance  of  such  a case.” 

Counsel  for  the  plaintiffs  and  the  Attorney- General  for  Ontario 
submit  that  the  legislation  here  in  question  trenches  upon  the 
classes  of  legislation  enumerated  in  heads  8,  10,  13,  and  16  of 
sec.  92,  and  that  the  Dominion  Parliament  may  not  trench  on  any 
class  enumerated  in  sec.  92  except  to  legislate  in  respect  of  a class 
enumerated  in  sec.  91,  and  for  the  later  submission  they  rely  upon 
the  statements  quoted  by  Mr.  Justice  Orde  from  City  of  Montreal 
v.  Montreal  Street  Railway  Co.,  [1912]  A.C.  333;  the  opinion  of 
Mr.  Justice  Duff  in  the  Board  of  Commerce  case,  60  Can.  S.C.R. 
456,  at  p.  508 ; the  statements  in  Attorney- General  for  Ontario  v. 
Attorney-General  for  the  Dominion,  [1896]  A.C.  348,  at  p.  360; 
and  the  first  sentence  I have  quoted  from  the  Alberta  case  (supra). 

The  plaintiffs  and  the  Attorney-General  for  Ontario  further 
submit  that  Russell  v.  The  Queen  is  not  now  regarded  as  authority 
for  the  statement  that  Dominion  legislation  which  trenches  upon 
any  of  the  classes  enumerated  in  sec.  92  can  be  supported  on  the 
peace,  order,  and  good  government  clause  of  sec.  91  without  aid 
from  one  or  more  of  the  classes  enumerated  in  sec.  91,  and  in 
support  of  this  proposition  they  refer  to  a statement  appearing  at 
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pp.  xix.  and  xx.  of  Cameron’s  Canadian  Companies  Proceedings  in 
the  Judicial  Committee. 

Though,  in  the  view  I have  taken,  it  is  not  necessary  to  rest  my 
judgment  upon  the  meaning  and  effect  of  the  authorities  cited 
for  and  against  the  proposition  stated  by  counsel  for  the  defendants 
and  the  Attorney-General  for  the  Dominion,  I think  it  proper  to 
say  that  I am  not  convinced  that  the  point  raised  has  been  yet  de- 
cided. As  I read  Russell  v.  The  Queen , there  is  much  in  the  reasons 
for  the  result  in  that  case  to  support  the  view  that  the  right  of  the 
Dominion  to  enact  the  legislation  there  in  question  could  be  and 
was  supported  by  reference  to  and  on  the  power  of  the  .Dominion 
to  legislate  in  reference  to  public  wrongs  and  criminal  law  and 
trade  and  commerce,  rather  than  on  power  to  legislate  in  reference 
to  an  unenumerated  subject.  I am  also  of  the  opinion  that  the 
decision  on  this  point  was  not  necessary  to  the  determination  of 
the  Alberta  Insurance  case  (supra)  ; and,  as  I read  the  Montreal 
case,  it  decided  only  that  the  power  to  regulate  rates  and  traffic 
on  connecting  provincial  lines  was  not  necessarily  incident  to  the 
regulation  of  rates  and  traffic  on  Dominion  railways.  In  the 
Board  of  Commerce  case,  Mr.  Justice  Duff’s  statement  does  not 
take  the  form  of  a pronouncement  on  a point  necessary  to  the 
decision  of  the  case  he  was  considering. 

In  the  Distillers  and  Brewers  case,  Attorney-General  for  Onta/rio 
V.  Attorney-General  for  the  Dominion , [1896]  A.C.  at  p.  360,  the 
Committee  states  the  proposition  as  it  is  stated  by  Mr.  Justice 
Duff  in  the  Board  of  Commerce  case,  and  yet  in  the  ^ame  case 
accepts  and  treats  Russell  y.  The  Queen  as  rightly  decided. 

After  a careful  perusal  of  the  authorities,  I am  unable  to  recon- 
cile the  cases  or  the  two  propositions  in  the  statement  I have 
quoted  from  the  Alberta  Insurance  case,  unless  it  be  that  the  legis- 
lation in  Russell  v.  The  Queen  did  not,  in  the  opinion  of  the 
Judicial  Committee,  even  trench  upon  any  of  the  powers  conferred 
upon  the  Provinces  by  sec.  92,  or  unless  it  be  that  the  opinions 
of  the  Judicial  Committee  in  Russell  v.  The  Queen  and  in  the 
Fort  Frances  case,  ,[1923]  A.C.  695,  are  founded  upon  the  pro- 
position that  where  a condition  arises  in  which  the  peace,  order, 
and  welfare  of  the  Dominion  as  a whole  is  affected,  and  that  con- 
dition cannot  be  effectively  met,  controlled,  and  regulated  by  pro- 
vincial legislation,  the  Dominion  Parliament  has  power  to  legislate 
under  the  peace,  order,  and  good  government  clause  of  sec.  91, 
even  if  in  so  doing  it  trenches  upon  some  of  the  classes  enumerated 
in  sec.  92.  While  there  are  statements  in  the  reasons  for  judg- 
ments in  the  Russell  case  and  the  Fort  Frances  case  which  appear 
to  support  the  last  proposition,  it  is  not,  I think,  clear  that  the 
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proposition  was  necessary  to  the  decision  of  either  case  or  that  it 
is  laid  down  in  either  case. 

In  the  absence  of  clear  and  binding  authority  requiring  me  to 
do  so,  I am  not  prepared  to  hold  that  .such  a wide  and  far-reaching 
power  must,  can,  or  should  bo  implied  in  order  to  give  effect  to 
the  agreement  which  the  Imperial  Parliament  embodied  in  the 
British  North  America  Act.  I incline  to  the  view  that,  if  the 
Russell  case  is  not  supported  by  reference  to  head  27  of  sec.  91, 
criminal  law,  or  head  2,  trade  and  commerce,  then  it  must  be 
taken  to  have  been  determined  on  a finding  that  the  legislation 
did  not  in  fact  trench  upon  any  class  enumerated  in  sec.  92,  and 
that  the  Fort  Frances  case  is  based  upon  a finding  of  such  an 
abnormal  condition  that  the  necessities  of  the  situation  demanded, 
required,  and  justified  the  implying  of  an  overriding  power  to  legis- 
late so  as  to  meet,  regulate,  and  control  an  abnormal  condition 
amounting  to  a great  national  emergency,  in  which  the  safety  of  the 
nation  as  such  was  threatened. 

For  these  reasons,  I am  of  opinion  that  the  weight  of  authority 
is  in  favour  of  the  proposition  that,  except  in  conditions  involving 
the  very  safety  of  the  Dominion  as  a political  entity,  the  Parlia- 
ment of  Canada  may  not  in  its  legislation  trench  upon  any  of  the 
subjects  enumerated  in  sec.  92  unless  such  legislation,  according 
to  its  pith  and  substance,  is  legislation  in  relation  to  one  of  the 
classes  of  legislation  enumerated  in  sec.  91  of  the  British  North 
America  Act. 

Counsel  for  the  Attorney-General  for  the  Dominion  and  the 
defendants  submit  that,  if  the  legislation  cannot  be  supported  as 
not  falling  within  or  trenching  upon  any  of  the  classes  enumerated 
in  sec.  92,  it  can  and  should  be  supported  as  legislation  in  respect 
of  one  or  more  of  the  classes  enumerated  in  sec.  91  of  the  British 
North  America  Act. 

The  wording  of  sec.  91  of  the  British  North  America  Act  makes 
it  clear  that  legislation  which  comes  within  any  of  the  enumerated 
classes  of  sec.  91  is  within  the  power  of  the  Dominion  Parliament, 
and  numerous  cases,  many  of  which  are  quoted  in  the  latest  pro- 
nouncement of  the  Judicial  Committee  in  Re  Reciprocal  Insurance 
Legislation , [1924]  1 D.L.R.  789,  at  p.  795,*  establish  that  the 
class  of  legislation  is  determined  by  reference  to  “ its  true  nature 
and  character,”  “ its  pith  and  substance,”  “ its  paramount  pur- 
pose.” 

I have  already  expressed  my  opinion  as  to  “ the  true  nature 
and  character  of  the  legislation,”  “ its  pith  and  substance,”  “ its 

* This  case  is  now  reported  sub  nom.  Attorney-General  for  Ontario 
v.  Reciprocal  Insurers , [1924]  A.C.  328. 


LV.] 


ONTARIO  LAW  REPORTS. 


475 


paramount  purpose,”  and  that  brings  me  to  the  inquiry:  Does 
legislation  of  that  nature  fall  within  any  of  the  enumerated  classes 
of  sec.  91  ? In  such  an  inquiry,  two  classes  suggest  themselves. 
They  are : — 

(1)  The  regulation  of  trade  and  commerce  (sec.  91,  class  2). 

(2)  The  criminal  law  except  the  constitution  of  Courts  of 
criminal  jurisdiction  (sec.  91,  class  27). 

The  meaning  of  “ trade  and  commerce  ” as  used  in  the  section 
has  been  considered  in  a number  of  cases.  These  cases  are  collected 
and  discussed  in  Cameron’s  Canadian  Constitution  (1915),  pp.  75 
to  78 ; and,  while  the  scope  of  this  power  of  the  Dominion  to  regu- 
late trade  and  commerce  is  not  defined  or  determined  by  any  of  the 
cases  considered,  it  was  said  in  Citizens’  Insurance  Co.  v.  Pan  sons, 
7 App.  Cas.  96,  113,  that  the  words  “include  political  arrangements 
in  regard  to  trade  requiring  the  sanction  of  Parliament,  regulation 
of  trade  in  matters  of  inter-provincial  concern,  and  it  may  be  that 
they  would  include  general  regulation  of  trade  affecting  the  whole 
Dominion.” 

The  scope  of  class  27  was  considered  in  Attorney-General  for 
Ontario  v.  Hamilton  Street  Railway  Co.,  [1903]  A.C.  524,  and 
in  that  case  the  Judicial  Committee  said  that  the  words  “ criminal 
law  ” meant  “ criminal  law  in  its  widest  sense.” 

While  it  may  be  argued  that  regulations  in  reference  to  trade 
and  commerce  mean  regulations  defining  how  or  in  what  man  ner 
articles  or  commodities  shall  be  dealt  or  traded  in,  rather  than 
regulations  in  reference  to  the  production  thereof,  and  that  the 
object  of  the  investigation  is  to  prevent  the  interruption  of  produc- 
tion rather  than  interruption  of  trading  in  commodities  produced, 
I am  of  opinion  that  the  “employers”  named  in  subsec.  (c)  of 
sec.  2 of  the  Industrial  Disputes  Investigation  Act  are  dealers  and 
vendors  in  articles  of  trade  and  commerce,  as  well  as  producers 
thereof,  and  that  the  legislation  here  in  question  may  be  read  as 
being  legislation  to  prevent  the  shutting  down  and  the  stopping  of 
plants  and  industries  which  vend  and  deal  in  articles  of  trade  and 
commerce,  which,  by  reason  of  their  very  nature,  are  of  national 
importance.  It  cannot  be  disputed  that  to  deprive  the  City  of 
Toronto  of  electric  power,  on  which  it  depends  for  light,  heat,  and 
power,  is  to  disturb  and  hinder  the  national  trade  and  commerce 
and  to  endanger  public  peace,  order,  and  safety. 

As  to  criminal  law,  it  may  be  argued  that  criminal  law  means 
only  law  defining  crimes  and  fixing  punishments  therefor.  It  is  to 
be  noted  that  sec.  91  of  the  British  North  America  Act  does  not 
confine  the  power  of  the  Dominion  to  making  criminal  law,  but 
that  the  power  extends  to  making  law  in  relation  to  the  criminal 
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law.  My  view  is  that  the  power  to  make  law  in  relation  to  the 
criminal  law,  in  its  widest  sense,  includes  power  to  make  laws  a 
paramount,  purpose  of  which  is  the  prevention  of  public  wrongs 
and  crime,  and  the  maintenance  of  public  safety,  peace,  and  order, 
and  that  the  power  of  defining  what  shall  constitute  a crime,  and 
providing  for  punishment,  is  only  a part  of  the  power  conferred 
on  the  Dominion  Parliament  by  class  27,  sec.  91,  of  the  British 
North  America  Act. 

Industrial  disputes  are  not  now  regarded  as  matters  concerning 
only  a disputing  employer  and  his  employees.  It  is  common 
knowledge  that  such  disputes  are  matters  of  public  interest  and 
concern,  and  frequently  of  national  and  international  importance. 
This  is  so,  not  because  the  disputes  may  result  in  many  plants 
being  shut  down,  or  in  tens,  hundreds,  and  even  thousands  of  em- 
ployees, drawing  strike-pay  instead  of  wages,  but  because  experi- 
ence has  taught  that  such  disputes  not  infrequently  develop  into 
quarrels  wherein  or  by  reason  whereof  public  wrongs  are  done 
and  crimes  are  committed,  and  the  safety  of  the  public  and  the 
public  peace  are  endangered  and  broken,  and  the  national  trade 
and  commerce  is  disturbed  and  hindered  by  strikes  and  lockouts 
extending  not  only  throughout  the  Dominion  but  frequently  to 
the  United  States,  where  most  of  our  trade  unions  have  their  head- 
quarters. Being  of  opinion  that  the  Act  is  not  one  to  control  or 
regulate  contractual  or  civil  rights  but  one  to  authorise  an  inquiry 
into  conditions  or  disputes,  and  that  the  prevention  of  crimes,  the 
protection  of  public  safety,  peace  and  order,  and  the  protection  of 
trade  and  commerce,  are  of  the  “ pith  and  substance  and  para- 
mount purposes ” of  the  Industrial  Disputes  Investigation  Act  and 
of  the  inquiry  authorised  and  directed  thereby,  I think  the  legisla- 
tion may  and  should  be  supported  on  the  powers  conferred  upon  the 
Dominion  Parliament  by  sec.  91  of  the  British  North  America 
Act  to  make  laws  " in  relation  to  ” “ the  regulation  of  trade  and 
commerce,”  and  tohiake  laws  “ in  relation  to  ” “ the  criminal  law  ” 
“ in  its  widest  sense,”  even  though  it  does  not  enact  a criminal  law 
or  a law  defining  how  or  in  what  manner  trade  and  commerce  shall 
be  carried  on. 

See  Russell  v.  The  Queen,  7 App.  Cas.  829,  in  which  the 
Judicial  Committee,  referring  to  the  Canada  Temperance  Act, 
said  (pp.  839,  840)  : — 

“ Laws  of  this  nature  designed  for  the  promotion  of  public 
order,  safety,  or  morals,  and  which  subject  those  who  contravene 
them  to  criminal  procedure  and  punishment,  belong  to  the  subject 
of  public  wrongs  rather  than  to  that  of  civil  rights.  They  are  of 
a nature  which  fall  within  the  general  authority  of  Parliament  to 
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make  laws  for  the  order  and  good  government  of  Canada,  and  have 
direct  relation  to  criminal  law,  which  is  one  of  the  enumerated 
classes  of  subjects  assigned  exclusively  to  the  Parliament  of  Can- 
ada . . . Few,  if  any,  laws  could  be  made  by  Parliament  for 

the  peace,  order,  and  good  government  of  Canada  which  did  not  in 
some  incidental  way  affect  property  and  civil  rights;  and  it  could 
not  have  been  intended,  when  assuring  to  the  Provinces  exclusive 
legislative  authority  on  the  subject  of  property  and  civil  rights, 
to  exclude  the  Parliament  from  the  exercise  of  its  general  powers 
whenever  any  such  incidental  interference  would  result  from  it. 
The  true  nature  and  character  of  the  legislation  in  the  particular 
instance  under  discussion  must  always  be  determined,  in  order  to 
ascertain  the  class  of  subject  to  which  it  really  belongs.” 

I would  dismiss  the  action  with  costs,  including  costs  of  injunc- 
tion proceedings,  but  would  stay  the  issue  of  the  judgment  and  the 
order  dissolving  the  injunction  restraining  the  defendants  from 
proceeding  with  the  inquiry  for  such  time  as  is  reasonably  neces- 
sary to  allow  an  appeal  to  be  taken. 

Mulqck,  C.J.O. : — I agree  with  my  brother  Ferguson  that  the 
impugned  portion  of  the  legislation  in  question  is  legislation 
within  the  competency  of  the  Dominion  Parliament  under  its 
powers  to  make  laws  for  the  peace,  order,  and  good  government 
of  Canada,  and  in  relation  to  the  regulation  of  trade  and  com- 
merce, and,  therefore,  think  the  action  should  be  dismissed  with 
costs. 

M,agee  and  Smith,  JJ.A.,  also  agreed  with  Ferguson-,  J.A. 

Hodgins,  J.A. : — This  matter  comes  before  us  in  the  form, 
first,  of  an  appeal  by  the  defendants,  members  of  a Conciliation 
Board  appointed  under  the  Industrial  Disputes  Investigation  Act, 
1907,  and  amendments,  from  an  order  of  Mr.  Justice  Orde,  and, 
second,  of  a motion  for  judgment  in  the  action,  which  was  referred 
to  this  Court  by  the  trial  Judge,  Mr.  Justice  Mowat,  pursuant  to 
sec.  32  of  the  Judicature  Act. 

It  is  to  be  doubted  whether  the  last  mentioned  section  is  applic- 
able, as  the  order  of  Mr.  Justice  Orde  merely  continued  an  injunc- 
tion in  this  action  until  the  trial.  It  is  true  that  he  expressed 
an  opinion  upon  the  Industrial  Disputes  Investigation  Act,  from 
which  the  trial  Judge  differed,  but  this  view  was  given  on  an 
interlocutory  application  and  upon  certain  facts  disclosed  in  affi- 
davits. This  was,  in  my  judgment,  not  binding  upon  the  trial 
Judge  at  the  trial  of  the  action,  where  certain  other  facts,  pro 
and  con,  were  adduced  in  evidence,  and  therefore  was  not  such 
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a decision  as  would  bring  the  case  within  that  section.  But,  as 
the  appeal  from  the  order,  and  the  argument  on  the  merits  of  the 
action,  involve  the  same  question  as  to  the  constitutionality  of 
the  Act  referred  to  and  its  amendments,  it  is  not  necessary  to  say 
more  on  this  point. 

It  was  suggested  during  the  argument  that,  as  the  Act  was 
passed  in  1907,  it  must  be  viewed  and  judged  in  relation  to  the 
industrial  and  social  conditions  which  existed  at  that  date,  irre- 
spective of  what  has  happened  since.  Whether  or  not  the  existence 
of  these  conditions,  either  the  earlier  or  the  later,  prove  to  be  of 
importance  upon  the  question  of  constitutionality,  it  is  the  fact 
that  the  Act  was  amended  in  1910,  1918,  and  1920.  If,  therefore, 
the  question  of  vntra  vires  or  ultra  vires  depends  in  any  way  upon 
what  was  happening  or  had  happened  in  the  Dominion,  it  would 
seem  reasonable  that  the  action  of  Parliament  in  those  years 
should  be  regarded  as  an  affirmance  by  it  of  the  Act  of  1907  as 
applicable  to  national  conditions  existing  when  the  amendments 
were  made.  This  consideration  cannot  be  left  out  of  sight  if,  as 
I have  said,  such  earlier  or  later  events  are  of  importance  in  con- 
sidering the  legal  validity  of  the  Act. 

It  was  urged  on  behalf  of  the  defendants,  and  by  counsel  for 
the  Attorney- General  for  Canada,  that  Parliament  could  enact 
statutes  under  the  general  power  given  to  it  to  be  exercised  for 
the  “ peace,  order,  and  good  government  ” of  Canada,  provided 
these  statutes  were  not  enacted  directly  “ in  relation  to  ” civil 
rights,  but  in  relation  to  what  was  called  “ industrial  strife/’  a 
subject  not  mentioned  in  1867  and  so  not  attributed  by  the  British 
North  America  Act  either  to  the  Provinces  or  to  the  Dominion. 
But  industrial  strife,  as , explained  on  the  argument,  is  nothing 
more  than  the  result  of  the  misuse  or  undesirable  use  of  the  civil 
right  to  cease  work  or  to  cease  the  operations  of  various  businesses, 
singly  or  in  concert,  with  the  consequences  resulting  therefrom, 
which  are  generally  known  as  strikes  or  lockouts.  This  argument 
is  therefore  practically  an  endeavour  to  define  jurisdiction  by  at- 
tempting to  invent  a new  field  which,  when  examined,  is  found  to 
be  only  a department  of,  or  development  in,  one  of  those  mentioned 
as  exclusively  possessed  by  the  Provincial  Legislature.  But  the 
argument  took  a wider  and  more  plausible  range.  It  was  said 
that  the  Act,  when  examined  in  the  light  of  the  evidence  adduced, 
dealt  with  a subject  which  transcended  or  might  easily  transcend 
provincial  limits  and  was  in  fact  one  of  Dominion-wide  aspect. 
The  evidence  discloses,  what  is  well  known,  that  strikes  and  lock- 
outs, while  arising  in  defined  localities,  are,  owing  to  the  highly 
organised  methods  of  modern  labour,  likely  to  extend  to,  and  have 
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indeed  in  some  instances  spread  among,  allied  and  sympathetic 
trades  and  businesses.  This,  it  is  said,  enlarges  the  field  to  be 
covered  by  legislation  so  as  to  make  it  imperative  to  the  peace, 
order,  and  good  government  of  the  Dominion,  that  Parliament 
should  take  command  of  the  situation  and  provide  against  a 
probable  spread  of  industrial  strife  and  consequent  dislocation  of 
business  which  might  extend  throughout  the  whole  country.  No 
one  can  deny  that  these  consequences  may;  follow  from  certain 
labour  disputes,  nor,  if  they  do  occur,  are  the  disastrous  results 
forecast  to  be  minimised.  Indeed,  it  is  conceivable  that  there  may 
arise  widespread  conditions  in  connection  with  this  subject  which 
might  give  great  force  to  the  contention  that  the  peace,  order,  and 
good  government  of  the  Dominion  demanded  that  Parliament 
should  use  the  general  powers  given  to  it  by  the  British  North 
America  Act.  It  was  also  urged  that  these  might  rise  to  such  a 
height  as  to  be  comparable  to  other  contingencies,  such  as  war, 
famine,  or  rebellion,  which,  as  indicated  in  the  Board  of  Commerce 
case,  [1922]  1 A.C.  191,  and  in  the  Fort  Frances  case,  [1923]  A.C. 
695,  might  justify  such  action. 

It  is  necessary,  therefore,  to  consider  whether  this  statute  can 
be  supported  under  (1)  emergency,  or  (2)  as  dealing  with  a matter 
of  general  Canadian  interest  and  importance,  and  (3)  whether 
under  any  enumerated  head  of  jurisdiction  it  has  been  validly 
enacted.  It  must  be  premised  that,  as  railways,  steamships,  tele- 
graph and  telephone  lines  are  included  in  the  definition  of  “ em- 
ployer,” what  follows  is  limited  to  the  effect  of  the  Act  in  relation 
to  the  respondents,  a Commission  operating  locally  and  formed  by 
provincial  authority. 

To  deal  first  with  the  emergency  argument.  Evidence  in  this 
case  does  not  disclose  that  such  an  emergency  had  arisen  in  1907 
or  in  the  later  years  mentioned  (though  a sympathetic  strike  in 
another  Province  is  shewn),  nor  that  it  is  to  be  definitely  appre- 
hended at  present  or  at  any  particular  time ; nor  is  the  legislation 
framed  so  as  to  come  into  operation  only  when  these  abnormal 
conditions  have  arisen  or  these  consequences  are  imminent.  This 
form  of  legislation  is  said  to  be  convenient  and  not  unusual  and 
to  be  open  to  the  appropriate  legislature — see  Russell  v.  The  Queen, 
7 App.  Cas.  829,  835.  Reasonable  fear  that  these  extraordinary 
circumstances  might  arise  in  this  country  would  seem  to  indicate 
that  much  more  drastic  and  effective  legislation  than  the  present 
would  be  necessary  to  cope  with  them.  The  present  statute  is  not, 
when  examined,  based  upon  any  other  condition  than  the  normal 
working  of  industrial  relations,  which  often  require  time  and 
patience  and  some  restraint,  to  afford  protection  against  disloca- 
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tion  or  disturbance  in  the  usual  conduct  of  business  as  between 
employer  and  employees.  It  is  essentially  a sedative  measure,  and 
is  not  in  any  way  designed  to  meet  serious  emergencies.  It  must 
be  judged  upon  what  it  deals  with  in  fact,  and  upon  what  is  its 
effect  in  so  dealing.  What  is  referred  to  as  the  true  nature  and 
character  of  the  legislation  has  hitherto  been  sought  in  the  enact- 
ment itself  and  not  in  the  desirability  of  the  end  which  it  is 
intended  to  accomplish,  considered  apart  from  its  actual  operation 
and  legal  effect.  It  is  what  it  really  does,  and  the  means  used,  that 
determine  whether  the  purpose  has  been  achieved  in  a constitu- 
tional manner.  If  it  passes  over  the  line  and  invades  provincial 
jurisdiction,  then  to  that  extent  it  must  be  invalid  unless  it  comes 
within  one  or  more  of  the  enumerated  matters  attributed  to  the 
Parliament  of  Canada,  or  there  is  shewn  to  have  transpired  such 
a Dominion-wide  condition  of  affairs  as  would  necessarily  compel 
the  conclusion  that  the  peace,  order,  and  good  government  of  the 
whole  country  requires  its  enactment  in  the  interest  of  the  whole 
Dominion.  Such  a condition  was  exemplified  in  the  Board  of 
Commerce  case,  [1922]  1 A.C.  191,  and  the  Fort  Frances  case, 
{1923]  A.C.  695,  and  is  discussed,  in  relation  to  a threatened 
railway  strike  in  the  United  States  of  America,  in  Wilson  v.  New 
(1917),  243  U.S.  332,  and  as  to  the  housing  difficulty  in  Bloch 
v.  Hirsh  (1921),  256  U.S.  135. 

In  both  the  Canadian  cases  “ special  circumstances  such  as 
those  of  a great  war,”  “ highly  exceptional  circumstances,”  “ sud- 
den danger  to  social  order,”  “ exceptional  cases”  (such  as  war), 
“ special  circumstances  of  national  emergency  which  concern  noth- 
ing short  of  the  peace,  order,  and  good  government  of  Canada  as 
a whole,”  are  the  phrases  used  to  illustrate  the  meaning  of  an 
emergency  such  as  justifies  calling  into  operation  the  ultimate 
power  residing  in  the  peace,  order,  and  good  government  clause. 
The  special  and  exceptional  conditions  of  national  emergency  do 
not  seem  to  exist  in  fact,  and  the  apprehension  that  they  may  and 
will  arise  in  the  future  will  be  better  considered  under  the  second 
head. 

This  second  head  needs  a more  detailed  consideration  of  the 
Act  itself.  Its  intent  is  described  in  the  words  of  the  Deputy 
Minister  of  Labour  in  1902,  as  “ carrying  as  far  as  possible  the 
principle  of  voluntary  conciliation,  but  substituting  for  a compul- 
sory arbitration,  with  its  coercive  penalties,  the  principle  of  com- 
pulsory investigation,  and  its  recognition  of  the  influence  of  an 
informed  public  opinion  upon  matters  of  vital  concern  to  the 
public  itself.” 

Its  legal  effect  may  be  said  to  be  the  creation  of  a tribunal 
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with  such  coercive  powers  as  will  enable  it  to  investigate  a local 
industrial  dispute  and  to  make  a report  upon  the  facts  found  by 
such  investigation,  but  without  authority  to  enforce  or  apply  to 
the  parties  the  recommendations  or  findings  of  that  report. 

It  seems  to  fall  naturally  into  four  main  divisions.  It  defines 
industrial  disputes  and  the  parties  thereto;  it  enables  either  party 
to  the  dispute  to  create  a Board  of  Conciliation,  either  by  the  co- 
operation of  the  other  party  or  through  the  intervention  of  the 
Minister  of  Labour,  or  by  the  Minister,  without  any  application, 
under  certain  circumstances;  it  compels  the  maintenance  of  the 
status  quo  as  between  employers  and  employees  pending  the  action 
of  the  Board;  and  finally  it  vests  in  the  Board  certain  coercive 
powers  over  the  parties  to  the  dispute,  and  others  as  well,  and  their 
affairs,  and  imposes  penalties  for  disobedience  to  the  Board’s  exer- 
cise of  these  powers  or  for  disregard  of  the  provisions  of  the  stat- 
ute. When  the  Board  has  accomplished  its  work  and  made  its 
report  to  the  Minister,  the  legislation  carries  the  matter  no  further, 
and  publicity  is  the  only  restraining  force  set  in  motion  by  the 
carrying  out  of  the  Act.  The  statute  is  limited  in  its  operation  to 
certain  industries,  namely,  mines  and  those  connected  with  public 
utilities,  most  of  which  are  usually  local  and  provincial. 

“ Dispute  ” and  “ industrial  dispute  ” are  defined  as : “ any 
dispute  or  difference  between  an  employer  and  one  or  more  of  his 
employees,  as  to  matters  or  things  affecting  or  relating  to  work 
done  or  to  be  done  by  him  or  them,  or  as  to  the  privileges,  rights 
and  duties  'of  employers  or  employees  (not  involving  any  such 
violation  thereof  as  constitutes  an  indictable  offence).” 

This  is  amplified  by  some  further  definitions  so  as  to  include, 
among  other  things,  disputes  as  to  wages,  hours  of  employment, 
age,  sex,  qualification  or  status  of  employment,  and  the  mode, 
terms  and  conditions  of  employment,  the  dismissal  of  or  refusal 
to  employ  any  person  or  class  of  persons,  as  to  materials  alleged 
to  be  bad  or  unsuitable,  and  the  interpretation  of  an  agreement  or 
a clause  thereof. 

Strikes  and  lockouts  are  defined  as  concerted  cessation  of  work 
by  employees  or  concerted  refusal  by  employers  to  continue  to 
employ  any  number  of  employees,  provided,  in  each  case,  that  this 
is  done  as  a means  of  compulsion  to  accept  terms  of  employment. 

It  is  provided  that  no  dispute  shall  be  referred  to  a Board 
where  the  employees  affected  are  fewer  in  number  than  ten  (sec. 
21),  and  by  sec.  6 the  Minister  is  obliged  to  establish  the  Board 
if  satisfied  that  the  provisions  of  the  Act  apply.  How  he  is  to 
satisfy  himself  that  there  are  at  least  ten  persons  affected  is  not 
stated. 
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Section  30  is  as  follows : — 

“ For  the  purpose  of  its  inquiry  the  Board  shall  have  all  the 
powers  of  summoning  before  it,  and  enforcing  the  attendance  of 
witnesses,  of  administering  oaths,  and  of  requiring  witnesses  to 
give  evidence  on  oath  or  on  solemn  affirmation  (if  they  are  per- 
sons entitled  to  affirm  in  civil  matters)  and  to  produce  such  books, 
papers  or  other  documents  or  things  as  the  Board  deems  requisite 
to  the  full  investigation  of  the  matters  into  which  it  is  inquiring, 
as  is  vested  in  any  court  of  record  in  civil  cases. 

“ 2.  Any  member  of  the  Board  may  administer  an  oath,  and 
the  Board  may  accept,  admit  and  call  for  such  evidence  as  in 
equity  and  good  conscience  it  thinks  fit,  whether  strictly  legal  evi- 
dence or  not.” 

By  secs.  36,  37,  and  38,  failure  to  attend  and  produce  books, 
documents,  etc.,  refusal  to  give  evidence,  contempt  of  or  in  the 
face  of  the  Board,  and  the  hindering  or  obstruction  of  the  Board 
or  any  person  authorised  by  it  in  entering  premises  where  work 
is  carried  on  and  in  interrogating  persons  therein,  are  made  of- 
fences punishable  by  the  imposition  of  a money  penalty  to  be 
enforced  by  proceedings  under  Part  XV.  of  the  Criminal  Code. 

By  sec.  56,  strikes  or  lockouts  are  made  unlawful  prior  to  or 
during  a reference  to  the  Board. 

Section  57  is  in  part  as  follows: — 

“ until  the  dispute  has  been  finally  dealt  with  by  a Board,  and 
a copy  of  its  report  has  been  delivered  through  the  Registrar  to 
both  the  parties  affected,  neither  of  those  parties  shall  alter  the 
conditions  of  employment  with  respect  to  wages  or  hours,  or  on 
account  of  the  dispute  do  or  be  concerned  in  doing,  directly  or 
indirectly,  anything  in  the  nature  of  a lockout  or  strike,  or  a sus- 
pension or  discontinuance  of  employment  or  work,  but  the  rela- 
tionship of  employer  and  employee  shall  continue  uninterrupted 
by  the  dispute,  or  anything  arising  out  of  the  dispute.” 

Any  violation  of  these  provisions  subjects  the  party  offending 
to  a fine  to  be  recovered  by  proceedings  under  Part  XV.  of  the 
Criminal  Code. 

The  salient  features  objected  to  are,  therefore : — 

(1)  Compelling  the  parties,  pending  the  making  of  the  report, 
to  abstain  from  anything  altering  their  conditions  of  employment 
with  respect  to  wages  or  hours,  or  from  doing  or  being  concerned 
in  doing  anything  directly  or  indirectly  in  the  nature  of  a lockout 
or  strike  or  a suspension  or  discontinuance  of  employment  or  work, 
or,  in  other  words,  compulsion  to  maintain  and  not  to  terminate 
the  relationship  of  employer  and  employee  and  to  continue  such 
relationship  without  any  alteration  of  wages  or  hours. 
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(2)  Compelling  the  parties,  to  give  evidence  on  oath  and  to 
produce  their  books,  papers  and  documents,  in  the  same  way  and 
to  the  same  extent  as  may  be  insisted  on  by  any  court  of  record 
in  civil  cases,  while  the  evidence  which  any  witness  may  be  so  com- 
pelled to  give  is  not  limited  to  such  evidence  as  is  legal  evidence 
by  the  law  of  the  Province. 

(3)  Empowering  the  Board  and  any  persons  authorised  by 
them  to  enter  the  employers’  premises  and  to  inspect  and  view  the 
work,  material,  or  machinery,  etc.,  therein,  and  to  interrogate  any 
person  therein,  and  to  interpret  agreements. 

(4)  These  powers  are  not  limited  in  their  effect  to  the  imme- 
diate parties  to  the  dispute  which  is  to  be  investigated.  They  deal 
with  parties  “ affected  99  by  the  dispute,  though  not  then  actively 
concerned  in  it,  and  by  secs.  30,  32,  34,  35,  36,  37,  38,  and  60, 
individuals,  who  need  not  be  employers  or  employees,  or  affected 
by  the  dispute,  are  liable  to  be  summoned,  examined  by  the  Board, 
and  punished  under  the  Criminal  Code  for  so-called  offences 
against  its  authority. 

(5)  The  Act,  by  sec.  6,  prohibits  recourse  to  any  court  in  the 
Province,  inter  alia , to  restrain  the  proceedings  of  the  Board. 

(6)  All  the  powers  of  the  Board  and  disobedience  to  the  co- 
ercive provisions  of  the  Act  are  reinforced  by  the  imposition  of 
penalties  which  are  recoverable  under  the  Criminal  Code. 

Broadly  speaking,  the  fundamental  and  I think  obvious  objec- 
tion to  the  sections  of  the  Act  which  I have  mentioned  is  that 
they  attempt  to  compel  employers  and  employees  in  each  Province 
to  exercise,  or  abstain  from  exercising,  their  civil  rights  in  the 
way  Parliament  desires  and  to  suffer  interference  with  their  prop- 
erty and  its  enjoyment  as  therein  provided,  and  to  submit  to 
inquiry,  inspection,  and  compulsion  in  connection  therewith,  while 
denied  access  to  the  Courts,  although  power  is  taken  to  interpret 
their  agreements  and  contracts,  a power  somewhat  oppressive  if 
exercised  upon  evidence  which  is  not  legal  evidence  in  the 
Province.  And  those  not  concerned  in  the  dispute  are  made 
liable  to  be  summoned,  put  on  oath,  interrogated,  and  punished 
if  necessary.  The  question  is,  whether  regulation  and  altera- 
tion of  civil  rights,  or  invasion  of  property  rights,  in  this  way, 
in  order  to  bring  about  a uniform  and  desirable  way  of  deal- 
ing with  industrial  disputes,  while  admirable  in  purpose,  can 
be  effective  notwithstanding  that  the  exercise  in  the  Province  of 
these  rights  is  committed  to  its  care  and  forms  part  of  its  enumer- 
ated jurisdictions,  and  whether  that  control  and  interference  is 
not  in  this  case  extended  to  those  exercising  what  are  really 
municipal  functions. 
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The  Act,  not  being  predicated  upon  unusual  industrial  condi- 
tions or  a national  emergency,  is  sought  to  be  justified  as  involving 
matters  of  “ general  Canadian  interest  and  importance,”  an  ex- 
pression borrowed  from  Lord  Watson.  It  is  to  be  observed  that 
its  whole  purpose  is  served  if  the  dispute  is  suspended  and  hung 
up  for  a short  time,  till  the  Board  can  ascertain  the  facts  and 
make  its  report,  after  which  the  Act  fails  to  provide  for  any  sort 
of  action  in  case  the  suggested  consequences  ensue.  Is  it  possible, 
in  the  face  of  the  views  expressed  by  the  Judicial  Committee,  to 
hold  that  this  particular  statute,  which  so  plainly  invades  the 
specified  domain  of  Provincial  legislation,  yet  deals  with  some- 
thing so  widespread  and  far-reaching  as  to  be  a subject  constitu- 
tionally proper  for  Dominion  legislation,  as  coming  within  the 
expression  “ a still  wider  and  legitimate  purpose,”  and  which  may 
therefore  be  properly  based  on  the  provision  regarding  peace,  order, 
and  good  government? 

Looking  at  the  Act  as  a whole,  it  is  clear  that,  in  the  absence 
of  its  compulsory  provisions,  both  these  coercive  in  their  character 
and  those  imposing  penalties,  the  working  of  the  Act  would  be 
completely  ineffectual. 

A consideration  of  the  cases  decided  from  1896  down  to  the 
present  time  leads  me  to  think  that,  if  governed  literally  by  what 
is  said  in  them,  the  question  is  not  open.  But  in  reality  what  is 
raised  here  has  not,  to  my  mind,  been  definitely  considered  in  its 
present  aspect  and  may  require  further  examination. 

That  question  is  whether,  when  a subject  is  considered  and  it 
is  found  that  its  nature  and  characteristics  make  it  desirable,  as 
well  as  suitable,  in  the  interest  of  the  whole  community,  that  it 
should  be  dealt  with  by  some  national  measure,  legislation  to  that 
end  can  be  supported  under  the  power  to  legislate  for  the' peace, 
order,  and  good  government  of  the  Dominion.  Apart  from  the 
desirability,  indicated  by  its  character,  of  treating  it  as  involving 
some  national  interest,  can  it  be,  having  regard  to  its  immediate 
manifestations  or  the  method  in  which  it  is  proposed  to  deal  with 
it,  regarded  as  other  than  of  a local  and  private  nature? 

It  cannot  be  denied,  I think,  that  labour  troubles  spring  up 
locally,  affect  at  first  local  concerns,  and  can  best  be  dealt  with 
in  a spirit  of  conciliation,  which  in  itself  involves  local  action. 
But  they  are  likely,  if  not  so  dealt  with,  to  spread,  and  so  spreading 
might  reasonably  be  said  to  affect  the  whole  industrial  fabric  of 
the  nation.  They  do  not  always  do  so,  but  the  possibility  can  be 
clearly  appreciated.  Is  it,  therefore,  while  “ a subject  of  Canadian 
interest  and  importance,”  one  that  is  barred  from  action  by  the 
Parliament  of  Canada  because  it  requires  in  its  treatment  the  inva- 
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sion  of  some  provincial  jurisdiction?  One  cannot  but  observe  that 
there  are  many  other  and  diverse  subjects  that  might  conceivably 
thus  rise  to  national  importance  under  certain  social  or  political 
conditions,  as,  for  example,  religion,  the  spread  of  disease,  con- 
servation of  natural  resources,  secret  societies,  and  perhaps  others. 

It  is  perhaps  worthy  of  mention,  as  indicating  that  this  sub- 
ject has  been  regarded  as  one  of  a “ local  and  private  nature  ” 
in  the  Province,  that  Ontario  and  several  of  the  other  Provinces 
have,  in  their  statute-books,  legislation  much  resembling  this  in 
principle  and  outline. 

The  case  in  hand  raises  the  question  I have  mentioned  very 
clearly,  because,  granting  its  national  importance,  the  whole  suc- 
cess of  the  operation  of  the  legislation  depends  upon  its  being  able 
to  seize  upon  local  disputes,  local  contracts  and  property,  and  upon 
local  conditions,  and  to  manage  the  exercise  of  civil  rights  in  re- 
gard thereto,  and  subordinate  them  to  the  interests  of  the  nation. 
Has  the  success  of  the  experiment  in  such  circumstances  any  bear- 
ing on  the  subject  as  indicating  that  it  is  of  national  importance? 

In  considering  the  cases  beginning  in  1896,  the  following  seem 
to  throw  some  light  upon  this  aspect  of  the  subject. 

In  Russell  v.  The  Queen , 7 App.  Cas.  829,  intemperance  and 
the  liquor  traffic  are  likened  to  dealings  in  poisonous  drugs,  ex- 
plosive substances,  diseased  meat,  and  classed  with  such  acts  as 
arson,  or  cruelty  to  animals,  and  the  subject-matter  of  the  Act 
there  considered  being  in  that  view,  as  it  was  said,  outside  provin- 
cial authority,  the  Act  was  held  not  to  be  one  in  relation  to  prop- 
erty or  civil  rights,  but  one  dealing  with  public  wrongs,  and  so 
drawn  into  direct  relation  with  criminal  law. 

This  decision  was,  in  Attorney-General  for  Canada  v.  Attorney- 
General  for  Alberta,  [1916]  1 A.C.  at  pp.  595,  596,  597,  thus 
referred  to : — 

There  the  Court  considered  that  the  particular  subject-mat- 
ter in  question  lay  outside  the  provincial  powers.  What  has  been 
said  in  subsequent  cases  before  this  Board  makes  it  clear  that  it 
was  on  this  ground  alone,  and  not  on  the  ground  that  the  Canada 
Temperance  Act  was  considered  to  be  authorised  as  legislation  for 
the  regulation  of  trade  and  commerce,  that  the  Judicial  Committee 
thought  that  it  should  be  held  that  there  was  constitutional  au- 
thority for  Dominion  legislation  which  imposed  conditions  of  a 
prohibitory  character  on  the  liquor  traffic  throughout  the  Domin- 
ion. Ho  doubt  the  Canada  Temperance  Act  contemplated  in 
certain  events  the  use  of  different  licensing  boards  and  regulations 
in  different  districts  and  to  this  extent  legislated  in  relation  to 
local  institutions.  But  the  Judicial  Committee  appear  to  have 
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thought  that  this  purpose  was  subordinate  to  a still  wider'  and 
legitimate  purpose  of  establishing  a uniform  system  of  legislation 
for  prohibiting  the  liquor  traffic  throughout  Canada  excepting 
under  restrictive  conditions.  The  case  must  therefore  be  regarded 
as  illustrating  the  principle  which  is  now  well  established,  but 
none  the  less  ought  to  be  applied  only  with  great  caution,  that 
subjects  which  in  one  aspect  and  for  one  purpose  fall  within  the 
jurisdiction  of  the  provincial  Legislatures  may  in  another  aspect 
and  for  another  purpose  fall  within  Dominion  legislative  jurisdic- 
tion. There  was  a good  deal  in  the  Ontario  Liquor  License  Act, 
and  the  powers  of  regulation  which  it  entrusted  to  local  authorities 
in  the  Province,  which  seems  to  cover  part  of  the  field  of  legislation 
recognised  as  belonging  to  the  Dominion  in  Russell  v.  The  Queen. 
But  in  Hodge  v.  The  Queen  (1883),  9 App.  Cas.  117,  the  Judicial 
Committee  had  no  difficulty  in  coming  to  the  conclusion  that  the 
local  licensing  system  which  the  Ontario  statute  sought  to  set  up 
was  within  provincial  powers.  It  was  only  the  converse  of  this 
proposition  to  hold,  as  was  done  subsequently  by  this  Board, 
though  without  giving  reasons,  that  the  Dominion  licensing  stat- 
ute, known  as  the  McCarthy  Act,  which  sought  to  establish  a local 
licensing  system  for  the  liquor  traffic  throughout  Canada , was 
beyond  the  powers  conferred  on  the  Dominion  Parliament  by  sec. 
91.  Their  Lordships  think  that  as  the  result  of  these  decisions  it 
must  now  be  taken  that  the  authority  to  legislate  for  the  regulation 
of  trade  and  commerce  does  not  extend  to  the  regulation  by  a 
licensing  system  of  a particular  trade  in  which  Canadians  would 
otherwise  be  free  to  engage  in  the  Provinces.  Section  4 of  the 
statute  under  consideration  cannot,  in  their  opinion,  be  justified 
under  this  head.  Nor  do  they  think  that  it  can  be  justified  for 
any  such  reasons  as  appear  to  have  prevailed  in  Russell  v.  The 
Queen.  No  doubt  the  business  of  insurance  is  a very  important 
one,  which  has  attained  to  great  dimensions  in  Canada.  But  this 
is  equally  true  of  other  highly  important  and  extensive  forms  of 
business  in  Canada  which  are  to-day  freely  transacted  under  pro- 
vincial authority.  Where  the  British  North  America  Act  has 
taken  such  forms  of  business  out  of  provincial  jurisdiction,  as  in 
the  case  of  banking,  it  has  done  so  by  express  words  which  would 
have  been  unnecessary  had  the  argument  for  the  Dominion  Gov- 
ernment addressed  to  the  Board  from  the  Bar  been  well-founded.” 
That  explanation  makes  it  clear  that  there  the  subject-matter 
of  the  legislation,  namely,  intemperance  and  the  liquor  traffic, 
lay  outside  provincial  authority,  and  that  the  use  of  local  institu- 
tions was  subordinate  to  the  wider  purpose  of  prohibition,  which 
was  held  to  be  within  Dominion  legislative  jurisdiction.  What 
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the  Russell  case  insists  upon  is  that  a law  placing  restrictions  upon 
the  sale,  etc.,  of  intoxicating  liquors,  is  a law  relating  not  to  prop- 
erty or  civil  rights  but  to  public  order  and  safety,  which,  it  is 
said,  is  the  primary  matter  dealt  with.  It  is  in  that  sense  alone 
that  it  lay  outside  the  provincial  authority,  which  includes  prop- 
erty, civil  rights,  and  matters  of  a local  and  private  nature  in 
the  Province.  The  Alberta  case,  which  dealt  with  insurance  con- 
tracts, seems  to  involve  the  proposition  that  the  importance  of  the 
business  of  insurance,  which  had  attained  to  great  dimensions  in 
Canada,  did  not  bring  it  within  the  scope  of  the  Dominion  powers, 
because  the  Act  dealt  only  with  a widely  spread  business,  but  one 
having  no  relation,  in  its  operation,  to  the  peace,  order,  and  good 
government  of  the  Dominion.  But  the  explanation  of  the  Russell 
case  and  that  case  itself  contain  certain  expressions  which  seem 
to  justify  my  conclusion  that  this  particular  problem  may  or  may 
not  be  intended  to  be  covered  by  the  definite  restriction  laid  down 
in  later  cases  to  which  I shall  refer.  To  illustrate,  I quote  the 
following.  In  the  Russell  case  (pp.  838-9),  Sir  Montague  Smith 
says : — 

“ What  Parliament  is  dealing  with  in  legislation  of  this  kind  ” 
(i.e.,  An  act  restricting  the  sale  or  use  of  liquor  as  similar  to 
articles  dangerous  to  public  safety)  “ is  not  a matter  in  relation 
to  property  and  its  rights,  but  one  relating  to  public  order  and 
safety 

And  again  (p.  839)  : — 

“ Laws  of  this  nature  designed  for  the  promotion  of  public 
order , safety , or  morals,  and  which  subject  those  who  contravene 
them  to  criminal  procedure  and  punishment,  belong  to  the  subject 
of  public  wrongs  rather  than  to  that  of  civil  rights.  They  are  of 
a nature  which  fall  within  the  general  authority  of  Parliament  to 
make  laws  for  the  order  and  good  government  of  Canada,  and 
have  direct  relation  to  criminal  law,  which  is  one  of  the  enumerated 
classes  of  subjects  assigned  exclusively  to  the  Parliament  jof 
Canada.” 

In  the  later  case  in  [1916]  1 A.C.  588,  Lord  Haldane,  as 
already  quoted,  said  (p.  596)  : — 

“ But  the  Judicial  Committee  appear  to  have  thought  that  this 
purpose  ” (i.e.,  the  use  of  local  institutions  in  licensing  and  regu- 
lating) “ was  subordinate  to  a still  wider  and  legitimate  purpose 
of  establishing  a uniform  system  of  legislation  for  prohibiting  the 
liquor  traffic  throughout  Canada  except  under  restrictive  condi- 
tions.” 

If,  in  the  latter  quotation,  the  words  “ for  prohibiting  strikes 
and  lockouts  throughout  Canada  except  under  restrictive  condi- 
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tions 99  are  substituted  for  those  referring  to  the  liquor  traffic,  the 
analogy  is  obvious,  and  something  similar  may  be  said  about  the 
other  extract. 

In  the  case  of  Attorney-General  for  Ontario  v.  Attorney- 
General  for  the  Dominion , [1896]  A.C.  348,  these  words  occur  on 
pp.  361  and  362  : — 

“ Their  Lordships  do  not  doubt  that  some  matters,  in  their 
origin  local  and  provincial,  might  attain  such  dimensions  as  to 
affect  the  body  politic  of  the  Dominion,  and  to  justify  the  Cana- 
dian Parliament  in  passing  laws  for  their  regulation  or  abolition 
in  the  interest  of  the  Dominion.  But  great  caution  must  be  ob- 
served in  distinguishing  between  that  which  is  local  and  provin- 
cial, and  therefore  within  the  jurisdiction  of  the  provincial  legis- 
latures, and  that  which  has  ceased  to  be  merely  local  or  provincial, 
and  has  become  matter  of  national  concern , in  such  sense  as  to 
bring  it  within  the  jurisdiction  of  the  Parliament  of  Canada.  An 
Act  restricting  the  right  to  carry  weapons  of  offence,  or  their  sale 
to  young  persons,  within  the  Province  would  be  within  the  author- 
ity of  the  provincial  legislature.  But  traffic  in  arms,  or  the  pos- 
session of  them  under  such  circumstances  as  to  raise  a suspicion 
that  they  were  to  be  used  for  seditious  purposes,  or  against  a for- 
eign State,  are  matters  which,  their  Lordships  conceive,  might  be 
competently  dealt  with  by  the  Parliament  of  the  Dominion.” 

But,  while  that  case  suggests  that  some  matters  may,  though 
local  in  their  origin,  attain  dimensions  so  affecting  the  body 
politic  of  the  Dominion  as  to  justify  Dominion  legislation,  it 
appears  to  me  to  lay  down  conditions  which,  I think,  taken  literally, 
must  for  the  present  govern  this  branch  of  the  case.  It  is  there 
said  (pp.  360,  361)  : — 

“ These  enactments  appear  to  their  Lordships  to  indicate  that 
the  exercise  of  legislative  power  by  the  Parliament  of  Canada,  in 
regard  to  all  matters  not  enumerated  in  sec.  91,  ought  to  be  strictly 
confined  to  such  matters  as  are  unquestionably  of  Canadian  in-  * 
terest  and  importance,  and  ought  not  to  trench  upon  provincial 
legislation  with  respect  to  any  of  the  classes  of  subjects  enumerated 
in  sec.  92.  To  attach  any  other  construction  to  the  general  power 
which,  in  supplement  of  its  enumerated  powers,  is  conferred 
upon  the  Parliament  of  Canada  by  sec.  91,  would,  in  their 
Lordships’  opinion,  not  only  be  contrary  to  the  intendment  of  the 
Act,  but  would  practically  destroy  the  autonomy  of  the  Provinces. 

If  it  were  once  conceded  that  the  Parliament  of  Canada  has 
authority  to  make  laws  applicable  to  the  whole  Dominion,  in 
relation  to  matters  which  in  each  Province  are  substantially  of 
local  or  private  interest,  upon  the  assumption  that  these  matters 
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also  concern  the  peace,  order,  and  good  government  of  the  Domin- 
ion, there  is  hardly  a subject  enumerated  in  sec.  92  upon  which 
it  might  not  legislate,  to  the  exclusion  of  the  provincial  legisla- 
tures/* 

That  case,  while  conceding  Dominion  jurisdiction  in  relation 
to  matters  of  unquestionable  Canadian  interest  and  importance, 
which  would  seem  to  include  such  a subject  as  industrial  condi- 
tions and  dangers,  as  affecting  the  “ public  order  and  safety/* 
lays  down  as  a qualification  that  legislation  regarding  such  sub- 
jects “ ought  not  to  trench  upon  any  of  the  classes  specially  con- 
fided to  the  Provinces/* 

In  City  of  Montreal  v.  Montreal  Street  Railway  Co.,  [1912] 
A.C.  333,  the  views  quoted  from  the  case  in  [1896]  A.C.  were 
affirmed.  It  was  there  discussed  whether,  under  the  Dominion 
powers  as  to  federal  railways,  it  could  exercise  control  over  pro- 
vincial railways  by  compelling  the  making  of  traffic  arrangements 
with  those  under  the  jurisdiction  of  Parliament.  Lord  Atkinson 
said  (pp.  345,  346)  : — 

“ It  cannot  be  held,  their  Lordships  think,  that  it  is  necessarily 
incidental  to  the  exercise  by  the  Dominion  Parliament  of  its  con- 
trol over  federal  railways  that  provincial  railways  should  be  co- 
erced by  its  legislation  to  enter  into  these  agreements  in  the  man- 
ner in  which  it  sought  to  coerce  the  Street  Railway  Company  in 
the  present  case  to  enter  into  the  agreements  specified  in  the  order 
appealed  from.  ...  In  their  Lordships*  view  this  right  and 
power  is  not  necessarily  incidental  to  the  exercise  by  the  Parlia- 
ment of  Canada  of  its  undoubted  jurisdiction'  and  control  over 
federal  lines,  and  is  therefore,  they  think,  an  unauthorised  inva- 
sion of  the  rights  of  the  Legislature  of  the  Province  of  Quebec.** 

In  Attorney -General  for  the  Commonwealth  of  Australia  v. 
Colonial  Sugar  Refining  Co.,  [1914]  A.C.  237,  at  p.  253,  Lord 
Haldane  sums  up  the  earlier  pronouncements  in  these  words : — 

“ By  the  91st  section  a general  power  was  given  to  the  new 
Parliament  of  Canada  to  make  laws  for  the  peace,  order,  and  good 
government  of  Canada  without  restriction  to  specific  subjects,  and 
excepting  only  the  subjects  specifically  and  exclusively  assigned  to 
the  Provincial  Legislatures  by  sec.  92/* 

In  Attorney-General  for  Canada  v.  Attorney-General  for  Al- 
berta {supra)  the  matter  was  again  considered,  and  Lord  Haldane 
said  ([1916]  1 A.C.  at  p.  595) 

“ It  must  be  taken  to  be  now  settled  that  the  general  authority 
to  make  laws  for  the  peace,  order,  and  good  government  of  Can- 
ada, which  the  initial  part  of  sec.  91  of  the  British  North  America 
Act  confers,  does  not,  unless  the  subject-matter  of  legislation  falls 
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within  some  one  of  the  enumerated  heads  which  follow,  enable  the 
Dominion  Parliament  to  trench  on  the  subject-matters  entrusted 
to  the  provincial  Legislatures  by  the  enumeration  in  sec.  92. 
There  is  only  one  case,  outside  the  heads  enumerated  in  sec.  91, 
in  which  the  Dominion  Parliament  can  legislate  effectively  as  re- 
gards a Province,  and  that  is  where  the  subject-matter  lies  outside 
all  of  the  subject-matters  enumeratively  entrusted  to  the  Province 
under  sec.  92.  Russell  v.  The  Queen  is  an  instance  of  such  a 
case.” 

I find  these  careful  pronouncements  by  Lord  Haldane  to  be 
reinforced  in  the  Board  of  Commerce  and  the  Fort  Frances  cases 
{supra) . 

In  Attorney -General  v.  Manitoba  Licence  Holders'  Association , 
[1902]  A.C.  73,  at  p.  77,  Lord  Macnaghten  points  out  that  local 
legislation  is  not  to  be  deemed  ultra  vires  because  it  may  have 
effect  outside  the  limits  of  the  Province,  and  adds : — 

“ On  the  one  hand,  according  to  Russell  v.  The  Queen,  it  is 
competent  for  the  Dominion  Legislature  to  pass  an  Act  for  the 
suppression  of  intemperance  applicable  to  all  parts  of  the  Domin- 
ion, and  when  duly  brought  into  operation  in  any  particular  dis- 
trict deriving  its  efficacy  from  the  general  authority  vested  in  the 
Dominion  Parliament  to  make  laws  for  the  peace,  order,  and  good 
government  of  Canada.” 

He  also  says  (p.  79)  that  “ in  the  opinion  of  this  tribunal 
matters  which  are  ‘ substantially  of  local  or  of  private  interest ? 
in  a Province — matters  which  are  of  a local  or  private  nature 
‘ from  a provincial  point  of  view/  to  use  expressions  to  be  found 
in  the  judgment — are  not  excluded  from  the  category  of  c matters 
of  a merely  local  or  private  nature/  because  legislation  dealing 
with  them,  however  carefully  it  may  be  framed,  may  or  must  have 
an  effect  outside  the  limits  of  the  Province,  and  may  or  must 
interfere  with  the  sources  of  Dominion  revenue  and  the  indus- 
trial pursuits  of  persons  licensed  under  Dominion  statutes  to  carry 
on  particular  trades.” 

I cannot  but  regard  these  decisions  as  laying  down  a rule 
which  must,  until  circumscribed  by  the  Judicial  Committee, 
govern  this  case;  and  that  rule  is  to  confine  the  powers  of  the 
Dominion  Parliament,  in  its  action  under  the  provision  as  to  the 
peace,  order,  and  good  government  of  the  Dominion,  to  such  mat- 
ters of  Canadian  interest  and  importance  as  can  be  dealt  with, 
without  trenching  upon  any  of  the  subjects  specially  reserved  to 
the  Provinces.  If  it  does  encroach,  then  it  is  not,  to  the  extent  to 
which  it  thus  offends,  competent  legislation  for  the  peace,  order, 
and  good  government  of  Canada. 
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I do  not  think  the  considerations  I have  mentioned  warrant 
us  in  departing  from  this  rule  of  construction,  as  it  is  clear  and 
distinct.  Nor  are  the  merits  of  the  question  in  any  way  enlarged 
by  the  fact  that  persons  in  more  than  one  Province  are  or  may  be 
affected  by  the  dispute.  This  is  not  in  itself  sufficient  to  justify 
Dominion  interference,  if  the  operation  of  the  statute  affects  prop- 
erty and  civil  rights  in  the  Province  in  which  the  dispute  orig- 
inates or  to  which  it  spreads. 

So  far  as  appears  from  the  pleadings  and  evidence,  this  Act 
affects  the  respondent  Commission,  which  only  operates  in  this 
Province,  and  is  constituted  to,  carry  out  operations  properly 
belonging  to  the  spheres  of  municipal  action.  This  forms  another 
and  important  objection,  as  the  Act  interferes  with  what  is  in 
effect  the  right  of  the  Province  to  form  and  control  municipal 
institutions,  and  appears  to  trench  upon  what  is  of  a local  and 
private  nature  within  the  Province.*  The  legal  remedy  sought  by 
this  Commission,  namely,  an  injunction  restraining  the  members 
of  the  Board  from  certain  activities,  may  not  involve  all  the 
matters  referred  to  as  important  in  considering  the  scope  of  the 
Act.  But,  as  the  Act  must  “ be  scrutinised  in  its  entirety ” 
( Great  West  Saddlery  Co.  v.  The  King,  [1921]  2 A.C.  91,  117), 
the  considerations  I have  discussed  must  he  given  weight  to  in 
determining  the  real  scope  and  effect  of  the  Act. 

We  are  not  called  on  to  determine  whether  the  Dominion 
jurisdiction  as  to  railways,  other  than  those  under  provincial  con- 
trol, or  as  to  shipping  and  navigation,  will  preserve  this  Act  in 
its  relation  to  railway  employees  or  those  engaged  in  such  shipping 
as  may  be  considered  a public  utility. 

It  remains  to  be  considered  whether,  under  the  powers  respect- 
ing “ trade  and  commerce,”  or  “ criminal  law,”  this  Act  may  be 
upheld.  The  case  of  Citizens’  Insurance  Co.  v.  Parsons , 7 App. 
Cas.  96,  at  p.  113,  shews  how  wide  a definition  may  be  given  to 
“ trade  and  commerce.”  But  even  that  definition  does  not  touch 
this  case,  being  limited  to  (1)  political  arrangements  in  regard 
to  trade,  requiring  Parliamentary  sanction;  (2)  regulation  of  trade 
in  matters  of  inter-provincial  concern;  and  (3)  general  regulation 
of  trade  affecting  the  whole  Dominion.  The  relations  of  employer 
and  employee,  resulting  in  the  production  of  articles  which  are 
the  subjects  of  trade,  and  the  use  of  property  for  that  purpose,  are 
not  what  is  meant  by  the  enumerated  power  referred  to,  which 
is  directed,  among  other  things,  to  the  movement  and  interchange 
of  commodities  and  their  purchase  and  sale,  but  not  to  their 
production  or  manufacture,  or  any  of  the  conditions  dealt  with  by 
this  Act  which  result  in  that  production. 
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I should  hesitate  to  hold  that  jurisdiction  could  be  founded 
on  that  expression  so  as  to  comprehend  whatever  makes  trade  and 
commerce  possible.  And  this  seems  to  be  the  effect  of  including, 
as  arising  out  of  or  belonging  to  the  domain  of  trade  or  commerce 
as  commonly  understood  or  defined,  disputes  between  owners  or 
operators  of  mining  properties  and  of  electric  light,  gas,  water, 
and  power  works,  and  any  group  of  persons,  etc.,  acting  together 
and  whom  the  Minister  of  Labour  considers  to  have  interests  in 
common. 

Nor  can  I assent  to  the  view  that,  if,  according  to  the  real  pur- 
pose and  intent  of  an  Act,  it  is  found  to  have  been  enacted  in  rela- 
tion to  the  peace,  order,  and  good  government  of  the  Dominion 
under  the  general  power,  and  it  invades  provincial  jurisdiction,  it 
can  be  supported  as  one  whose  pith  and  substance  has  relation  to 
“ trade  and  commerce.”  Many  Acts  relating  to  trade  and  com- 
merce assist  in  preserving  peace  and  order  and  aid  in  maintaining 
good  government,  but  their  constitutional  validity  must  depend 
on  one  or  other  power,  in  which  case  different  considerations  at 
once  arise  according  to  which  power  is  invoked. 

In  regard  to  the  criminal  law,  it  was  urged  in  the  latest  case, 
Attorney-General  for  Ontario  v.  Reciprocal  Insurers , [1924]  A.C. 
328,  that  if  the  true  character  of  the  section,  508C.,  was  one  regu- 
lating the  exercise  of  civil  rights,  thus  infringing  the  provincial 
jurisdiction,  yet,  the  authority  of  Parliament  in  regard  to  crim- 
inal law  being  unlimited,  it  was  valid  as  creating  a crime.  This 
device  was  rejected  by  the  Judicial  Committee  on  the  ground 
earlier  stated  by  Lord  Haldane  in  the  Board  of  Commerce  case. 
Mr.  Justice  Duff,  delivering  the  judgment  of  the  Judicial  Com- 
mittee in  that  case,  says  (pp.  340,  341)  : — 

“ The  claim  now  advanced  is  nothing  less  than  this,  that  the 
Parliament  of  Canada  can  assume  exclusive  control  over  the  exer- 
cise of  any  class  of  civil  rights  within  the  Provinces,  in  respect  of 
which  exclusive  jurisdiction  is  given  to  the  Provinces  under  sec. 
92,  by  the.  device  of  declaring  those  persons  to  be  guilty  of  a crim- 
inal offence  who  in  the  exercise  of  such  rights  do  not  observe  the 
conditions  imposed  by  the  Dominion.  Obviously  the  principle 
contended  for  ascribes  to  the  Dominion  the  power,  in  execution 
of  its  authority  under  sec.  91,  head  27,  to  promulgate  and  to  en- 
force regulations  controlling  such  matters  as,  for  example,  the 
solemnisation  of  marriage,  the  practice  of  the  learned  professions 
and  other  occupations,  municipal  institutions,  the  operation  of 
local  works  and  undertakings,  the  incorporation  of  companies  with 
exclusively  provincial  objects — and  superseding  provincial  au- 
thority in  relation  thereto.  Indeed,  it  would  be  difficult  to  assign 
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limits  to  the  measure  in  which,  by  a procedure  strictly  analogous 
to  that  followed  in  this  instance,  the  Dominion  might  dictate  the 
working  of  provincial  institutions,  and  circumscribe  or  supersede 
the  legislative  and  administrative  authority  of  the  Provinces. 

“ Such  a procedure  cannot,  their  Lordships  think,  be  justified, 
consistently  with  the  governing  principles  of  the  Canadian  Con- 
stitution, as  enunciated  and  established  by  the  judgments  of  this 
Board.  The  language  of  secs.  91  and  92  (which  establish  f inter- 
lacing and  independent  legislative  authorities/  Great  West  Sad- 
dlery Co.  v.  The  King , [1921]  2 A.C.  91,)  being  popular  rather 
than  scientific,  the  necessity  was  recognised,  at  an  early  date,  of 
construing  words  describing  a particular  subject-matter  by  refer- 
ence to  the  other  parts  of  both  sections.  As  Sir  Montague  Smith 
observed,  in  a well-known  passage  in  the  judgment  in  .Citizens' 
Insurance  Co.  v.  Parsons , 7 App.  Cas.  at  p.  109,  ‘ The  two  sec- 
tions must  be  read  together,  and  the  language  of  one  interpreted, 
and,  where  necessary,  modified,  by  that  of  the  other/  The  scope 
of  the  powers  received  by  the  Dominion  under  head  27,  sec.  91, 
is  not  to  be  ascertained  by  obliterating  the  context,  in  which  the 
words  are  placed,  in  disregard  of  this  rule.” 

If,  therefore,  this  legislation  is  one  substantially  in  relation  to 
property  and  civil  rights, . and  its  purpose  is  in  fact  to  interfere 
with  and  abrogate  them,  pro  tempore , in  order  to  sterilise  a local 
trouble  and  prevent  its  spread,  this  case  applies  and  governs  here. 

I very  much  regret  having  to  arrive  at  a conclusion  adverse 
to  the  validity,  in  so  far  as  it  affects  the  respondent  Commission, 
of  this  Act.  It  has  been  a successful  experiment  in  warding  off 
industrial  difficulties  in  many  cases,  all  the  more  to  be  recognised 
in  view  of  one  of  its  provisions  possibly  thought  to  be  unavoidable. 
Its  capacity  for  service  would,  in  my  humble  judgment,  have  been 
enhanced  if  it  had  provided  an  absolutely  independent  tribunal, 
instead  of  one  in  which  two  of  the  members  are  almost  necessarily 
imbued  with!  opposing  views,  and  nominated  by  the  contending 
parties.  As  its  function  is  delay,  consideration  and  publicity,  its 
present  shape  practically  compels  the  parties  and  the  public  to  rely 
upon  one  member  of  the  Board  who  may  happen  to  be  chosen  by  the 
other  two,  and  whose  views  may  possibly  be  detached  from  the 
prepossessions  of  either  side. 

I think  the  appeal  must  be  dismissed  with  costs  and  judgment 
entered  for  the  respondents  in  the  action,  in  accordance  with  these 
reasons,  for  the  relief  they  seek,  with  costs. 


Action  dismissed  (Hodgins,  J.A.,  dissenting). 
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April  22. 


Re  Blackburn  and  City  of  Ottawa. 


Assessment  and  Taxes — Omission  of  Names  from  Assessment  and  Col- 
lector’s Roll — Addition  by  Cleric  of  Municipality — Confirmation  by 
Court  of  Revision — Appeal  to  County  Court  Judge — Whether  Fur- 
ther Appeal  Lies — Assessment  Act,  secs.  54(2),  118  (12  & 13  Geo.  V. 
ch.  78,  secs.  22,  26) — Appeal  under  sec.  80,  whether  Open  to  Munic- 
ipality. 

Section  54(2)  of  the  Assessment  Act,  as  enacted  in  1922  by  12  & 13 
Geo.  V.  ch.  78,  sec.  22,  provides  for  the  entry  by  the  clerk  of  the 
municipality  on  the  assessment  and  collector’s  rolls  for  the  current 
year  of  an  income  or  business  assessment  which  has  been  omitted  or 
for  its  correction  if  incorrectly  stated,  “ and  the  party  so  assessed 
and  taxed  shall  have  the  right  of  appeal  as  provided  in  section 
118:”—, 

Held  (Magee,  J.A.,  dissenting),  that  the  right  of  appeal  is  exhausted 
when  the  County  Court  Judge  is  reached;  and  an  appeal  by  persons 
whose  names  were  placed  on  the  roll  by  the  clerk  under  sec.  54(2) 
from  the  decision  of  the  Ontario  Railway  and  Municipal  Board 
allowing  the  appeal  of  the  municipality  from  the  decision  of  the 
County  Court  Judge  allowing  the  appeal  of  the  assessed  persons  from 
the  decision  of  the  Court  of  Revision  confirming  the  entries  upon  the 
assessment  roll,  which  were  made  in  1920  as  a basis  for  taxation 
in  1921,  and  upon  the  collector’s  roll  for  1921,  was  allowed  upon  the 
ground  that  the  Board  had  no  jurisdiction  to  hear  the  appeal. 
Semble,  per  Hodgins  and  Ferguson,  JJ.A.,  that  an  appeal  under  sec.  80 
of  the  Assessment  Act  from  the  decision  of  the  County  Court  Judge 
is  not  open  to  the  municipality  but  to  the  person  assessed  only. 
History  of  the  legislation. 

Appeals  by  R.  L.  Blackburn  and  others  from  orders  of  the 
Ontario  Railway  and  Municipal  Board  allowing  appeals  from 
orders  of  a County  Court  Judge  and  directing  that  the  names  of 
the  appellants  be  placed  on  the  assessment  roll  of  the  City  of  Ottawa 
for  1920  and  upon  the  collector’s  roll  for  1921. 

February  27  and  29.  The  appeals  were  heard  by  Magee,  Hodg- 
ins, Middleton,  and  Ferguson,  JJ.A.,  and  Wright,  J.,  upon  one 
point  only,  viz.,  that  the  decision  of  the  County  Court  Judge  was 
final. 

W.  N.  Tilley,  K.C.,  and  Wentworth  Greene,  K.C.,  for  the  appel- 
lants. 

I.  F.  Hellmuth,  K.C.,  and  F.  B.  Proctor,  for  the  city  corpora- 
tion, respondents. 

April  22.  Middleton,  J.A. : — Appeals  by  the  assessed  from 
orders  of  the  Railway  and  Municipal  Board,  in  each  case,  bearing 
date  the  14th  November,  1923,  by  which  the  Board  allowed  the  ap- 
peal of  the  Municipal  Corporation  of  the  City  of  Ottawa  from  the 
decision  of  his  Honour  Colin  O’Brien,  one  of  the  Judges  of  the 
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County  Court  of  the  County  of  Carleton,  delivered  on  the  27th 
January,  1922,  allowing  the  appeals  of  the  present  appellants  from  a 
decision  of  the  Court  of  Revision  of  the  City  of  Ottawa,  confirming 
an  entry  upon  the  assessment  roll  made  in  1920  as  a basis  for  taxa- 
tion in  1921,  and  upon  the  collector’s  rolls  for  the  said  city  for  the 
year  1921,  of  certain  large  sums  for  income,  such  entries  being 
made  pursuant  to  sec.  54(2)  of  the  Assessment  Act,  as  enacted  in 
1922  by  12  & 13  Geo.  Y.  ch.  78,  sec.  22. 

The  facts  giving  rise  to  this  litigation  are  fully  set  forth  in 
the  reports  of  earlier  litigation  concerning  the  same  matter,  Re 
Blackburn  and  City  of  Ottawa  (1922),  52  O.L.R.  183,  and  City  of 
Ottawa  v.  Egan,  [1923]  S.C.R.  304. 

Being  apprehensive  of  the  soundness  of  the  position  taken  and 
giving  rise  to  the  former  litigation,  the  Assessment  Commissioner, 
on  the  13th  December,  1921,  assuming  to  act  under  sec.  54(2)  of 
the  Assessment  Act,  asked  the  city  clerk  to  enter  the  sums  in 
question  on  the  assessment  and  tax  rolls,  and  the  assessor  acted 
accordingly.  An  application  being  made  to  the  Court  of  Revision 
complaining  of  the  action  of  the  municipal  officers,  that  Court 
sustained  the  assessments.  The  assessed  then  appealed  to  the 
County  Court  Judge,  who  allowed  the  appeals  and  struck  off  the 
assessments.  The  city  corporation,  assuming  that  there  was  a 
further  right  of  appeal,  appealed  to  the  Railway  and  Municipal 
Board,  which  in  its  turn  allowed  the  appeals  and  restored  the 
assessments,  and  from  that  decision  these  appeals  have  been 
launched. 

Upon  the  opening  of  the  appeals,  counsel  for  the  appellants 
renewed  a contention  made  before  the  Railway  and  Municipal 
Board,  that  the  decision  of  the  County  Court  Judge  was  final,  and 
that  there  was  no  further  appeal.  It  appeared  convenient  to  us  to 
permit  this  question  to  be  first  argued  and  decided  before  entering 
upon  the  discussion  of  the  difficult  questions  involved  if  the  appeals 
have  to  be  argued  upon  their  merits.  If  this  objection  is  well  taken, 
these  other  questions  do  not  need  to  be  considered. 

The  subsection  added  to  sec.  54  by  the  Act  of  1922  provides: — 

“(2)  If  at  any  time  during  the  year  in  which  an  assessment 
has  been  made  and  taxes  levied  on  that  assessment  in  the  same 
year  or,  if  at  any  time  during  the  year  in  which  an  assessment 
has  been  adopted  under  the  provisions  of  sections  56  or  57,  it 
appears  to  any  assessor  or  any  officer  of  the  municipality  that  any 
income  or  business  assessment  has  been  omitted  from  such  assess- 
ment roll  either  in  whole  or  in  part  or  that  the  amount  thereof 
has  been  incorrectly  stated,  he  shall  forthwith  report  the  same  to 
the  clerk  o'f  the  municipality  who  shall  forthwith  enter  the  same 
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on  the  assessment  and  collector’s  rolls  for  the  current  year  and  the 
party  so  assessed  and  taxed  shall  have  the  right  of  appeal  as  pro- 
vided in  section  118.” 

The  original  section  54  provided  for  the  case  of  the  omission 
to  assess  lands  liable  to  assessment.  The  municipal  officers  were 
directed  to  enter  the  land  on  the  next  collector’s  roll  for  the  tax 
payable  for  the  current  year  and  for  the  arrears  for  the  two  pre- 
ceding years.  This  section  also  gave  to  the  owner  the  right  to 
appeal  as  provided  in  sec.  118. 

Section  118(1)  of  the  Assessment  Act,  as  enacted  in  19£2  by 
12  & 13  Geo.  Y.  eh.  78,  sec.  26,  reads  as  follows : — • 

(1)  The  Court  of  Revision  shall,  at  any  time  during  the  year 
for  which  an  assessment  has  been  adopted  by  the  council  or  before 
the  first  day  of  July  in  the  following  year  and  with  or  without 
notice  receive  and  decide  upon  the  petition  from  any  person 
assessed  for  a tenement  which  has  remained  vacant  during  more 
than  three  months  in  the  year  for  which  an  assessment  has  been 
so  adopted;  or  from  any  person  who  declares  himself  from  sickness 
or  extreme  poverty  unable  to  pay  the  taxes  or  who  by  reason  of  any 
gross  or  manifest  error  in  the  roll  has  been  overcharged  or  wh*o 
has  been  assessed  in  respect  of  land  income  or  business  assessment 
under  section  54;  or  who  has  been  assessed  for  business  but  has 
not  carried  on  business  for  the  whole  year  in  which  the  assessment 
was  made,  and  the  Court  of  Revision  may  (subject  to  the  provisions 
of  any  by-law  in  this  behalf)  remit  or  reduce  the  taxes  of  any  such 
person  or  reject  the  petition;  and  the  council  may  from  time  to 
time  make  such  by-laws  and  repeal  or  amend  the  same.” 

The  words  “income  or  business  assessment,”  which  are  italicised, 
were  added  by  the  amendment  of  1922,  after  this  litigation  began. 

By  subsec.  2 of  this  section,  as  amended  in  1922  by  12  & 13 
Geo.  Y.  ch.  78,  sec.  27: — 

“(2)  An  appeal  may  be  had  to  the  County  Judge  by  such  per- 
son or  by  the  municipality  from  any  decision  of  the  Court  of 
Revision  under  subsection  1.” 

The  words  “to  the  County  Judge”  were  inserted  in  the  section 
in  1922.  Before  that  there  was  nothing  in  the  Act  to  indicate  to 
whom  the  appeal  was  to  be  had. 

The  argument  presented  by  the  appellants  is,  shortly,  this : By 
the  earlier  provisions  of  the  Assessment  Act  (secs.  61-71)  provision 
is  made  for  a Court  of  Revision  to  hear  appeals  from  assessments 
made  by  the  assessor.  By  the  following  sections,  72-79,  provision 
is  made  for  appeals  from  the  decision  of  the  Court  of  Revision, 
with  respect  to  assessment  appeals,  to  the  County  Court  Judge; 
and  by  sec.  80  provision  is  made  for  a further  appeal  to  the  Ontario 


LV.] 


ONTARIO  LAW  REPORTS. 


497 


Railway  and  Municipal  Board  and  from  that  Board  to  this  Court, 
where  large  amounts  are  involved. 

It  is  contended  for  the  respondents  that  the  right  of  appeal  con- 
ferred by  sec.  118  is  a right  of  appeal  to  the  County  Court  Judge 
only,  and  that  sec.  80  has  application  only  to  appeals  with  respect  to 
assessments. 

Our  Assessment  Act  is  such  a thing  of  shreds  and  patches  that 
it  is  very  doubtful  if  any  great  advantage  can  be  expected  to  be 
gained  by  an  attempt  to  trace  the  history  of  any  of  its  provisions. 
Annually  many  amendments  are  made,  and  new  provisions  are  from 
time  to  time  inserted  in  the  middle  of  existing  sections  without 
much  regard  to  the  context,  apparently  upon  the  theory  that  some 
abiding  place  must  be  found  for  the  new  enactment  and  that  it 
will  be  fairly  comfortable  in  the  surroundings  assigned  to  it  and 
not  do  much  harm  there.  Then  every  five  years  the  entire  Act 
is  consolidated  and  revised,  or,  in  other  words,  the  sections  are 
placed  in  a legislative  kaleidoscope  and  assume  new  positions  in 
the  Act  and  possibly  some  new  colour  from  their  changed  sur- 
roundings. Notwithstanding  this,  I have  studied  the  history  of 
the  Act  with  some  care  and  think  that  it  sheds  much  light  upon 
the  problem  presented. 

Tracing  back  the  history  of  sec.  118  to  the  Assessment  Act  of 
1850,  13  & 14  Yict.  ch.  67,  it  is  found  as  sec.  29,  one  of  a group 
of  sections  relating  to  the  Court  of  Revision.  In  its  original  form 
it  was  not  hard  to  construe,  and  its  meaning  is  well  indicated  by 
the  marginal  note.  The  intention  was  to  “give  power  to  relieve 
in  cases  of  hardship — 

“The  said  court  shall  also  have  power  to  receive  and  decide 
upon  any  petition  from  any  party  assessed,  for  any  tenement  which 
shall  have  remained  vacant  during  more  than  three  calendar 
months,  in  the  year  for  which  the  assessment  was  made,  or  from 
any  party  who  from  sickness  or  extreme  poverty  shall  declare  him- 
self unable  to  pay  his  taxes,  or  who  by  reason  of  any  gToss  and 
manifest  error  in  the  roll  as  finally  passed  by  the  Court,  shall 
have  been  overcharged  more  than  25  per  cent,  on  the  sum  he  ought 
to  have  been  charged,  and  to  remit  or  reduce  the  taxes  due  by  any 
such  party,  or  to  reject  such  petition,  as  to  them  shall  seem  meet 
and  right,  unless  some  by-law  shall  be  in  force  to  govern  them  in 
thi,s  behalf,  in  which  case  they  shall  decide  in  accordance  with 
such  by-law;  and  the  council  or  municipality  of  any  city,  town, 
village  or  township,  is  hereby  empowered  to  make  such  by-laws  and 
to  repeal  or  amend  the  same  from  time  to  time.” 

This  jurisdiction  so  conferred  was  quite  distinct  from  the 
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ordinary  appellate  jurisdiction  of  the  court  which  was  dealt  with 
by  sec.  28. 

There  is  not  any  provision  in  the  Act  of  1850  for  any  appeal 
from  the  Court  of  Revision.  In  1853  the  right  of  appeal  to  the 
County  Court  Judge  was  first  given  (16  Yict.  ch.  182,  sec.  28). 
This  provision  immediately  followed  the  section  conferring  the 
appellate  jurisdiction  with  reference  to  assessments,  and  preceded 
clause  28  of  the  Act  of  1850,  which  became  clause  29  of  the  Act 
of  1853.  This  right  of  appeal  was  “upon  any  matter  connected 
with  the  assessments.” 

Pausing  at  this  stage,  it  seems  clear  that  the  Legislature  did 
not  intend  to  give  the  right  of  appeal  from  what  the  Court  of 
Revision  might  do  in  remitting  taxes  under  the  benevolent  powers 
conferred  by  sec.  29. 

By  the  time  the  revision  of  1877  was  accomplished,  the  kaleido- 
scope had  been  turned,  and  the  section  conferring  this  benevolent 
power  upon  the  Court  of  Revision  (R.S.O.  1877,  ch.  180,  sec.  58) 
was  made  to  follow  immediately  the  sections  giving  the  Court  of 
Revision  its  appellate  jurisdiction,  and  it,  in  its  turn,  was  followed 
by  the  sections  giving  the  right  of  appeal  to  the  County  Court 
Judge  (secs.  59  et  seq .) . The  right  of  appeal  thus  given  was  stated 
to  be  against  a decision  of  the  Court  of  Revision  “on  an  appeal 
to  said  court.” 

It  is  again  clear  that  this  change  did  not  give  a right  of  appeal 
from  the  remission  of  taxes,  for  the  Court  of  Revision  was  not  in 
that  case  exercising  any  jurisdiction  “on  an  appeal,”  but  deciding 
upon  a petition  for  clemency. 

In  the  revision  of  1887  (R.S.O.  1887,  ch.  193)  there  was  no 
material  change. 

In  1894  the  Legislature  passed  an  Act  (57  Yict.  ch.  51,  sec.  3) 
in  aid  of  persons  who  had  bought  lots  in  a subdivision  which  had 
been  assessed  as  an  entire  parcel,  enabling  the  Court  of  Revision 
to  apportion  the  taxes  so  that  each  subdivided  lot  might  beaT  its 
due  proportion  and  that  only.  By  a sub-clause  this  decision  was 
made  to  be  subject  to  an  appeal  to  the  County  Court  Judge. 

There  being  no  particularly  appropriate  place  to  lodge  this 
amendment,  it  was  made  a subsection  to  the  section  of  the  Con- 
solidated Assessment  Act,  1892,  55  Yict.  ch.  48,  enabling  the  Court 
to  remit  taxes  (sec.  67),  not  because  it  had  anything  to  do  with  the 
subject-matter  of  that  section,  but  because  it  would  do  as  little 
harm  there  as  anywhere. 

In  the  revision  of  1897,  R.S.O.  1897,  ch.  224,  sec.  67  became 
sec.  74,  and  these  ill-assorted  bed-fellows  remain  together.  It  was, 
however,  quite  plain  that  this  collocation  did  not  give  any  right 
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of  appeal  under  the  first  subsection,  for  the  wording  was  quite 
inappropriate.  But  in  1903  (by  an  amending  Act,  3 Edw.  VII. 
ch.  21,  sec.  9)  the  Legislature  added  to  the  subsection  giving  this 
limited  right  of  appeal  the  words  “under  either  of  the  preceding 
subsections.”  Before  any  unfortunate  court  was  compelled  to 
attempt  to  find  what  meaning,  if  any,  should  be  attributed  to  this 
enactment,  the  whole  statute  was  revised  in  1904,  by  the  Assess- 
ment Act,  4 Edw.  VII.  ch.  23. 

The  right  to  apportion  taxes  was  taken  from  the  Court  of 
Revision  and  given  to  municipal  officials  (secs.  127  and  128),  sub- 
ject to  an  appeal  to  the  Court  of  Revision  and  from  that  Court  to 
the  County  Court  Judge  (sec.  129).  The  section  conferring  benev- 
olent jurisdiction  upon  the  Court  of  Revision  became  sec.  112,  one 
of  a group  of  sections  relating  to  the  collection  of  taxes,  and  carried 
with  it  the  strangely  begotten  subsection  giving  the  right  of  appeal 
to  the  County  Court  J udge. 

The  sections  giving  an  appellate  jurisdiction  to  the  Court  of 
Revision  became  57-67',  and  secs.  68-75  provided  for  appeals  from 
that  court  to  the  County  Court  Judge. 

Section  112  was  not  permitted  to  retain  its  original  intelligible 
form,  but  the  first  of  a series  of  grafts  of  foreign  growth  was  made 
in  that  year. 

By  a slow  process,  not  now  material  to  follow,  a method  of 
dealing  with  the  case  of  accidental  omission  to  assess  a parcel  of 
land  was  evolved.  This  was  found  as  sec.  166  of  ch.  224  of  the 
revision  of  1897.  Shortly,  the  municipal  officers  put  the  land  upon 
the  collectors  roll  and  proceeded  to  collect  the  taxes.  If  the  owner 
objected,  he  was  given  the  right  of  appeal  to  the  municipal  council. 
In  1904  this  was  changed  and  the  right  of  appeal  was  made  to  be 
to  the  Court  of  Revision.  This  was  accomplished  by  bringing  the 
section  in  question  into  substantially  its  present  form,  giving  the 
owner  “the  right  of  appeal  as  provided  in  sec.  112.” 

Section  112  was  amended  by  inserting  a provision  enabling  a 
petition  to  be  presented  by  one  “whose  land  had  been  assessed 
under  section  51.” 

Thus,  for  the  first  time,  was  the  right  to  petition  for  remission 
of  taxes  spoken  of  inaccurately  as  an  appeal. 

In  the  revision  of  1914  (R.S.O.  1914,  ch.  195)  there  is  no 
change  of  any  importance.  Section  54  provides  for  the  case  of 
land  accidentally  omitted,  giving  a right  of  appeal  as  provided 
by  sec.  118  (erroneously  called  112,  the  error  being  corrected  in 
1917). 

Section  112  now  became  section  118,  enlarged  so  as  to  cover 
other  cases,  but  it  retains  its  position  among  the  sections  relating 
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to  the  collection  of  taxes.  Sections  61-71  provide  for  appeals  from 
assessments  to  the  Court  of  Revision,  and  sec.  72  et  seq.  to  further 
appeals  to  the  County  Court  Judge. 

The  apportionment  sections  have  become  secs.  133-135,  sec.  135 
giving  an  appeal  to  the  Court  of  Revision,  and  from  it  to  the 
County  Court  J udge  from  the  action  of  the  municipal  officers.  The 
later  amendments  and  the  section  as  they  now  stand  have  already 
been  quoted. 

In  the  meantime  a system  of  appeals  from  the  decision  of  the 
County  Court  Judge  upon  appeal  from  the  Court  of  Revision  had 
slowly  been  developed.  These  provisions  have  their  origin  in  1880, 
when,  by  43  Yict.  ch.  27,  sec.  9,  it  was  provided  that  where  an 
assessment  was  for  $50,000  or  more,  the  party  desiring  to  appeal 
from  the  Court  of  Revision  should  appeal,  not  to  the  County  Court 
Judge,  but  to  a Board  consisting  of  three  County  Court  Judges. 

In  1885,  by  48  Yict.  ch.  42,  sec.  16,  this  enactment  (sec.  9) 
was  repealed,  and  it  was  instead  provided  that,  if  the  appeal 
involved  an  assessment  of  $50,000  or  more  the  party  desiring  to 
appeal  from  the  Court  of  Revision  might  either  appeal  to  the 
County  Court  J udge  or  might,  at  his  election,  have  his  appeal  heard 
by  a Board  of  three  County  Court  Judges,  upon  his  serving  certain 
notices  and  making  a deposit  to  cover  the  travelling  expenses  of 
the  other  Judges.  This  provision  continued  through  the  revision 
of  1897,  the  amount  being  reduced  from  $50,000  to  $20,000. 

In  1910,  the  Ontario  Railway  and  Municipal  Board  having 
been  created,  an  important  amendment  was  made,  10  Edw.  YII. 
ch.  88,  sec.  18.  This  gave  the  persons  desiring  to  appeal  from  the 
Court  of  Revision  upon  an  assessment  appeal  under  sec.  68  of  the 
Act  an  alternative  right  to  go  to  the  Board  instead  of  going  to  the 
County  Court  Judge. 

In  1913  this  provision  was  repealed,  and  by  3 & 4 Geo.  Y. 
ch.  46,  sec.  13,  instead  of  this  alternative  right  of  appeal  where 
the  amount  was  large,  the  person  who  had  appealed  or  was  entitled 
to  appeal  to  the  County  Court  Judge  from  the  judgment  of  the 
Court  of  Revision  was  given  the  right  to  appeal  from  the  decision 
of  the  County  Court  Judge. 

From  this  history  of  the  legislation  several  things  emerge.  The 
right  of  appeal  from  an  assessment  and  the  right  to  apply  to  the 
Court  of  Revision  for  a remission  of  taxes  are  and  have  always 
been  entirely  separate  and  distinct  things.  There  has  been  in 
each  case  given  the  right  of  appeal  to  the  County  Court  Judge. 

The  further  right  of  appeal  to  the  Railway  Board  is  given  in 
lieu  of  an  alternative  right  to  go  originally  to  a Board  of  Judges 
and  later  to  the  Railway  Board  upon  an  assessment  appeal. 
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The  right  of  appeal  from  the  action  of  municipal  officers  in 
an  attempt  to  collect  taxes  upon  property  omitted  from  the  assess- 
ment roll  has  been  deliberately  confined  to  the  limited  right  of 
appeal  given  where  proceedings  originate  by  petition  under  sec. 
118.  That  right  of  appeal  is  exhausted  when  the  County  Court 
Judge  is  reached. 

If,  instead  of  attempting  to  glean  the  meaning  of  the  Act  by 
thus  reviewing  its  history,  one  should  confine  oneself  to  a criti- 
cism of  the  text  of  the  Act  as  it  now  stands,  the  conclusion  reached 
is,  I think,  the  same. 

On  the  face  of  the  Act  there  is  a provision  for  assessment,  for 
appeal  from  the  assessment  to  the  Court  of  Revision,  and  for  an 
appeal  to  the  County  Court  Judge  from  the  decision  of  the  Court 
of  Revision,  and  in  certain  cases  from  the  decision  of  the  Judge 
to  the  Railway  Board  and  then  to  this  Court. 

In  two  special  sections,  118  and  135,  there  is  given,  not  a 
general  right  of  appeal  nor  a right  of  appeal  as  in  the  case  of 
assessment,  but  simply  a right  of  appeal  to  the  County  Court 
Judge.  When  sec. -54  defines  the  right  of  appeal,  the  Legislature, 
instead  of  using  general  language  or  conferring  the  same  right  of 
appeal  as  in  the  case  of  assessment,  deliberately  gave  the  narrow 
right  of  appeal  found  in  sec.  118. 

If  sec.  80  made  all  decisions  of  a Judge  upon  an  appeal  from 
the  Court  of  Revision  subject  to  further  appeal,  then  all  this 
would  fall  by  the  way.  But,  reading  the  section  in  its  context, 
it  appears  to  me  clearly  to  indicate  that  it  was  intended  to  apply 
only  to  appeals  from  actual  assessments  made  in  the  ordinary  way, 
and  not  to  the  attempt  on  the  part  of  the  municipality  to  collect 
taxes  upon  land  or  income  which  had  inadvertently  escaped  assess- 
ment. 

• It  is  not  without  importance  to  note  that  there  are  many  mat- 
ters which  may  arise  under  secs.  118  and  135  in  which  an  appeal 
beyond  the  County  Court  Judge  would  be  regarded  as  oppressive 
and  absurd. 

I have  not  discussed  the  provisions  of  sec.  81,  which  gives  the 
right  to  have  any  question  of  law  which  arises  upon  an  appeal 
before  the  Judge  determined  by  a Divisional  Court  upon  a case 
to  be  stated  by  the  County  Court  Judge.  My  present  impression 
is  that  this  section,  like  sec.  80,  is  confined  to  assessment  appeals. 
But  the  case  before  us  does  not  arise  under  that  section,  and  any 
discussion  of  it  would  be  premature. 

For  these  reasons,  I think  the  appeal  should  be  allowed  and 
that  it  should  be  declared  that  the  decision  of  the  County  Court 
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Judge  was  final,  and  not  subject  to  review  by  the  Railway  and 
Municipal  Board. 

The  appellants  should  have  their  costs  both  here  and  before 
the  Railway  Board. 

Wright,  J.,  agreed  with  Middleton,  J.A. 

Ferguson,  J.A. : — I agree  with  my  brother  Middleton  that 
the  right  of  appeal  from  the  action  of  the  municipal  officers  in  an 
attempt  to  collect  taxes  upon  property  omitted  from  the  assessment 
roll  has  been  deliberately  confined  to  the  limited  right  of  appeal 
given  by  sec.  118,  and  that  the  right  of  appeal  is  exhausted  when 
the  County  Court  Judge  is  reached,  and  only  wish  to  add  to  his 
reasons  a reference  to  subsec.  1 of  sec.  80  and  its  history,  which 
seems  to  me  to  make  clear  that  prior  to  1913  it  was  only  the  per- 
son assessed  who  had  a right  to  appeal  from  a decision  of  the 
County  Court  Judge,  and  that  appeals  were  limited  to  appeals 
from  orders  made  under  sec.  68  (now  72). 

The  wording  of  sec.  76  of  the  Assessment  Act  of  1892,  55 
Viet.  ch.  48 ; sec.  76  of  the  Assessment  Act  of  1904,  4 Edw.  VII. 
ch.  23;  sec.  51  of  the  Ontario  Railway  and  Municipal  Board  Act 
of  1906,  6 Edw.  VII.  ch.  31;  and  sec.  18  (76)  of  the  Assessment 
Act  of  1910,  10  Edw.  VII.  ch.  88 — clearly  limits  the  right  of 
appeal  to  the  person  assessed  and  to  an  appeal  from  the  order  of 
a Judge  acting  under  sec.  68.  The  question  then  is,  did  the  legis- 
lation of  1913,  3 & 4 Geo.  V.  ch.  46,  sec.  13  (now  sec.  80)  change 
the  law  so  as  both  to  extend  the  right  of  Appeal  to  cases  where  the 
County  Court  Judge  acted  under  subsec.  2 of  sec.  118  and  also 
so  as  to  give  a new  right  of  appeal  to  the  municipality?  To  give 
such  an  effect  to  the  1913  legislation,  now  sec.  80,  is  giving  to  the 
legislation  and  the  word  “ person  ” therein  an  effect  and  meaning 
not  clearly  expressed  in  the  statute,  and,  in  my  opinion,  a meaning 
and  effect  not  intended  by  the  Legislature.  The  distinction  be- 
tween “ person  ” and  “ municipality 99  runs  through  the  whole 
appeal  sections  of  the  Assessment  Act  in  such  a way  as  to  render 
the  Interpretation  Act  inapplicable. 

I would  allow  the  appeal. 

Hodgins,  J.A.,  agreed  with  Ferguson,  J.A. 

Magee,  J.A. : — The  preliminary  question  raised  by  the  appel- 
lants is  whether  the  Ontario  Railway  and  Municipal  Board  had 
jurisdiction  to  hear  an  appeal  from  the  County  Court  Judge  as 
to  an  assessment  made,  under  sec.  54  of  the  Assessment  Act,  as 
amended. 
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It  is  necessary  to  consider  various  parts  of  that  Act,  and 
their  history  is  of  assistance. 

Section  3 provides  that  the  municipal  taxes  are  to  be  levied 
upon  the  whole  of  the  assessment  for  real  property,  income,  and 
business  or  other  assessments  made  under  the  Act.  Section  5 
makes  real  property  and  income  liable  to  taxation  with  specified 
exemptions.  Section  9 makes  provision  for  entering  on  the  assess- 
ment roll  exempted  lands  becoming  liable  to  assessment  in  any 
year  after  the  assessment  roll  has  been  completed — but  not  after 
the  by-law  fixing  the  rate  of  taxation.  Under  sec.  11  every  person 
is  to  be  assessable  for  income  tax  subject  to  certain  exemptions. 

Section  22  provides  for  preparation  of  assessment  rolls  with 
the  names  of  all  persons  liable  to  assessment  and  with  each  parcel 
of  land,  and  by  secs.  50,  51,  and  59  the  time  is  fixed  for  completion 
of  the  assessment  roll  and  its  delivery  to  the  municipal  clerk  by 
the  30th  April.  Section  52  provides  for  some  amendments  by  the 
assessor  up  to  the  30th  September  with  right  of  appeal  by  the 
assessed  person  to  the  County  Court  Judge.  By  secs.  69  and  65 
provision  is  made  for  appeals  from  the  assessment  roll  to  the  Court 
of  Revision  in  each  municipality,  and  correction  of  errors  by  that 
Court,  which  is  to  complete  its  labours  by  the  1st  July,  the  roll 
as  passed  by  it  being  final  except  as  amended  on  appeal  to  the 
County  Court  Judge.  Then,  by  secs.  72  to  79,  provision  is  made 
for  appeals  from  the  Court  of  Revision  within  five  days  after  its 
closing  or  time  for  closing,  to  the  County  Court  Judge,  whose 
decisions!  are  to  be  final,  the  roll  being,  as  required  by  sec.  73, 
amended  accordingly. 

Such  was  the  ordinary  routine  of  assessment,  but  by  secs.  56 
and  57,  cities,  towns,  and  villages  were  allowed  to  adopt  by  by-law 
different  dates,  and  the  rolls  might  be  completed  by  the  assessors 
by  the  1st  October,  and  the  Court  of  Revision  closed  by  the  15th 
November,  and  the  final  return  made  by  the  Judge  by  the  20th 
October  or  in  some  cases  the  15th  December.  And,  instead  of 
having  to  wait  till  the  final  return  in  any  year  before  fixing  the 
rate  of  taxation  for  any  year,  the  municipal  council  of  any  year 
were  empowered  to  adopt  as  the  assessment  rolls  for  the  current 
year  the  rolls  so  made  in  the  previous  year,  but  there  was  the 
same  sequence  of  appeals. 

Early  in  Assessment  Acts  provision  was  made  for  cases  of 
omissions  from  the  assessment  rolls.  By  16  Viet.  ch.  182,  sec.  32 
(which  became  sec.  70  of  ch.  55  of  the  Consolidated  Statutes  of 
Upper  Canada,  1859),  the  clerk  was  empowered  to,  enter  lands 
omitted  from  an  assessment  roll  on  the  collector’s  roll  of  the  fol- 
lowing year,  but  no  amendment  of  the  assessment  roll  was  pro- 
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vided  for,  nor  any  appeal.  In  1869,  by  32  Viet.  ch.  36,  sec.  123, 
amended  by  40  Viet.  ch.  7,  sched.  A (197)  (ultimately  sec.  166 
of  R.S.O.  1897,  ch.  224),  the  provision  was  amplified  by  providing 
for  fixing  the  amount  at  which  it  would  be  entered  on  the  col- 
lector’s roll  and  allowing  the  owner  to  appeal  to  the  municipal 
council.  In  1904,  by  4 Edw.  VII.  ch.  23,  sec.  51  (now  subsec.  1 
of  sec.  54  of  the  Assessment  Act,  R.S.O.  1914,  ch.  195,  as  corrected 
by  7 Geo.  V.  ch.  45,  sec.  8),  the  provision  was  changed  to  require 
the  clerk  to  enter  on  the  next  collector’s  roll  lands  found  not  to 
have  been  assessed  for  the  current  year,  or  either  or  both  of  the 
two  next  preceding  years  at  a valuation  ascertained  as  therein,  and 
the  owner  was  given  a right  of  appeal  as  provided  by  sec.  112 
of  that  Act  of  1904,  now  sec.  118  of  the  Assessment  Act  of  1914. 
So  far  these  provisions  only  applied  to  lands  and  to  the  collector’s 
roll,  not  the  assessment  roll. 

In  1920,  by  10  & 11  Geo.  V.  ch.  63,  sec.  6,  subsec.  2 was  added 
to  sec.  54  of  the  Assessment  Act  of  1914,  whereby  the  clerk,  on 
the  report  of  any  assessor  or  other  officer,  was  required  forthwith 
# to  enter  on  both  the  "assessment  and  collectors’  rolls”  for  the  current 
year  any  income  or  business  assessment  omitted  from  the  assess- 
ment roll  for  the  current  year,  and  the  party  or  parties  “ so 
assessed  and  taxed  ” shall  have  the  right  to  appeal  as  provided  in 
sec.  118.  In  1922,  by  12  & 13  Geo.  V.  ch.  78,  sec.  22,  this  was 
amended  so  as  to  apply  to  an  omission  in  the  assessment  of  the 
previous  year  adopted  for  the  current  year  under  sec.  56  or  sec. 
57,  already  mentioned,  of  the  Assessment  Act  of  1914.  This 
action  by  the  clerk  is  thus  recognised  as  “ an  assessment  and  taxa- 
tion.” It  is  under  this  amendment  of  1922  that  the  assessments 
for  income  now  appealed  against  were  assumed  to  be  made. 

Beside  these  provisions  for  omissions  from  taxation,  provision 
had  also  been  made  for  relief  in  cases  of  hardship.  These  latter 
provisions  became  sec.  118  of  the  Assessment  Act,  1914,  amended 
in  1917  (by  7 Geo.  V.  ch.  45,  sec.  11)  and  in  1920  (by  10  & 11 
Geo.  V.  ch.  63,  sec.  7),  and  in  1921  (by  11  Geo.  V.  ch.  67,  sec. 
8),  and  in  1922  (by  12  & 13  Geo.  V.  ch.  78,  secs.  26,  27).  By 
that  section  as  now  (in  1922)  so  amended,  the  Court  of  Revision 
was  required  at  any  time  during  the  year  for  which  an  assessment 
has  been  adopted  by  the  council,  or  on  or  before  the  1st  July 
following,  to  receive  and  decide  upon  a petition  from  any  person 
assessed  for  a tenement  which  has  remained  vacant,  or  any  person 
unable  from  sickness  or  poverty  to  pay  the  taxes,  or  who  by  gross 
or  manifest  error  in  the  roll  has  been  overcharged,  or  who  has 
been  assessed  in  respect  of  land,  income,  or  business  assessment 
under  sec.  54,  or  who  has  been  assessed  for  business  but  has  not 


App.  Div. 
1924. 

Re 

Blackburn 
and 
City  of 
Ottawa. 

Magee,  J.A, 


LV.] 


ONTARIO  LAW  REPORTS. 


505 


carried  on  business  during  the  whole  year  (or  formerly  who  had 
been  assessed  for  income  and  had  not  received  it  or  had  died 
during  the  year),  and  the  Court  of  Revision  might  (subject  to 
by-laws  in  this  behalf)  remit  or  reduce  the  taxes  or  reject  the  peti- 
tion, and  the  council  might  from  time  to  time  make,  amend,  or 
repeal  such  by-laws;  and  by  subsec.  la  (enacted  in  1921  by  11 
Geo.  Y.  ch.  67,  sec.  8),  the  Court  of  Revision  might  on  such  appli- 
cation direct  a proportion  of  the  business  tax  to  be  levied  from  a 
tenant;  and  by  subsec.  2 an  appeal  may  be  had  by  such  person 
or  by  the  municipality  to  the  County  Court  Judge  (1922,  ch.  78), 
from  any  decision  of  the  Court  of  Revision  under  subsec.  2. 

It  will  be  noticed  that,  except  in  the  case  of  persons  “ assessed 
in  respect  of  lands,  income,  or  business  assessment,  under  section 
54,”  the  petition  to  the  Court  of  Revision  is  really  an  application 
to  the  indulgence,  compassion,  or  grace  of  the  court  as  regards 
taxes  for  which;  the  petitioner  was  liable,  and  the  reference  to 
by-laws  really  applied  only  to  them.  But  in  the  case  of  income 
assessed  under  sec.  54  the  appeal,  although  made  by  petition,  is 
a matter  of  right,  and  is  treated  by  both  secs.  54  and  118  as  an 
appeal,  and  as  an  appeal  against  an  assessment,  and  the  Court  is 
empowered  to  reject  the  petition  or  remit  or  reduce  the  .taxes.  If 
in  any  case  of  assessment  an  appeal  lies  beyond  the  County  Court 
£Tudge  against  an  assessment,  there  is  no  reason  in  principle  why 
a person  assessed  under  sec.  54  should  not,  and'  there  is  every 
reason  in  justice  why  he  should,  be  entitled  to  it;  and,  if  the 
appeal  lies  by  the  person  assessed,  equally  it  should  or  must  be 
allowed  to  the  municipality,  and  this  not  the  less  so  because  in 
the  cases  of  poverty  or  hardship  an  appeal  as  far  as  the  County 
Court  Judge  is  also  allowed. 

Then  does  an  appeal  lie  beyond  the  County  Court  Judge?  By 
the  Assessment  Act  of  1892,  55  Viet.  ch.  48,  sec.  76,  where  there 
was  an  appeal  from  the  Court  of  Revision  to  the  County  Court 
Judge  under  sec.  68  (that  was  in  the  ordinary  course)  parties 
assessed  for  $50,000  or  upwards  (or  $20,000  if  only  questions  of 
law  were  involved)  had  the  right  to  have  the  appeal  heard  by  a 
Board  of  County  Court  Judges,  and  the  Board  was  given  the 
powers  of  the  County  Court  Judge.  After  several  amendments, 
this  provision  was  repealed  in  1910  by  10  Edw.  VII.  ch.  88,  sec. 
18,  which  enacted  that  where  there  was  an  appeal  from  any  Court 
of  Revision  to  a County  Court  Judge,  and  the  person  desiring  to 
appeal  has  been  assessed  to  an  amount  aggregating  $40,000,  such 
person  would  have  a right  to  appeal  from  the  Court  of  Revision 
to  the  Ontario  Railway  and  Municipal  Board,  and  secs.  68  to  75 
and  77  and  78  of  the  Assessment  Act  of  1904  (4  Edw.  VII.  ch. 
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23) — the  sections  as  to  appeafls  to  the  County  Court  Judge  or  the 
Board  of  J udges — would  apply,  and  the  Ontario  Railway  and  Muni- 
cipal Board  should  have  the  powers  and  duties  of  the  County  Court 
Judge.  These  were  only  appeals  from  the  Court  of  Revision. 

In  1913  by  3 & 4 Geo.  V.  ch.  46,  sec.  13,  now  R.S.O.  1914,  ch. 
195,  sec.  80,  the  present  enactment  was  substituted.  Thereby, 
where  a person  is  assessed  (or  whose  assessment  was  increased  by 
the  Court  of  Revision  or  the  County  Court  Judge)  to  an  amount 
aggregating  $40,000  or  upwards,  an  appeal  shall  lie  from  the  deci- 
sion of  the  Judge  to  the  Ontario  Railway  and  Municipal  Board, 
and  any  person  who  had  appealed  or  was  entitled  to  appeal  from 
the  Court  of  Revision  to  the  County  Court  Judge  shall  be  entitled 
to  make  the  appeal  to  the  Board,  and  the  Board  shall  have  the 
powers  and  duties  of  the  County  Court  Judge,  and  not  only  as  to 
the  amount  but  as  to  liability  and  exemption,  and  secs.  72  to  82 
are  made  applicable. 

Section  72  entitles  the  municipality  to  appeal  to  the  County 
Court  Judge,  and  so  does  sec.  118.  The  fair  interpretation  is 
that  the  appeal  to  the  Board  shall  be  equally  open  to  the  munici- 
pality, although  it  was  successful  before  the  Court  of  Revision. 
If  the  person  assessed  were  successful  before  the  Court  of  Revision, 
he  would  surely  not  be  deprived  of  an  appeal  from  the  County 
Court  Judge  to  the  Board  because  he  had  not  appealed  and  was 
not  entitled  to  appeal  to  the  County  Court  Judge.  No  argument 
can  be  drawn  from  the  fact  that  such  an  appeal  under  sec.  118 
is  after  the  roll  has  been  finally  closed,  for  all  appeals  and  state- 
ments of  cases  for  appellate  tribunals  beyond  the  Judge  have 
always  been  outside  of  the  ordinary  course  of  final  closing  of  the 
roll. 

Inasmuch  as  the  Board  originally  took  the  place  of  the  County 
Court  Judge  and  now  is  an  appellate  tribunal  as  to  his  decisions, 
I see  no  reason  why  the  recognised  assessment  and  appeal  to  and 
from  the  Court  of  Revision  under  secs.  54  and  118  should  not  be 
dealt  with  by  the  Board  just  as  well  as  any  other  assessment  or 
appeal. 

The  preliminary  ground  of  appeal  to  this  Court  was  that  the 
Board  had  no  jurisdiction  to  hear  the  appeal  from  the  County 
Court  Judge.  In  my  view,  that  ground  fails,  and  the  appellants 
should  be  called  upon  for  their  other  reasons. 

Appeals  allowed  (Magee,  J.A.,  dissenting). 
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Rex  v.  De  Bruge. 

Criminal  Law — Appeal  from  Conviction — Evidence — Grounds  of  Appeal 

— Procedure — Motion  for  New  Trial — Criminal  Code,  secs.  1013, 

1014  (13  & lit  Geo.  V.  ch.  41,  sec.  9). 

Under  the  new  procedure  on  “ Appeal  from  Conviction  on  Indictment," 
introduced  by  the  amendments  to  the  Criminal  Code  made  in  1923 
by  13  & 14  Geo.  V.  ch.  41,  sec.  9,  it  was  held,  having  regard  to  the 
provisions  of  the  new  secs.  1013  and  1014,  that  the  Court  hearing  an 
appeal  is  not  warranted  in  weighing  probabilities  and  substituting 
its  view  for  that  of  the  jury,  to  which  the  greatest  weight  must  still 
be  given. 

The  verdict  of  a jury  can  be  set  aside  only  if  it  is  unreasonable  or  can- 
not be  supported  having  regard  to  the  evidence  (sec.  1014(1)  (a)). 
The  appellate  Court,  finding  no  reason  for  allowing  an  appeal  from  a 
conviction,  cannot  grant  a new  trial  (sec.  1014(3)  (&)). 

An  appeal  by  the  defendant  from  his  conviction,  by  the  Court 
of  General  Sessions  of  the  United  Counties  of  Leeds  and  Grenville, 
for  the  theft  of  a span  of  horses. 

By  “An  Act  to  amend  the  Criminal  Code,”  13  & 14  Geo.  V. 
ch.  41,  sec.  9 (1923),  a new  procedure  on  “Appeal  from  Convic- 
tion on  Indictment  ” is  introduced,  by  the  repeal  of  secs.  1012  to 
1023  of  the  Code,  R.S.C.  1906,  ch.  146,  and  amendments,  and  the 
substitution  of  new  sections  therefor,  in  Part  XIX. 

The  new  secs.  1013  and  1014  are  as  follows: — 

1013.  (1)  A person  convicted  on  indictment  may  appeal 
to  the  court  of  appeal  against  his  conviction — 

(a)  on  any  ground  of  appeal  which  involves  a question  of  law 
alone;  and 

(5)  with  leave  of  the  court  of  appeal,  or  upon  the  certificate 
of  the  trial  court  that  it  is  a fit  case  for  appeal,  on  any  ground  of 
appeal  which  involves  a question  of  fact  alone  or  a question  of 
mixed  law  and  fact;  and 

(c)  with  leave  of  the  court  of  appeal,  on  any  other  ground 
which  appears  to  the  court  of  appeal  to  be  a sufficient  ground  of 
appeal. 

«(2)  A person  convicted  on  indictment,  or  the  Attorney-General, 
or  the  counsel  for  the  Crown  at  the  trial,  may,  with  leave  of  a judge 
of  the  court  of  appeal,  appeal  to  that  court  against  the  sentence 
passed  by  the  trial  court,  unless  that  sentence  is  one  fixed  by  law. 

(3)  No  proceeding  in  error  shall  be  taken  in  any  criminal  case, 
and  the  powers  and  practice  now  existing  in  the  court  of  criminal 
appeal  for  any  province,  in  respect  of  motions  for  or  the  granting 
of  new  trials  of  persons  convicted  on  indictment  are  hereby 
abolished. 
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(4)  The  determination  of  any  question  before  the  court  of 
appeal  shall  be  according  to  the  opinion  of  the  majority  of  the 
members  of  that  court  hearing  the  case. 

(5)  Unless  the  court  of  appeal  directs  to  the  contrary  in  a case 
where,  in  the  opinion  of  that  court,  the  question  is  a question  of 
law  on  which  it  would  be  convenient  that  separate  judgments 
should  be  pronounced  by  the  members  of  the  court,  the  judgment 
of  the  court  shall  be  pronounced  by  the  president  of  the  court  or 
such  other  member  of  the  court  hearing  the  case  as  the  president 
of  the  court  directs,  and  no  judgment- with  respect  to  the  deter- 
mination of  any  question  shall  be  separately  pronounced  by  any 
other  member  of  the  court. 


1014.  (1)  On  the  hearing  of  any  such  appeal  against  conviction 
the  court  of  appeal  shall  allow  the  appeal  if  it  is  of  opinion — 

(a)  that  the  verdict  of  the  jury  should  be  set  aside  on  the 
ground  that  it  is  unreasonable  or  cannot  be  supported  having 
regard  to  the  evidence;  or 

(5)  that  the  judgment  of  the  trial  court  should  be  set  aside 
on  the  ground  of  a wrong  decision  of  any  question  of  law ; or 

(c)  that  on  any  ground  there  was  a miscarriage  of  justice; 

and 


( d ) in  any  other  case  shall  dismiss  the  appeal. 

(2)  The  court  may  also  dismiss  the  appeal  if,  notwithstanding 
that  it  is  of  opinion  that  on  any  of  the  grounds  above  mentioned 
the  appeal  might  be  decided  in  favour  of  the  appellant,  it  is  also 
of  opinion  that  no  substantial  wrong  or  miscarriage  of  justice  has 
actually  occurred. 

(3)  Subject  to  the  special  provisions  contained  in  the  follow- 
ing sections  of  this  Part,  when  the  court  of  appeal  allows  an  appeal 
against  conviction  it  may — 

(a)  quash  the  conviction  and  direct  a judgment  and  verdict 
of  acquittal  to  be  entered;  or 

(b)  direct  a new  trial; 

and  in  either  case  may  make  such  order  as  justice  requires. 

(4)  

March  28  and  April  7.  The  appeal  was  heard  by  Mulock, 
C.J.O.,  Magee,  Hodgins,  Ferguson,  and  Smith,  JJ.A. 

H.  J.  Scott , K.C.,  and  J.  E.  McGlade , for  the  appellant,  on 
the  question  of  jurisdiction,  referred  to  the  Criminal  Code,  sec. 
1014.  Where  the  evidence  balances,  and  is  almost  entirely  cir- 
cumstantial, the  accused  should  have  the  benefit  of  any  possible 
doubt:  Rex  v.  Peel  (1920),  60  D.L.R.  469,  at  p.  471,  citing  from 
Wills  on  Circumstantial  Evidence,  4th  ed.,  pp.  188,  189.  Refer- 
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ence  to  Rex  v.  Hampshire  (1908),  1 Cr.  App.  R.  212,  213;  and 
on  the  question  of  a new  trial  to  Rex  v.  Colclough  (1909),  2 Cr. 
App.  R.  84,  85;  Rex  v.  Earns  (1910),  4 Cr.  App.  R.  8,  at  pp.  13 
and  14;  Doe  d.  Devine  v.  Wilson  (1855),  10  Moore  P.C.  502,  at 
pp.  531  and  532.  On  the  question  of  misdirection  reference  was 
made  to  Clark  v.  The  King  (1921),  61  Can.  S.C.R.  608. 

Edward  Bayly , K.C.,  for  the  Crown,  contended  that  sec.  1014 
does  not  provide  for  adducing  evidence  which  was  available  at  the 
trial  and  which  counsel  for  the  prisoner  did  not  adduce  at  the  trial. 
He  urged  that  no  case  had  been  made  out  for  a new  trial,  and  that 
the  questions  in  this  case  were  properly  left  to  the  jury,  and  referred 
to  Rex  v.  Jones  (1909),  3 Cr.  App.  R.  163,  164;  Rex  v.  Morrison 
(1911),  6 Cr.  App.  R.  159,  at  p.  166;  Rex  v.  Robertson  (1913), 
9 Cr.  App.  R.  189,  at  p.  191.  On  the  question  of  circumstantial 
evidence,  he  referred  to  Rex  v.  Newson  (1909),  2 Cr.  App.  R.  44 

April  22.  The  judgment  6f  the  Court  was  read  by  Hodgins, 
J.A.  (by  direction  of  the  Chief  Justice)  : — The  evidence  in  this 
case  was  purely  circumstantial,  and  presents  some  diffi- 
culties, which,  in  a civil ' case,  might  justify  the  granting 
of  a new  trial.  But  the  recent  amendment  to  the  Criminal 
Code,  which  has  changed  the  law  regarding  criminal  trials  and 
permitted  an  appeal  in  certain  cases,  does  not  go  far  enough  to 
warrant  this  Court  in  weighing  probabilities  and  substituting  its 
view  for  that  entertained  by  the  jury,  to  which  the  greatest  weight 
must  still  be  given.  Section  1014  only  gives  jurisdiction  to  set 
aside  the  verdict  of  a jury  if  it  “ is  unreasonable  or  cannot  be 
supported  having  regard  to  the  evidence.”  It  cannot  be  said  that 
in  this  case  there  is  no  evidence  to  warrant  the  conviction,  nor 
that,  having  regard  to  the  evidence,  the  jury’s  verdict  cannot  be 
supported,  or  is  one  that  a jury  might  not  reasonably  have  reached. 
If  we  cannot  allow  the  appeal  for  this  reason,  we  cannot  grant  a 
new  trial  (sec.  1014,  subsec.  3). 

The  appeal  must,  therefore,  be  dismissed. 

Appeal  dismissed. 


[ORDE,  J.] 

Toronto  Hockey  Club  v.  Arena  Gardens  of  Toronto  Ltd. 

Damages — Breach  of  Contract — Tort — Election — Measure  of  Damages 
— Punitive  Damages — Misconduct — Conspiracy — Hockey  League — 
Contracts  of  Players  — Failure  to  Deliver  up — Loss  Immediately 
Resulting  from — Parties — Trustees  — Responsibility  — Failure  to 
“ Appear  ” on  Reference — Rule  35. 


App.  Div. 

1924. 

Rex 

v. 

De  Bruge. 


1924. 
April  26. 


By  the  judgment  in  an  action  brought  by  an  incorporated  club  against 
a company,  the  plaintiffs  were  found  entitled  to  recover  from  the 
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defendant  company  $5,000,  with  a reference  to  the  Master  to  ascer- 
tain and  state  the  true  amount  (if  any)  in  excess  of  that  sum 
payable  by  the  defendant  company  to  the  plaintiffs,  and  the  defend- 
ant company  was  directed  to  deliver  up  to  the  plaintiffs  the  contracts 
made  with  certain  hockey  players,  the  benefit  of  which  was  claimed 
by  the  plaintiffs,  and,  in  default  of  delivery  up,  the  Master  was 
directed  to  ascertain  and  state  what  damages  the  plaintiffs  had  sus- 
tained by  reason  of  non-delivery.  In  a second  action,  brought  by  the 
same  plaintiffs  against  the  same  defendant  company  and  two  officers 
thereof  CQ.  and  V.)  and  seven  hockey  players,  and  based  upon  the 
same  contract,  the  judgment  dismissed  the  action  as  against  the 
seven  players;  found  that  a certain  club  or  association  of  hockey 
players  was  under  the  control  of  the  defendant  company  and  that 
its  organisation  was  a mere  device  for  the  purpose  of  evading  the 
defendant  company’s  obligations  to  the  plaintiffs;  declared  that  the 
defendant  company  and  the  defendants  Q.  and  V.  held  the  contracts 
entered  into  by  the  seven  players  in  trust  for  the  plaintiffs;  required 
these  defendants  to  deliver  up  the  contracts  to  the  plaintiffs;  and 
directed  the  Master  to  inquire  and  state  the  damages  sustained  by 
the  plaintiffs  by  being  deprived  of  the  services  of  the  seven  players, 
in  breach  of  the  contracts  between  the  plaintiffs  and  the  defendant 
company.  The  Master  assessed  at  $100,000  the  damages  for  non-deliv- 
ery up  of  the  contracts  and  for  being  deprived  of  the  services  of  the 
players;  and  the  defendant  company  and  the  defendants  Q.  and  V. 
appealed  from  the  Master’s  report:  — 

Held,  that  damages  cannot  be  recovered  both  in  tort  and  for  breach  of 
contract  when  the  tort  and  the  breach  of  contract  result  from  the 
same  act;  in  every  such  case  the  plaintiff  must  elect  or  be  deemed  to 
have  elected;  and,  if  he  seeks  to  recover  damages  for  breach  of  con- 
tract, they  must  be  measured  upon  that  basis,  and  not  upon  the  basis 
of  any  coincident  or  concomitant  act  of  tort. 

Addis  v.  Gramophone  Co.  Ltd.,  [1909]  A.C.  488,  and  earlier  cases,  fol- 
lowed. 

The  use  in  the  agreement  and  in  the  judgment  in  the  second  action  of 
the  words  “ in  trust  ” added  nothing  to  the  obligations  imposed  upon 
the  defendant  company — it  meant  merely  that  the  player  contracts 
transferred  to  or  acquired  by  the  defendant  company  would  remain 
or  become  the  property  of  the  plaintiffs. 

It  was  not  open  to  the  Master,  under  the  judgment  of  reference,  to 
give  weight  to  any  evidence  of  malice  or  conspiracy  or  to  award  the 
plaintiffs  exemplary  or  punitive  damages.  The  damages  must  be 
limited  to  such  as  arose  naturally  from  the  breach  of  the  contract, 
or  such  as  might  reasonably  be  supposed  to  have  been  in  the  contem- 
plation of  the  parties,  according  to  the  rule  in  .Hadley  v.  Baxendale 
(1854),  9 Ex.  341. 

In  assessing  the  damages,  no  allowance  could  be  made  for  any  loss 
other  than  that  immediately  resulting  from  the  failure  to  get  back 
the  contracts  of  the  seven  players;  and  the  damages  must  be  limited 
to  what  the  plaintiffs  would  have  reaped  from  the  operation  of  their 
teams  under  those  contracts  during  the  season  of  1918-19. 

And  the  damages  against  the  defendant  company  were  reduced  to 

$10,000. 

The  appeal  of  the  defendants  Q.  and  V.  was  properly  before  the  Court, 
although  they  did  not  attend  before  the  Master  and  were  not  repre- 
sented at  any  time  throughout  the  reference:  failure  on  the  part  of 
a defendant  who  has  formally  appeared  and  pleaded  to  attend  or  put 
in  an  appearance  at  the  trial  or  upon  a reference  is  not  a failure  to 
“ appear  ” under  Rule  35,  and  does  not  deprive  the  defendant  of  his 
right  to  appeal  and  to  service  of  notice  of  subsequent  proceedings. 

These  defendants  were  not  liable  in  damages  for  breach  of  a contract 
to  which  they  were  not  parties. 
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Appeals  by  the  defendant  company  and  the  defendants  Querrie 
and  Vearncombe  from  the  report  of  Alcorn,  Assistant  Master, 
under  judgments  of  reference  in  two  actions ; and  motions  by  the 
plaintiffs  in  the  two  actions  for  judgments  on  further  directions 
and  as  to  costs. 

December  6 and  7,  1923,  and  January  19,  1924.  The  appeals 
and  motions  were  heard  by  Orde,  J.,  in  the  Weekly  Court,  Toronto. 

A.  C.  McM aster,  K.C.,  for  the  defendant  company. 

R.  T.  Harding,  K.C.,  for  the  defendants  Querrie  and  Vearn- 
combe. 

F.  N.  Tilley,  K.C.,  F.  R.  Smyth,  K.C.,  and  J.  F.  Boland,  for 
the  plaintiffs. 


1924. 


Toronto 

Hockey 

Club 

v. 


Arena 
Gardens  of 
Toronto 
Ltd. 


April  26.  Orde,  J. : — Owing  to  the  failure  of  the  plaintiffs  to 
serve  notice  of  the  filing  of  the  report  in  question  upon  the  defend- 
ants Querrie  and  Vearncombe  until  after  the  appeal  of  the  defend- 
ants the  Arena  Gardens  of  Toronto  Ltd.  had  been  argued,  the 
appeal  of  the  defendants  Querrie  and  Vearncombe  was  argued  later. 

The  reference  to  the  Master  in  Ordinary  proceeded  under  four 
judgments  pronounced  in  two  separate  actions,  which  were  tried 
together. 

The  first  action  was  commenced  on  the  20th  July,  1918,  by 
the  plaintiffs,  an  incorporated  body,  against  the  defendants  the 
Arena  Gardens  of  Toronto  Ltd.,  and  was  brought  to  recover  certain 
moneys  alleged  to  be  owing  to  the  plaintiffs  by  the  defendants,  and 
for  an  order. directing  the  delivery  over  by  the  defendants  to  the 
plaintiffs  of  certain  contracts  made  with  certain  hockey  players, 
the  benefit  of  which  was  claimed  by  the  plaintiffs. 

The  second  action  was  commenced  on  the  21st  December,  1918, 
by  the  plaintiffs  against  the  same  defendants  and  certain  indi- 
viduals. Of  those  individual  defendants,  Querrie  and  Vearncombe 
were  officers  of  the  defendant  company,  and  the  others  were  pro- 
fessional hockey  players.  This  action  was  based  upon  the  same 
contract  as  that  involved  in  the  first  action,  but  the  plaintiffs 
claimed  damages  equivalent  to  the  profit  which  the  plaintiffs  had 
lost  through  being  deprived  of  the  services  of  the  defendant  hockey 
players,  injunctions  restraining  the  defendant  company  and  its 
officers  from  employing  the  defendant  players  and  the  defendant 
players  from  serving  the  defendant  company,  a declaration  that 
the  defendant  company  and  Querrie  and  Vearncombe  held  the 
player  contracts  in  trust  for  the  plaintiffs,  and  an  order  that  such 
contracts  be  delivered  up  to  the  plaintiffs.  The  relief  last  men- 
tioned, it  will  be  noted,  was  also  claimed  in  the  first  action. 

The  two  actions  were  tried  together  before  the  late  Chief 
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Justice  of  the  King’s  Bench,  and  judgment  was  pronounced  in 
each  action  on  the  7th  January,  1920.  His  judgment  in  the  first 
action  was  varied  by  the  Appellate  Division  by  three  judgments 
(all  embodied  in  one  order)  dated  the  20th  October,  1920,  the 
19th  November,  1920,  and  the  10th.  December,  1920,  respectively. 
By  the  judgment  as  varied  the  amount  for  which  the  trial  Judge 
had  given  judgment  for  the  plaintiffs  in  respect  of  their  money 
demand  was  reduced  to  $5,000  with  a reference  to  the  Master  to 
ascertain  and  state  the  true  amount  (if  any)  in  excess  of  that  sum 
payable  by  the  defendant  company  to  the  plaintiffs.  The  defend- 
ant company  was  also  directed  within  one  week  to  deliver  the  player 
contracts  in  question  to  the  plaintiffs,  and  in  default  thereof  it  was 
referred  to  the  Master  to  ascertain  and  state  what  damages  the 
plaintiffs  had  sustained  by  reason  of  such  non-delivery. 

By  the  judgment  in  the  second  action,  which  was  affirmed  on 
the  20th  October,  1920,  by  the  Appellate  Division,  the  action  was 
dismissed  as  against  the  seven  defendant  hockey  players.  As  to 
the  other  defendants  the  judgment,  apart  from  the  disposition  of 
questions  of  costs,  was  as  follows : — 

“ 2.  This  Court  doth  find  that  the  Arena  Hockey  Club  or  the 
Arena  Gardens  Hockey  Club  in  the  pleadings  mentioned  was  and 
is  an  association  of  hockey  players  under  the  control  of  the  defend- 
ant the  Arena  Gardens  of  Toronto  Limited,  and  that  the  organisa- 
tion of  the  said  Arena  Hockey  Club  or  Arena  Gardens  Hockey 
Club  was  a mere  device  on  the  part  of  the  defendant  the  Arena 
Gardens  of  Toronto  Limited  for  the  purpose  of  evading  its  respon- 
sibilities and  obligations  to  the  plaintiffs  under  the  agreement 
between  the  plaintiffs  and  the  defendant  company  dated  the  9th 
day  of  November,  A.D.  1917,  and  doth  adjudge  the  same  accord- 
ingly. 

“ 3.  And  this  Court  doth  further  declare  that  the  defendants 
the  Arena  Gardens  of  Toronto  Limited,  Charles  Querrie,  and 
Hubert  Yearncombe  hold  the  contracts  entered  into  by  the  defend- 
ants Corbett  Dennannay,  E.  Reginald  Noble,  Harry  Cameron, 
Harry  Meeking,  Kenneth  Randall,  Alfred  Skinner,  and  Jack 
Adams  with  the  Arena  Hockey  Club  or  the  Arena  Gardens  Hockey 
Club  of  Toronto  in  trust  for  the  plaintiffs,  and  doth  adjudge  the 
same  accordingly. 

“ 4.  And  this  Court  doth  further  order  and  adjudge  that  the 
defendants  the  Arena  Gardens  of  Toronto  Limited,  Charles  Querrie, 
and  Hubert  Yearncombe  do,  within  one  week  after  service  hereof 
upon  them,  deliver  to  the  plaintiffs  the  contracts  of  players  entered 
into  by  the  defendants  Corbett  Dennannay,  E.  Reginald  Noble, 
Harry  Cameron,  Harry  Meeking,  Kenneth  Randall,  Alfred  Skinner, 
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and  Jack  Adams  with  the  Arena  Hockey  Club  or  the  Arena  Gar- 
dens Hockey  Club  of  Toronto,  in  the  next  preceding  paragraph 
hereof  referred  to,  which  may  be  in  their  respective  possession, 
power,  or  control. 

“ 5.  And  this  Court  doth  further  order  and  adjudge  that  it  be 
referred  to  the  Master  in  Ordinary  of  this  Court  to  ascertain  and 
state  the  damages  sustained  by  the  plaintiffs  by  reason  of  the 
plaintiff  company  being  deprived  of  the  services  of  the  defendants 
Corbett  Dennannay,  E.  Reginald  Noble,  Harry  Cameron,  Harry 
Meeking,  Kenneth  Randall,  Alfred  Skinner,  and  Jack  Adams  as 
hockey  players,  in  breach  of  the  contract  between  the  plaintiffs 
and  the  defendant  the  Arena  Gardens  of  Toronto  Limited,  in  the 
pleadings  mentioned.” 

It  will  be  noted  that  paras.  4 and  5 of  the  last  mentioned  judg- 
ment substantially  cover  the  sajne  ground  as  para.  3 of  the  judg- 
ment in  the  first  action  as  varied  by  the  Appellate  Division. 

During  the  course  of  the  reference  before  Mr.  Alcorn  as  Master 
in  Ordinary,  some  question  was  raised  as  to  the  principle  upon 
which  the  damages  were  to  be  assessed  under  these  judgments,  and 
an  interim  certificate  was  obtained  from  him  (which  will  be  found 
set  forth  in  full  in  para.  2 of  his  subsequent  reasons  for  judgment), 
and  ail  appeal  from  his  ruling  was  heard  by  the  Chief  Justice  of 
the  Common  Pleas.  By  his  judgment  upon  this  motion  the  learned 
Chief  Justice  expressed  his  views  as  to  the  way  in  which  the 
damages  should  be  calculated,  which  views  were  opposed  to  those 
which  the  Master  had  expressed  in  his  certificate,  but  the  Chief 
Justice  did  not  finally  determine  the  question,  preferring  to  leave 
the  matter  open  for  the  Court  when  the  final  report  should  come 
up  for  confirmation  or  by  way  of  appeal  or  on  further  directions. 
See  Toronto  Hockey  Club  Ltd.  v.  Arena  Gardens  Ltd.  (1922), 
23  O.W.N.  325. 

By  his  report  of  the  8th  October,  1923,  Mr.  Alcorn,  now  Assist- 
ant Master  of  the  Supreme  Court,  found  as  follows : — 

“ 1.  The  damages  the  plaintiffs  have  sustained  by  reason  of 
the  non-delivery  up  of  the  contracts  in  the  pleadings  mentioned, 
and  by  reason  of  the  plaintiff  company  being  deprived  of  the 
services  of  the  defendants  Corbett  Dennannay,  E.  Reginald  Noble, 
Harry  Cameron,  Harry  Meeking,  Kenneth  Randall,  Alfred  Skinner, 
and  Jack  Adams,  as  hockey  players,  in  breach  of  the  contract 
between  the  plaintiffs  and  the  defendant  the  Arena  Gardens  of 
Toronto  Limited  in  the  pleadings  mentioned,  is  the  sum  of 
$100,000.” 
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From  that  report  the  defendant  company  and  the  defendants 
Querrie  and  Yeamcombe  now  appeal. 

With  his  report  the  Assistant  Master  has  given  very  elaborate 
reasons  for  his  conclusions.  These  reasons  are  open  to  very  serious 
criticism. 

It  is  quite  clear  from  a perusal  of  the  pleadings  that  the  plain- 
tiffs’ two  actions  were  based  upon  the  contract  between  the  plain- 
tiffs and  the  defendant  company  of  the  9th  November,  1917,  and 
that  the  damages  were  for  the  breach  of  that  contract,  and  there 
is  nothing  in  the  judgments  under  which  the  reference  proceeded 
to  justify  any  other  assumption.  In  framing  his  report  the  Assist- 
ant Master  was  constrained  by  the  language  of  the  5th  paragraph 
of  the  trial  judgment  in  the  second  action  to  find  the  damages  as 
having  been  sustained  by  the  plaintiffs  as  a result  of  the  defendant 
company’s  breach  of  that  contract. 

Notwithstanding  this,  the  Assistant  Master  has  in  his  reasons 
dealt  with  the  whole  matter  not  only  as  if  it  were  an  action  of  tort, 
but  also  upon  some  theory,  not  justified  by  anything  in  the  judg- 
ment of  reference,  that  there  had  been  a finding  of  conspiracy 
against  certain  defendants.  And,  not  content  with  going  beyond 
the  scope  of  the  reference  in  these  respects,  he  expressly  assesses 
the  damages  upon  a punitive  or  exemplary  basis.  His  reasons 
throughout  are  replete  with  highly  coloured  statements  as  to  the 
conduct  of  the  defendant  company  and  of  -Querrie  and  Yearncombe, 
which  (whether  justified  or  not  is  immaterial)  are,  in  my  judg- 
ment, wholly  irrelevant  upon  the  question  of  the  defendant  com- 
pany’s liability  for  damages. 

For  example,  in  para.  3 of  his  reasons,  the  Assistant  Master, 
after  declaring  that  the  defendant  company  and  Querrie  and 
Yearncombe  are  “ joint  tort-feasors  in  trespass,”  proceeds  to  say: 
“They  have  left  nothing  undone  that  could  be  done  to  the  injury 
of  the  plaintiffs^  by  long  drawn-out,  deliberate,  cold-blooded  con- 
spiracy, to  ruin  the  plaintiffs.  They  should,  therefore,  pay  exem- 
plary and  punitive  damages.  The  acts  constituting  the  tort 
arising  out  of  contract,  the  conspiracy  and  its  execution,  are  a 
trespass,  shewing  malice  and  arbitrary  and  contemptuous  mis- 
feasance which  I think  call  for  retributory  and  exemplary  and 
punitive  damages.”  And  in  para.  11  he  says,  “ In  fixing  this 
sum”  (i.e.,  the  $100,000  found  to  be  the  damages),  “I  am  award- 
ing damages  with  due  regard  to  the  punitive  character  they  should 
bear  under  the  special  circumstances  of  the  case  as  detailed  in  the 
evidence,  and  to  the  defendant’s  position  as  trustee.” 

Throughout  the  reasons  there  are  constant  references  to  the 
conspiracy  of  the  defendant  company  and  the  defendants  Querrie 
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and  Vearncombe.  I need  not  quote  them  all.  One  reference  will 
suffice  to  indicate  what  was  in  the  Assistant  Master’s  mind.  In 
para.  3 he  says : “ On  the  evidence  I find  that  the  Arena  Gardens 
of  Toronto  Limited  and  Vearncombe  and  Querrie,  using  and  work- 
ing through  the  National  Hockey  Association  and  the  said  National 
Hockey  League)  were  also  one  and  the  same  interest  and  brought 
the  tort  by  conspiracy  to  its  final  culmination  in  depriving  the 
plaintiff  of  its  team  of  players.” 

I gather  from  the  Assistant  Master's  reasons,  and  especially 
from  what  he  says  in  para.  3 thereof,  that  he  regards  para.  2 of  the 
trial  judgment  in  the  second  action  as  constituting  a finding  by 
the  Court  that  there  was  a conspiracy.  But  all  that  para.  2 of 
the  judgment  does  is  to  make  it  clear  that  the  defendant  company, 
the  Arena  Gardens  of  Toronto  Limited,  could  not  avoid  its  obliga- 
tions and  responsibilities  to  the  plaintiffs  under  the  agreement  of 
the  9th  November,  1917,  through  the  device  of  the  Arena  Hockey 
Club  or  the  Arena  Gardens  Hockey  Club.  It  merely  fixes  liability, 
and  a contractual  liability  only,  upon  the  defendant  company  for 
the  acts  of  the  two  clubs  mentioned.  And  that  liability  is  con- 
fined to  the  defendant  company  and  is  not  imposed  upon  any 
one  else. 

By  the  agreement  of  the  9th  November,  1917  (the  plaintiffs 
being  then  members  of  and  holding  shares  in  the  capital  stock  of 
the  National  Hockey  Association  of  Canada  Limited,  and  also  hold- 
ing certain  contracts  with  hockey  players),  it  was,  among  other 
things,  agreed  that  the  plaintiffs  should  transfer  their  shares  in 
the  National  Hockey  Association  to  the  defendant  company  to  be 
held  in  trust  for  the  plaintiffs,  that  the  plaintiffs'  franchise  for  a 
professional  hockey  team  in  Toronto  should  he  operated  by  the 
defendant  company,  and  that,  after  payment  of  certain  expenses, 
there  should  be  a mutual  division  of  the  profits  derived  from  games 
played  during  the  season  1917-1918.  The  agreement  also  con- 
tained the  following  clauses,  which  are  the  foundation  of  the  plain- 
tiffs' cause  of  action  (“  the  company  of  the  first  part ''  being  the 
plaintiffs,  and  “the  company  of  the  second  part''  being  the  de- 
fendant company)  : — 

“ ( j ) The  company  of  the  first  part  shall  transfer  to  the  com- 
pany of  the  second  part,  to  be  held  in  trust,  the  contracts  of  players 
now  held  by  the  company  of  the  first  part  -or  under  negotiation  by 
the  company  of  the  first  part  or  hereafter  acquired  by  the  company 
of  the  first  part  or  the  company  of  the  second  part,  or  either  of 
them,  and  the  manager  of  the  team  appointed  by  the  company  of 
the  second  part  shall  obtain  from  each  and  every  of  such  players 
the  customary  contract  in  form  approved  of  by  the  hockey  league 
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and  any  additional  contract  which  the  company  of  the  first  part 
may  require  to  be  entered  into;  but  at  no  increased  remuneration. 


“ (m)  All  supplies  purchased  by  the  company  of  the  second 
part  to  replace  wear  and  tear  of  players’  outfits  shall  be  turned 
over  to  the  company  of  the  first  part  on  the  termination  of  the 
agreement. 

“ ( n ) And  there  shall  be  transferred  and  assigned  to  the  com- 
pany of  the  first  part  all  contracts  of  players  and  any  asset  or  right 
acquired  by  the  company  of  the  second  part  as  a member  of 
National  Hockey  Association  of  Canada  Limited,  in  the  place  and 
stead  of  the  company  of  the  first  part. 

“ (o)  The  company  of  the  second  part  shall  not  trade,  sell, 
release,  exchange,  deal  in,  or  dispose  of  any  player  now  under 
contract  to  the  company  of  the  first  part  or  for  whose  services 
there  may  be  any  negotiations  pending  at  the  execution  of  the  agree- 
ment, without  the  consent  in  writing  of  the  company  of  the  first 
part.” 

And  the  agreement  concludes  with  the  provision  that  it  shall 
continue  in  force,  unless  sooner  terminated,  for  the  season  of 
1917-1918. 

The  plaintiffs  transferred  to  the  defendant  company  their  con- 
tracts with  certain  of  the  seven  defendant  players,  all  of  which 
bound  the  players  to  play  during  the  season  of  1917-1918,  and 
also  during  the  next  season  of  1918-19.  And  the  defendant  com- 
pany was  bound,  as  the  judgments  in  the  two  actions  have  declared, 
to  deliver  up  to  the  plaintiffs  all  the  contracts  with  the  seven  defend- 
ant players  upon  the  termination  of  the  agreement  of  the  9th 
November,  1917,  that  is,  at  the  end  of  the  hockey  season  of  1917- 
18,  which,  according  to  the  terms  of  the  players’  contracts,  would 
be  about  the  16th  March,  1918. 

The  defendant  company  did  not  deliver  up  the  contracts  with 
the  seven  defendant  players  in  accordance  with  the  agreement, 
with  the  result  that  the  plaintiffs  lost  the  benefit  of  their  services 
for  the  following  season  and  were  unable  to  operate  a professional 
hockey  team  during  that  season. 

There  is,  as  is  explained  in  the  Assistant  Master’s  reasons,  a 
custom,  amounting  practically  to  a rigid  law  in  the  professional 
hockey  world,  that,  notwithstanding  that  a playing  contract  may 
be  for  a limited  period,  such  as  one  year,  or  two  years,  the  player 
is  nevertheless  not  wholly  free  to  make  a new  contract  with  whom 
he  pleases  at  the  termination  of  his  contract.  The  number  of 
professional  hockey  clubs  being  limited,  and  all  being  banded  to- 
gether in  one  league  or  association,  a player,  though  legally  free  to 
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contract  elsewhere,  cannot  do  so  without  the  consent  of  the  club 
holding  his  expiring  contract.  Any  attempt  at  independence  may 
result  either  in  his  finding  himself  out  in  the  cold  and  unable  to 
iget  employment  as  a hockey  player,  or  in  any  other  club  which 
employs  him  finding  itself  in  difficulties  with  the  other  members 
of  the  league.  As  it  was  put  by  Mr.  Heffernan  in  his  evidence 
upon  the  reference : “ A contract  is  good  for  life  unless  you  release 
the  player  . . . If  I sign  with  St.  Patrick’s  I could  not  go  to 
Montreal  and  play  without  the  consent  of  St.  Patrick’s  club  . . .” 
Q.  “ You  are  tied  up  for  life  ?”  A.  “ Yes.”  And  he  is  speaking 
here  of  a contract  which  on  its  face  terminates  in  one  or  two  years. 

The  Assistant  Master  adopts  this  theory  as  to  the  power  to 
control  the  future  service  of  a player  with  whom  a club  has  once 
made  a contract.  By  para.  5 of  his  reasons  he  finds  “ that  under 
the  National  Hockey  Association  and  also  under  the  National 
Hockey  League  forms  of  contract,  which  in  practice  were  renew- 
able every  year,  an  option  for  the  following  years  was  contained, 
and  so  players  under  contract  were  the  property  of  the  club.” 

With  this  theory  as  a foundation,  and  giving  weight  to  what 
he  considers  the  tortious  acts  of  the  defendant  company  and  those 
with  whom  they  conspired,  and  with  the  expressed  intent  of 
making  the  damages  punitive  and  exemplary,  the  Assistant  Master, 
by  para.  11  of  his  reasons,  finds  the  plaintiffs  entitled  to  damages 
down  to  the  date  of  the  assessment,  that  is,  for  five  consecutive 
seasons,  commencing  with  1918-19  and  ending  with  1922-23,  such 
damages  being  the  loss  of  profit  at  $20,000  per  annum,  which  he 
capitalizes  at  $100,000.  That  sum  he  fixes  as  “ the  potential  value 
of  the  plaintiff’s  asset  when  it  handed  over  the  team,”  and  he 
declares  that  “ by  the  wilful  and  malicious  acts  of  defendants, 
plaintiff’s  said  asset  has  been  and  is,  so  far  as  plaintiff  is  concerned, 
totally  destroyed.” 

I find  it  very  difficult  to  follow  the  reasoning  of  the  Assistant 
Master.  At  times  he  discusses  the  matter  as  if  the  plaintiffs’  cause 
of  action  had  been  based  on  tort,  while  at  other  times  he  deals  with 
questions  of  tort,  including  conspiracy,  malice,  and  trespass,  as 
elements  in  determining  the  damages  resulting  from  a breach  of 
contract.  There  is  also  the  question  of  a breach  of  trust  and  the 
damages  flowing  from  it,  which  will  be  dealt  with  more  fully  later. 

It  is  of  course  elementary  that  in  many  cases  a person  injured 
by  the  act  of  another  may  sue  either  in  tort  or  for  breach  of  con- 
tract, though  there  is  but  one  act  causing  the  injury.  For  example, 
a carter  who  agrees  to  carry  and  deliver  an  article  for  me  in  the 
same  condition  as  when  he  received  it,  but  who  through  negligence 
•destroys  it,  may  be  liable  to  me  either  for  his  breach  of  contract, 
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or  in  tort  for  his  negligence.  And  there  might  be  elements  in, 
or  incidental  to,  a contract  which,  nnder  the  rules  in  Hadley  v. 
Baxendale  (1854),  9 Ex.  341,  might  entitle  me  to  greater  damages 
if  I sued  for  breach  of  contract  than  if  I sued  in  tort,  while  on 
the  other  hand  the  damages  consequent  upon  the  negligence  might, 
in  the  particular  circumstances,  be  greater  if  I chose  to  sue  in 
tort  rather  than  for  breach  of  contract.  In  many,  perhaps  the 
majority,  of  such  cases,  it  would  be  immaterial  whether  the  cause 
of  action  sounded  in  tort  or  in  contract,  because  the  measure  of 
damages  would  be  the  same.  Our  modern  methods  of  pleading 
and  procedure  tend  to  obscure  the  real  distinction  between  the  two 
causes  of  action,  and  there  are  doubtless  many  cases  where  the 
statement  of  claim  is  so  drawn  that  it  may  be  difficult,  if  not 
impossible,  to  say  afterwards  whether  the  plaintiff  elected  to  sue  in 
tort  or  for  breach  of  contract.  But  the  distinction  exists,  and 
necessarily  becomes  of  importance  if  it  affects  the  measure  of 
damages.  There  is  no  foundation  for  any  theory  that  a plaintiff 
can  recover  both  in  tort  and  for  breach  of  contract  when  the  tort 
and  the  breach  of  contract  result  from  the  same  act.  In  every  such 
case  the  plaintiff  must  either  elect  or  be  deemed  to  have  elected: 
the  recovery  of  one  judgment  in  respect  of  two  distinct  and  technic- 
ally incompatible  causes  of  action  is  impossible. 

It  is  hardly  necessary  to  cite  authority  for  this.  It  is  rather 
to  be  taken  for  granted  from  cases  like  Sikes  v.  Wild  (1861),  1 
B.  & S.  587,  where  Lord  Blackburn,  at  p).  594,  says:  “I  do  not 
see  how  the  existence  of  misconduct  can  alter  the  rule  of  law  by 
which  the  damages  for  the  breach  of  a contract  are  to  be  assessed : 
it  may  render  the  contract  voidable  on  the  ground  of  fraud,  or  give 
a cause  of  action  for  deceit,  but  surely  it  cannot  alter  the  effect  of 
the  contract  itself. ” And  the  leading  case  of  Bain  v.  Fothergill 
(1874),  L.R.  7 H.L.  158,  makes  it  clear  that  when  a vendor  who 
enters  into  a contract  for  the  sale  of  land,  knowing  that  he  has  no 
title  to  it,  is  sued  in  respect  thereof,  the  purchaser  must,  if  he 
wishes  to  recover  more  than  the  expenses  which  he  has  incurred, 
sue  in  tort  for  the  deceit,  and  not  upon  the  contract. 

The  cases  just  cited  and  the  more  recent  one  of  Addis  v.  Gramo- 
phone Co.  Ltd.,  [1909]  A.C.  488,  are  sufficient  to  shew  that,  if  the 
damages  are  sought  to  be  recovered  for  breach  of  contract,  then 
they  must  be  measured  upon  that  basis,  and  not  upon  the  basis  of 
any  coincident  or  concomitant  act  of  tort.  The  Addis  case  is  a 
good  example  of  an  effort  to  engraft  upon  a judgment  for  damages 
for  breach  of  contract  principles  for  measuring  the  damages  applic- 
able only  to  cases  of  tort.  There  a servant  had  been  wrongfully 
dismissed  from  his  employment,  and  it  was  held  that  he  could 
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recover  only  the  salary  and  commissions  w^ich  he  would  have 
earned  during  the  period  covered  by  the  wrongful  dismissal,  and 
that  the  jury  could  not  allow  further  damages  because  of  the 
manner  of  his  dismissal  or  for  his  injured  feelings,  or  for  any 
loss  sustained  from  the  fact  that  his  dismissal  of  itself  made  it 
more  difficult  for  him  to  obtain  fresh  employment.  The  Addis 
case  is  instructive  because  the  opinion  of  Lord  Collins,  who  thought 
that  the  acts  just  mentioned  might  constitute  an  aggravation  of 
the  damages,  was  clearly  and  distinctly  controverted  by  the  other 
law  Lords. 

Here  the  main  questions  to  be  disposed  of,  upon  the  argument 
before  me,  are : ( 1 ) The  damages  to  be  assessed  being  for  a breach 
of  the  defendant  company’s  contract  to  deliver  up  the  contracts 
with  the  seven  defendant  players,  what  is  the  measure  thereof? 
(2)  Or  are  the  damages  to  be  assessed  as  upon  a breach  of  trust 
by  the  defendant  company  in  failing  to  deliver  up  the  player  con- 
tracts, and,  if  so,  are  they  to  be  assessed  in  the  present  case  upon 
any  principles  different  from  those  applicable  to  a breach  of 
contract  ? 

Dealing  with  the  second  of  these  questions  first,  it  seems  to  me 
that  too  much  stress  is  laid  by  the  plaintiffs  upon  the  words  “in 
trust  ” in  the  agreement  of  the  9th  November,  1917,  and  in  para.  3 
of  the  trial  judgment  in  the  second  action.  The  agreement  of  the 
9th  November,  1917,  by  para,  (j)  provides  that  the  player  con- 
tracts then  to  be  transferred  to  or  afterwards  acquired  by  the 
defendant  company  are  to  be  held  by  it  in  trust  for  the  plaintiffs. 
In  other  words,  the  player  contracts  were  to  remain  or  to  become 
the  property  of  the  plaintiffs,  though  held  by  the  defendant  com- 
pany for  the  purpose  of  carrying  out  its  obligations  to  the  plaintiffs 
under  the  agreement.  Now,  para.  2 of  the  judgment  just  men- 
tioned having  declared  that  the  organisation  of  the  Arena  Hockey 
Club  and  the  Arena  Gardens  Hockey  Club  was  a mere  device  of 
the  defendant  company  for  the  purpose  of  evading  its  obligations 
under  the  agreement,  para.  3 goes  on  to  declare  that  the  contracts 
entered  into  by  the  seven  defendant  players  with  either  of  those 
two  clubs  were  held  by  the  defendant  company  and  the  defendants 
Querrie  and  Vearncombe  in  trust  for  the  plaintiffs.  In  other 
words,  para.  3 merely  implements  para.  2,  and  so  sweeps  into  the 
scope  of  the  agreement  of  the  9th  November,  1917,  player  con- 
tracts which  on  their  face  might  not  appear  to  come  within  its 
terms.  But  it  does  no  more  than  that.  It  is  not  to  be  strained 
beyond  its  clear  and  unmistakable  meaning  and  intention  into  a 
declaration  by  the  Court  that  there  was  some  kind  of  trusteeship 
established  outside  the  terms  of  the  agreement. 
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I am  unable  to  see  how  the  use  of  the  words  “ in  trust  ” in  the 
agreement  really  adds  anything  to  its  meaning  or  to  the  obligations 
imposed  upon  the  defendant  company.  The  expression  merely 
emphasised  what  would  have  been  otherwise  gathered  from  the 
instrument,  namely,  that  the  player  contracts  transferred  to  or 
afterwards  acquired  by  the  defendant  company  would  remain  or 
become  the  property  of  the  plaintiffs.  That  being  the  case,  a 
trusteeship  would  have  arisen  as  a necessary  consequence  of  the 
relationship  between  the  parties. 

Mr.  Tilley  laid  great  stress  upon  this  feature  of  the  agreement, 
and  argued  that,  as  the  defendant  company  had  done  something 
wrongful  to  advance  its  own  interests  contrary  to  its  duty  as  trustee 
for  the  plaintiffs,  the  Assistant  Master  acted  properly  in  taking 
into  consideration,  when  assessing  the  damages,  the  wrongful  acts 
of  the  defendants.  He  contended  that  it  is  always  necessary  to 
determine  the  circumstances  under  which  the  damages  fall  to  be 
assessed,  and  that  here,  even  treating  the  damages  as  resulting 
from  a breach  of  contract,  if  that  contract  creates  a trust  then  the 
character  of  the  breach  would  enlarge  the  measure  of  damages. 

As  an  argument  this  sounds  attractive,  but  is  there  really  any 
authority  for  the  suggestion  that  damages  resulting  from  a breach 
of  trust  created  by  contract  are  to  be  assessed  upon  any  principle 
different  from  those  applicable  to  breaches  of  contract  as  such? 
If  there  were  any^  it  would  have  been  cited  to  me.  I have  failed 
to  find  any  such  principle  enunciated  anywhere.  I was  referred 
to  Underhill  on  Trusts,  7th  ed.,  pp.  175-6,  and  Bevcm  v.  Webb, 
[1905]  1 Ch.  620,  there  cited.  But  what  is  discussed  there  is  the 
liability  of  a trustee  who  turns  the  trust  property  or  his  position 
of  trustee  to  his  own  profit.  He  then  becomes  a constructive  trustee 
of  the  profit  for  the  persons  equitably  entitled  to  the  property. 
Thus  a trustee  of  an  expiring  leasehold  who  renews  the  leasehold 
for  his  own  benefit  is  deemed  to  have  renewed  it  for  the  benefit  of 
the  cestui  que  trust.  But  what  the  trustee  is  called  upon  to  do  in 
such  cases  is  to  account  for  the  benefit  in  fact  derived  (including 
perhaps  what  as  a prudent  trustee  he  ought  to  have  derived)  from 
the  trust  property. 

Now,  it  is  conceivable  that  if  the  defendant  company  had,  as  a 
result  of  their  control  for  the  time  being  of  the-  player  contracts, 
procured  renewals  with  the  same  players  from  time  to  time  for  a 
period  of  five  years,  and  had  during  that  period  made  profits  there- 
from, the  Court  might,  upon  the  principle  urged  by  Mr.  Tilley, 
have  required  the  defendant  company  to  account  for  the  profits  so 
made.  Whether  the  principle  stated  in  Underwood,  at  pp.  175-6, 
would  be  extended  to  the  renewal  of  contracts  such  as  those  in 
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question  here  might  be  a nice  question.  But  the  judgment  oi  Orde,  J. 
reference  is  not  upon  the  basis  of  an  accounting  by  the  defendant  1924. 
company  for  profits  made — it  is  merely  a judgment  for  damages  T(^^to 
for  the  breach  of  contract  and  nothing  more.  Within  the  limits  hockey 
by  which  those  damages  must  be  measured,  actual  profits  derived  Club 

by  the  defendant  company  from  its  retention  of  the  player  con-  Arena 

tracts  in  breach  of  its  obligation  to  deliver  them  up,  would  of  course  F 

be  a factor  in  fixing  the  loss  sustained  by  the  plaintiffs.  Ltd. 

The  Assistant  Master  being  limited  in  measuring  the  damages 
to  those  resulting  from  that  breach  of  the  agreement  of  the  9th 
November,  1917,  which  is  mentioned  in  the  judgment  of  reference, 
namely,  the  failure  to  deliver  up  the  contracts  with  the  seven 
defendant  players,  it  was  not  open  to  him  to  give  weight  to  any 
evidence  of  malice  or  conspiracy  or  to  award  the  plaintiffs  exem- 
plary or  punitive  damages:  Addis  Y.  Gramophone  Co.  Ltd.,  [1909] 

A.C.  488.  The  damages  must  be  limited  to  “ such  as  may  fairly 
and  reasonably  be  considered  either  as  arising  naturally,  i.e., 
according  to  the  usual  course  of  things,  from  such  breach  of  con- 
tract itself,  or  such  as  may  reasonably  be  supposed  to  have  been  in 
the  contemplation  of  both  parties  at  the  time  they  made  the  con- 
tract as  the  probable  result  of  the  breach  of  it Hadley  v.  Baxen- 
dale,  9 Ex.  341,  at  p.  354.  I cannot  refrain  from  pointing  out, 
when  referring  to  Hadley  v.  Baxendale,  that  there  is  no  authority 
whatever  for  applying  the  second  and  third  rules  in  that  case  to 
cases  of  tort,  as  the  Assistant  Master  expressly  purports  to  do.  All 
the  rules  laid* down  in  Hadley  v.  Baxendale  are  based  on  the  exis- 
tence of  a contract.  And,  as  it  can  hardly  be  inferred  that  the 
parties  to  a contract  contemplate  the  commission  of  any  wrongful 
acts  by  either  party  as  a special  circumstance  upon  which  to  found 
special  damages,  those  rules  cannot  be  strained  to  cover  such  special 
damages  as  resulting  from  the  breach. 

The  contracts  with  the  seven  defendant  players  in  question 
expired  at  the  end  of  the  season  1918-19,  so  that,  so  far  as  the 
subject-matter  of  the  agreement  of  the  9th  November,  1917,  was 
concerned,  it  then  ceased  to  exist,  and  on  the  face  of  the  agreement 
and  according  to  its  express  terms  no  damage  could  result  from 
the  failure  to  deliver  up  the  contracts  beyond  those  sustained 
during  that  season  only.  Was  there  any  special  circumstance  or 
anything  in  the  contemplation  of  the  parties  upon  which  to  in- 
crease the  damages  so  as  to  include  loss  or  prospective  loss  beyond 
that  season?  The  learned  Chief  Justice  of  the  Common  Pleas, 
when  the  matter  came  before  him  upon  the  Assistant  Master’s 
interim  certificate,  appeared  to  think  not  (23  O.W.N.  325),  but 
he  left  the  question  open  so  that  his  views  would  not  be  binding 
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upon  me  if  I disagreed  with  them.  I think  it  is  unfortunate  that 
the  Assistant  Master,  with  the  opinion  of  the  learned  Chief  Justice 
before  him,  instead  of  assuming  that  the  Chief  Justice  was  in 
error,  as  the  Assistant  Master  stated,  did-  not  make  an  assessment 
of  the  damages  upon  that  basis  as  an  alternative  to  the  larger  sum. 
The  Assistant  Master  simply  brushes  the  judgment  of  the  Chief 
J ustice  aside  and  proceeds  as  if  it  were  of  no  weight  or  consequence 
whatever. 

As  the  learned  Chief  Justice  says,  the  assessment  of  the  dam- 
ages in  the  present  case  is  a difficult  task,  both  for  the  plaintiffs  to 
prove  them  and  for  the  Master  to  compute  them,  because  there  is 
no  qxact  measure.  The  parties  were  not  dealing  with  a commodity 
which  could  be  bought  and  sold  in  the  open  market.  Even  assum- 
ing that  the  control  of  a professional  hockey  team  by  virtue  of 
contracts  with  a number  of  hockey  players  was  a valuable  thing, 
as  it  undoubtedly  was,  its  value  really  depended  upon  a large 
number  of  factors  which  might  or  might  not  be  under  the  control 
of  the  owner  of  the  team.  Membership  in  a league  or  association 
of  clubs  was  a sine  qua  non , and  failure  to  secure  or  retain  such 
membership  might  destroy  in  a moment  what  had  been  a valuable 
franchise  with  an  earning  power  of  tens  of  thousands  of  dollars  in 
a season,  and  render  it  utterly  worthless.  Of  course  the  skill  and 
personality  of  the  players  constituting  a team  would  go  a long 
way  towards  its  retention  in  the  league,  and  the  preservation  of 
its  consequent  value.  But  membership  in  the  league  would  also 
depend  to  a large  extent  upon  whether  or  not  the  owner  of  a par- 
ticular team  was  persona  grata  to  the  other  members,  and  the 
owner  might  find  himself  for  personal  reasons  suddenly  excluded 
from  the  league  and  the  value  of  his  team  immediately  destroyed. 

Having  regard  to  the  peculiar  nature  of  the  subject-matter  of 
the  contract  and  to  its  precarious  and  uncertain  value,  it  would 
have  been  a matter  of  great  difficulty,  if  not  impossible,  for  the 
plaintiffs  to  have  established  a right  to  damages  to  any  such 
amount  as  $100,000  or  five  years*  prospective  profits  of  $20,000 
per  year,  even  if  the  player  contracts  had  been  for  five  years 
instead  of  only  one.  The  case  would  be  well  within  Corbet  v. 
Johnson  (1884),  10  A.R.  564,  575,  and  Julian  v.  Jones  (1911), 
3 OAV.N.  361.  The  profits  would  be  too  speculative  and  uncer- 
tain to  form  the  basis  for  a computation  of  damages. 

In  the  present  case  not  only  were  there  no  binding  contracts 
from  the  players  beyond  the  spring  of  1919,  but  the  plaintiffs  had 
no  assurance  of  membership  in  the  League.  There  was  no  cer- 
tainty, if  the  contracts  had  been  delivered  to  them,  that  they  could 
have  used  the  team  at  all,  and  the  result  would  have  been  that  the 
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players  would  have  been  obliged  to  seek  employment  elsewhere. 
I am  not  overlooking  the  fact  that  the  defendant  company  may 
have  been  largely  instrumental  in  excluding  the  plaintiffs  from 
the  league,  but  it  does  not  follow  that  the  defendant  company  could 
have  secured  the  reinstatement  of  the  plaintiffs  in  the  league,  had 
it  tried  to  do  so.  On  the  contrary  the  very  agreement  in  question 
seems  to  have  been  entered  into  because  of  some  antagonism  to 
the  plaintiffs,  or  to  Livingstone,  their  controlling  spirit,  on  the 
part  of  members  of  the  league  other  than  the  defendant  company 
or  those  who  controlled  it. 

In  truth  the  real  tribunal  for  the  determination  of  the  status 
of  the  plaintiffs  and  the  consequent  value  of  any  hockey  team  it 
might  own  or  control  was  the  aggregation  of  individuals  who  were 
interested  in  professional  hockey  and  who  controlled  and  regulated 
the  series  of  games  between  the  teams.  The  personal  equation 
could  not  fail  to  be  an  important  element  in  the  plans  and  activi- 
ties of  any  such  body  of  men,  and  a majority  of  them  might  at 
any  time  enlarge  or  restrict  their  activities  or  decide,  upon  purely 
selfish  and  material  grounds,  to  exclude  one  man  and  take  in 
another.  From  a practical  point  of  view  it  is  difficult  to  believe 
that  those  who  choose  to  interest  themselves  in  an  association  for 
such  purposes  would  define  their,  legal  rights  by  any  form  of 
binding  agreement  except  for  very  limited  periods  of  time.  Mr. 
McMaster  argued  that  the  plaintiffs  by  resorting  to  litigation  to 
establish  their  rights,  instead  of  going  to  the  league  itself,  had 
themselves  destroyed  the  value  of  any  franchise  or  standing  they 
might  otherwise  have  had  in  the  league.  Having  regard  to  what 
I have  already  said  as  to  the  personal  equation,  there  is  much 
force  in  this  contention.  Any  existing  antagonism  to  Livingstone 
would  almost  inevitably  be  aggravated  by  the  commencement  of 
these  proceedings.  This  was  the  view  of  Calder,  the  president  of 
the  league. 

For  these  reasons,  I do  not  think  it  was  proper  for  the  Assistant 
Master  under  the  judgment  of  reference  to  include  in  his  assess- 
ment of  the  damages  resulting  from  the  defendant  company’s 
breach  of  its  contract  any  other  loss  than  that  immediately  result- 
ing from  the  failure  to  get  back  the  contracts  of  the  seven  defendant 
players.  The  damages  must  be  limited  to  what  the  plaintiffs  would 
have  reaped  from  the  operation  of  the  team  under  those  contracts 
during  the  season  of  1918-19.  Now  it  is  admitted  that  the  team 
lost  money  during  the  seasons  of  1914-15  and  1915-16,  and  that 
there  was  no  profit  for  the  season  of  1916-17.  For  the  season  of 
1917-18,  when  the  team  was  operated  by  the  defendant  company 
under  the  agreement  in  question,  there  wag  a profit  for  which  the 
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defendant  clnb  has  accounted  to  the  plaintiffs.  In  the  absence  of 
evidence  that  the  plaintiffs  might  have  reaped  a greater  profit 
during  the  season  of  1918-19,  any  profits  realised  by  the  defendant 
company  might  be  a fair  measure  of  the  plaintiffs’  damages,  though 
the  fact  that  the  plaintiffs  had  no  ice  upon  which  to  play,  and  no 
membership  in  the  league,  might  have  rendered  the  team  of  no 
value  in  their  hands  during  that  season.  It  is  said,  in  reply  to 
that,  that  if  the  plaintiff  company  had  had  the  team  during  the 
season  of  1918-19,  the  defendant  company  would  have  leased  its 
ice  to  them.  That  is  of  course  mere  speculation.  However  pos- 
sible or  even  probable  that  might  be,  the  defendant  company  was 
under  no  obligation  to  do  so,  and  might  well,  with  its  membership 
in  the  league,  have  procured  another  team  and  so  have  left  the 
plaintiffs  in  the  air  with  no  ice  and  no  schedule  of  games  to  play, 
and  therefore  owning  a valueless  team,  which  would  probably  have 
broken  up  and  sought  employment  with  other  members  of  the 
league. 


Mr.  McMaster  contends  that,  in  the  circumstances,  the  owner- 
ship of  the  team  could  have  been  of  no  measurable  value  to  the 
plaintiffs  during  the  1918-19  season;  and  that,  as  the  defendant 
company  made  no  profit  from  the  operation  of  the  team  during  that 
season,  the  plaintiffs’  damages  for  the  defendants’  breach  of  con- 
tract were  purely  nominal.  The  Assistant  Master  assumes  that  the 
defendant  company  did  in  fact  make  a profit  from  the  team  in 
1918-19,  but  Mr.  McMaster  disputes  this,  and  the  evidence  is  by 
no  means  clear  upon  the  point,  though  perhaps  I ought  to  say  that 
it  is  so  voluminous  that  I have  been  unable  to  find  anything  in  it 
to  satisfy  my  mind  upon  the  point.  The  defendant  company  ap- 
pears to  have  subsequently  transferred  some  of  the  player  contracts 
for  a consideration. 


There  is  in  evidence  a significant  letter,  dated  the  12th  Decem- 
ber, 1917,  from  Livingstone  to  Mr.  Claxton,  who  was  representing 
the  defendant  company  in  the  negotiations,  offering  to  sell  the 
team,  franchise,  and  other  rights  for  $15,000.  This  offer  was  open 
for  acceptance  at  any  time  before  the  15th  April,  1918.  It  was 
not  accepted ; but,  while  it  is  not  necessarily  a measure  of  the  capital 
value  of  the  team  during  the  following  season,  it  does  provide  a test 
of  its  capital  value  at  the  commencement  of  the  season  of  1917-18. 
It  is  fair  of  course  to  keep  in  mind  that  when  the  offer  was  made 
there  had  been  three  successive  seasons  of  loss,  and  that  the  season 
then  commencing  ultimately  proved  a profitable  one.  But  it  does 
not  follow  that  the  plaintiffs  could  have  reaped  the  same  profits  as 
the  defendant  company,  even  with  membership  in  the  league  and 
a rink  to  play  in.  I think  it  is  fair  to  assume,  however,  that  the 
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plaintiffs,  with  the  player  contracts  in  their  possession,  even  with- 
out membership  in  the  league  and  without  a rink,  might  during 
the  summer  of  1918  have  been  in  a position  to  sell  or  transfer  the 
contracts  to  some  other  team  for  the  following  season  or  to  negotiate 
for  reinstatement  in  the  league.  What  the  value  of  that  strategic 
position  would  have  been  is,  I fear,  really  a matter  of  speculation. 

But  I desire  to  avoid,  if  possible,  a reference  back  to  the  Master 
to  assess  damages  upon  the  proper  footing.  Having  regard  io  the  Ltd. 
fact  that  Livingstone  placed  a capital  value  upon  the  team  and 
franchise  in  1917  of  $15,000,  and  to  the  fact  that  the  defendant 
company  reaped  some  benefit  from  the  subsequent  sale  or  transfer 
of  the  contracts,  I think  that  I am  giving  to  the  plaintiffs  the 
utmost  of  the  damages  to  which,  according  to  the  measure  by 
which  in  my  view  the}'  are  to  be  assessed,  they  are  entitled,  if  I fix 
them  at  $10,000. 

There  remains  the  question  of  the  liability  of  Querrie  and 
Yearncombe  to  be  disposed  of.  As  already  stated,  these  two  de- 
fendants had  not  been  served  with  notice  of  the  filing  of  the  report 
when  the  motion  first  came  on,  and  they  were  not  then  represented 
by  counsel.  As  the  5th  paragraph  of  the  judgment  referred  to 
the  damages  resulting  from  the  breach  of  a certain  contract,  I 
assumed  that  the  plaintiffs  could  have  no  intention  of  trying  to 
fasten  upon  these  two  defendants  a liability  for  damages  for  the 
breach  of  a contract  to  which  they  were  not  parties. 

In  this  assumption  it  seems  that  I was  wrong,  for  later  the 
plaintiffs  served  notice  of  the  filing  of  the  report  upon  the  solicitors 
for  Querrie  and  Yearncombe,  who  at  once  appealed.  Upon  this 
appeal  Mr.  Boland,  for  the  plaintiffs,  took  the  preliminary  objec- 
tion that  the  time  for  appealing  had  expired,  not  because  the 
appeal  had  not  been  brought  within  the  time  allowed  by  the  Rules 
after  the  service  of  the  notice  of  filing  itself,  but  because,  as  he 
contended,  these  two  defendants  were  not  entitled  to  notice  of 
filing  at  all.  The  first  natural  answer  to  that  objection  is,  of 
course,  why  was  the  notice  served  if  it  was  unnecessary  ? But  that 
would  not  be  a sound  answer  if,  under  the  Rules,  notice  of  filing  is 
really  not  required.  The  defendants  Querrie  and  Yearncombe  did 
not  attend  before  the  Assistant  Master  and  were  not  represented 
by  counsel  at  any  time  throughout  the  reference.  Mr.  Boland 
referred  me  to  Rule  35  and  to  Toronto  General  Trusts  Corporation 
y.  Craig  (1901),  2 O.L.R.  238,  but  they  have  no  application  at  all 
to  the  present  case.  Rule  35  provides  that  a “ defendant  who  fails 
to  appear  shall  not  be  entitled  to  notice  of  any  subsequent  pro- 
ceeding in  the  action.”  This  of  course  refers  to  the  entry  of  an 
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appearance  to  the  writ  of  summons.  And  in  the  Craig  case,  which 
dealt  with  the  question  of  the  necessity  of  serving  notice  of,  the 
filing  of  a Master’s  report,  the  defendant  had  not  appeared  to  the 
writ.  Failure,  on  the  part  of  a defendant  who  has  formally  appeared 
and  pleaded,  to  attend  or  put  in  an  appearance  at  the  trial,  or 
upon  a reference,  while  it  entitles  the  Court  upon  proof  of  the 
plaintiff’s  claim  to  give  judgment  against  the  non-attending 
defendant,  is  not  a failure  to  “ appear  ” under  Rule  35,  and  does 
not  deprive  the  defendant  of  his  right  to  appeal  and  to  service  of 
notice  of  subsequent  proceedings.  The  point  is  so  clear  that  I am 
surprised  that  any  one  should  seriously  argue  it. 

If  the  plaintiffs  intended  to  hold  Querrie  and  Yearncombe  to 
any  liability  under  the  judgment  or  the  report,  notice  of  filing  was 
necessary,  and  the  appeal  came  properly  before  me. 

Querrie  and  Yearncombe  are  not  parties  to  the  first  action,  and 
nothing  in  the  judgment  therein  affects  them.  The  only  liability 
imposed  upon  them  by  the  judgment  in  the  second  action  is  the 
declaration,  by  the  3rd  paragraph  thereof,  that  they  with  the  de- 
fendant company  hold  the  contracts  made  by  the  Arena  Hockey 
Club  and  the  Arena  Gardens  Hockey  Club  with  the  seven  defendant 
players  in  trust  for  the  plaintiffs  and  the  direction  to  deliver  them 
up  to  the  plaintiffs  contained  in  para.  4.  As  I have  already  pointed 
out,  this  declaration  was  for  the  sole  purpose  of  identifying  these 
contracts  with  those  covered  by  the  agreement  of  the  9th  November, 
1917.  But  there  is  nowhere  in  the  judgment  any  direction  to 
assess  damages  against  them,  and  they  were  not  parties  to  the 
agreement.  Whatever  part  they  may  have  played  as  officers  of 
the  defendant  company  in  depriving  the  plaintiffs  of  the  player 
contracts,  I see  no  foundation  in  the  judgment  for  holding  them 
liable  for  damages  for  the  breach  of  a contract  to  which  they  were 
not  parties.  For  this  reason,  I think  that  the  action  as  against 
them  should  now  stand  dismissed. 


There  will  be  judgment  reducing  the  amount  of  the  damages 
found  due  by  the  report  from  $100,000  to  $10,000,  and,  as  so 
varied,  confirming  it,  and  the  action  as  against  Querrie  and  Yearn- 
combe, in  so  far  as  it  involves  any  claim  for  damages,  shall  stand 
dismissed. 

The  disposition  of  the  costs- of  the  reference  and  of  the  costs 
which  are  reserved  by  the  last  paragraph  of  the  judgment  of  the 
Appellate  Division  in  the  first  action,  is  not  easy.  As  the  prolonged 
reference  was  largely  due  to  the  demand  of  the  plaintiffs  for  dam- 
ages upon  a wrong  footing,  I think  the  simplest  course  will  be  to 
let  each  party  bear  its  own  costs  of  the  reference  and  those  which 
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come  under  the  last  paragraph  of  the  appellate  judgment.  The 
plaintiffs  should  pay  to  the  defendant  company  and  to  the  defend- 
ants Querrie  and  Vearnoombe  the  costs  of  their  respective  appeals 
from  the  Assistant  Master’s  report,  and  also  to  the  defendant  com- 
pany the  costs  of  the  motion  before  the  Chief  Justice  of  the 
Common  Pleas  upon  the  interim  certificate  during  the  course  of 
the  reference. 


[RIDDELL,  J.] 

Re  Anderson. 

Trusts  ancl  Trustees — Compensation  for  Services — “ Care,  Management, 
and  Investment  ” of  Capital — Taking  over  Mortgage  and  Receiving 
Money  Paid  thereon — Small  Allowance  for — Jurisdiction  of  Surro- 
gate Judge  — Trustees  Acting  under  Trust-deed — Sec.  67  (3)  of 
Trustee  Act — Jurisdiction  of  Judge  of  Supreme  Court  under  sec. 
67(1). 

Section  67(3)  of  the  Trustee  Act,  R.S.O.  1914,  ch.  121,  does  not  cover 
the  case  of  trustees  appointed  by  and  accepting  and  executing  a trust 
under  a trust-deed. 

A Surrogate  Court  Judge  having  (apparently  without  • jurisdiction) 
assumed  to  make  an  order  allowing  trustees  compensation  for  their 
care,  pains,  and  trouble  in  and  about  the  trust,  and  the  beneficiaries 
having  appealed  from  the  order  to  a Judge  of  the  Supreme  Court,  the 
latter  dealt  with  the  appeal  as  a substantive  application  under  sec. 
67(1),  and  considered  the  argument  of  the  appellants  that  no  allow- 
ance should  be  made  for  receiving  and  disbursing  a sum  of  $80,000 
paid  upon  a mortgage  which  was  part  of  the  trust-estate:  — 

Held,  that  it-  was  reasonable  that  the  trustees  should  receive  some 
allowance  for  this ; but,  as  all  that  the  trustees  had  to  do  was  to  hold 
the  mortgage-deed  in  their  vaults,  receive  a cheque  for  $80,000,  de- 
posit it  in  a bank,  and  distribute  the  moneys  among  those  entitled, 
who  were  well  known,  the  amount  allowed  should  be  small,  and  $500 
was  fixed  accordingly. 

Held,  also,  that  the  receipt  and  payment  of  other  capital  sums  were 
included  in  the  words  “ care,  management,  and  investment,”  used  in 
an  agreement  with  the  beneficiaries. 

French  v.  Toronto  General  Trusts  Corporation  (1923),  53  O.L.R.  336, 
340,  followed. 

Appeal  by  the  beneficiaries  under  the  will  of  T.  W.  Anderson, 
deceased,  from  an  order  of  one  of  the  Judges  of  the  Surrogate 
Court  of  the  County  of  York  allowing  the  sum  of  $3,300  to  the 
Toronto  General  Trusts  Corporation  as  compensation  for  their 
services  as  trustees. 

May  1.  The  appeal  was  heard  by  Riddell,  J.,  in  the  Weekly 
Court,  Toronto. 

M.  C.  McLean,  for  the  appellants. 

W.  S.  Montgomery , for  the  Toronto  General  Trusts  Corpora- 
tion. 

D.  C.  Boss,  for  the  Public  Trustee. 
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Riddell,  J.  May  2.  Riddell,  J. : — The  late  T.  W.  Anderson,  being  the 
X924.  owner  of  a certain  lot  of  land,  in  and  by  his  last  will  and  testament 

— — devised  it  to  his  wife  for  life,  then  to  J.M.A.  and  his  wife  for 

Anderson,  life,  and  thereafter  to  the  eight  children  nommatim  of  J.M.A., 
share  and  share  alike. 

These  devisees  sold  the  lot  to  the  D.  L.  Company  for  $200,000, 
$50,000  cash  and  $150,000  on  a mortgage  at  5 per  cent,  per  annum, 
payable  half-yearly.  They  agreed  to  place  the  proceeds,  less 
$20,000  and  some  costs,  hut  including  the  mortgage,  in  the  hands 
of  the  Toronto  General  Trusts  Corporation  “ to  be  dealt  with  in 
the  same  manner  as  the  lot  was  to  be  dealt  with  under  the  terms 
of  the  said  will,”  the  corporation  to  pay  the  interest  as  in  the  will 
mentioned  and  on  the  death  of  J.M.A.  and  his  wife  to  divide  the 
balance. 

A proper  agreement  under  seal  was  executed,  which  provided 
that  (after  the  deductions  mentioned)  the  balance  of  the  pur- 
chase-money should  be  paid  to  the  corporation,  “ who  shall  act  as 
trustees  for  all  the  parties  hereto  for  all  the  moneys  or  securities 
received  by  the  said  corporation  and  invest  the  proceeds  in  any 
investments  authorised  by  law  . . . and  pay  over  said  moneys 
in  accordance  with  the  terms  ...  of  the  will  . . . and 
of  these  presents.” 

This  being  taken  to  the  corporation  was  by  them  accepted  as 
a trust-deed. 

After  the  death  of  J.M.A.  and  his  wife  and  on  the  12th  Feb- 
ruary, 1924,  the  corporation  filed  a petition  in  the  Surrogate  Court 
of  the  County  of  York  that  their  accounts  brought  in  should  he 
passed  and  their  remuneration  as  such  trustees  “ for  their  pains 
and  trouble  and  time  expended  in  and  about  the  said  trust  and  in 
administering,  disposing  of,  arranging  and  settling  the  affairs 
thereof”  should  be  allowed,  claiming  that  they  had  not  received 
any  remuneration  in  respect  of  “ the  moneys  realised  from  the 
capital  of  the  estate  or  the  distribution  of  the  same.” 

Notice  being  served,  all  parties  appeared  before  his  Honour 
Judge  Widdifield,  who,  as  Surrogate  Judge,  on  the  12th  April, 
allowed  $3,300  to  the  petitioners. 

The  beneficiaries  appeal. 

On  the  opening  of  the  appeal  I asked  by  what  authority  the 
Judge  of  the  Surrogate  Court  had  acted;  and  I was  referred  to 
the  Trustee  Act,  R.S.O.  1914,  ch.  121,  sec.  67(3) — I pointed  out 
that  that  subsection  covered  only  the  cases  of  (1)  a trustee  under  a 
will  (2)  a personal  representative  or  (3)  a guardian,  none  of 
which  the  petitioners  were.  Then  sec.  67(1)  was  referred  to, 
and  it  was  suggested  that  his  Honour  had  power  as  a Master  or 
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Referee;  but  to  that  there  are  two  objections — first,  that  he  acted  Riddell,  J. 

as  Judge  of  the  Surrogate  Court,  not  as  Master  or  Referee;  and,  1924. 

second,  that  the  matter  had  not  been  referred  to  him.  — - 

7 Re 

Since  the  argument  I have  been  referred  to  sec.  25,  but  that  Anderson. 

section  deals  only  with  the  passing  of  accounts,  and  gives  no  juris- 
diction to  allow  compensation.  I think  the  allowance  in  question 
was  without  authority. 

Counsel  for  the.  corporation  asked  me  to  deal  with  the  matter 
as  on  an  original  application ; counsel  for  the  other  parties  agreed ; 
and  on  the  expressed  wish  of  all  parties  I now  proceed  to  dispose 
of.it  as  a substantive  application  under  sec.  67(1)  to  me  as  a Judge 
of  the  Supreme  Court,  without  losing  sight  of  the  fact  that  it  may 
elsewhere  be  considered  that  the  Surrogate  Judge  had  jurisdiction. 

The  amount  of  cash  actually  received  by  the  corporation  from 
the  $50,000  was  $29,649.10;  $20,350.90  being  kept  out  as  provided 
for;  they  also  received  the  mortgage  for  $150,000. 

The  trust  being  arranged  for  in  June,  1911,  the  corporation 
took  possession  of  the  trust  property  in  January,  1912,  and  there- 
after administered  the  estate. 

They  paid  over  the  income  to  J.M.A.  as  agreed,  and  in  1914 
and  1915  he  and  they  had  some  negotiations  as  to  “ commissions.” 

These  negotiations  are  substantially  evidenced  by  correspondence : 
what  seems  to  have  been  agreed  upon  was  as  follows : — 

“ 1.  For  collection  of  the  revenue  from  the  D.  L.  Company 
mortgage,  an  original  asset,  and  payment  over  to  the  beneficiary 
. . . 2 y2  per  cent,  on  amount  of  income  received. 

“ 2.  For  the  care,  management,  and  investment  of  the  capital 
of  the  fund,  including  investment  of  capital  moneys  repaid  from 
time  to  time,  the  collection  of  income  from  such  investments,  and 
payment  over  to  the  party  entitled  . . . % of  1 per  cent,  per 

annum  on  the  amount  of  capital  moneys  invested  from  time  to 
time.” 

At  this  time  there  had  been  paid  upon  the  mortgage  only 
interest;  and  it  seems  quite  clear,  both  from  the  terminology 
above  set  out  and  the  accounts  rendered  and  repayments  made  on 
the  basis  of  the  above  terms,  that  a distinction  was  made  between 
the  mortgage  and  the  “ capital  ” — no  amount,  whether  in  bulk  or 
percentage,  was  mentioned  of  any  charge  in  respect  of  the  mort- 
gage, except  a percentage  payable  on  the  interest  collected.  There 
was  no  arrangement  for  any  commission  or  allowance  for  collect- 
ing or  paying  over  the  corpus  of  the  mortgage — nowhere  in  the 
correspondence  is  there  any  suggestion  concerning  such  an  allow- 
ance. 

The  corporation  received  $80,000  on  account  of  the  principal 
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Riddell,  J.  of  the  mortgage  in  June,  1923;  this  with  the  $2,964.10  and  two 
2924.  small  sums  of  $5.32  and  $143  makes  up  $109,797.42  received  in 

addition  to  the  income — out  of  this  they  properly  paid  $1,052, 

Anderson,  leaving  of  the  corpus  available  for  distribution  the  sum  of  $109,- 
786.90 — there  is  unpaid  on  the  principal  of  the  mortgage  $70,000. 

His  Honour  has  allowed  on  the  $109,797.90,  3 per  cent,  for 
receiving  and  disbursing,  i.e.,  $3,293.94,  also  3 per  cent,  on  the 
$10.32,  or  39  cents,  amounting  to  $3,294.33,  which,  with  another 
small  allowance,  came  to  $3,303.18,  or  $3,300  in  round  figures. 

There  is  no  complaint  of  the  commission  on  the  interest  of 
the  investments  if  the  $3,300  is  rightly  payable,  but  it  is  argued 
that  no  allowance  should  be  made  for  receiving  and  disbursing  the 
larger  sum  or  corpus. 

It  is  argued  that  there  should  be  no  allowance  beyond  the  per- 
centage above  mentioned.  I have  read  and  re-read  the  corre- 
spondence, and  can  find  nothing  to  indicate  or  suggest  any  inten- 
tion to  receive  or  to  pay  any  sum  by  way  of  commission  or  allow- 
ance beyond  what  is  mentioned — or  the  reverse. 

Remembering  that  the  corporation  is  a financial  corporation, 
accustomed  to  such  transactions,  I think  that  if  the  language  em- 
ployed can  be  fairly  construed  to  cover  the  services  rendered  they 
cannot  complain  if  they  are  held  to  it;  the  accounts  rendered, 
however,  make  it  quite  clear  that  the  “ capital 99  mentioned  in 
para.  2 (supra)  does  not  include  the  mortgage-money,  but  it  does 
include  the  other  sums  received  on  capital  account. 

Leaving  aside  the  mortgage-money  for  the  time,  are  the  re- 
ceipt and  payment  of  the  other  capital  sums  included  in  the  words 
“ care,  management,  and  investment  ?"  I follow  my  brother  Mowat 
in  holding  that  they  are : French  v.  Toronto  General  Trusts  Cor- 
poration (1923),  53  O.L.R.  336,  at  p.  340 — on  the  facts  of  the 
present  case  I should  have  arrived  at  the  same  conclusion  inde- 
pendently of  authority. 

The  mortgage-money  stands  on  a different  basis — there  is  no 
agreement  for  commission  on  the  corpus  but  only  on  the  revenue. 

On  the  whole,  I think  it  reasonable  that  the  corporation  should 
receive  some  allowance  for  this  money. 

But  all  the  corporation  had  to  do  was  to  hold  the  mortgage  in 
their  vaults  (which  would  be  amply  paid  for  at  the  rental  of  a 
safety  drawer,  say,  $5  per  annum),  receive  a cheque  for  $80,000, 
and  deposit  it  and  pay  the  money  over  to  those  • entitled.  Those 
entitled  were  all  well  known ; the  corporation  had  no  responsibility 
in  preserving  the  investment,  they  were  paid  a commission  for 
collecting  the  interest,  and  I think  they  should  receive  but  a 
comparatively  small  sum  for  any  services  they  performed. 
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Any  solicitor  would  think  himself  well  pail  if  he  received  $500 
for  such  services — and  I think  the  corporation  is  not  entitled  to 
more. 

If  I should  hold  that  the  Surrogate  Judge  had  jurisdiction, 
I allow  the  appeal  and  fix  the  the  amount  at  $500;  if  I should 
decide  under  sec.  67(1),  I fix  the  amount  at  $500. 

There  should  be  no  costs  below  except  the  costs  of  passing  the 
accounts  alone,  which  may  be  taxed  if  desired;  if  the  parties  con- 
sent, then,  to  save  the  trouble  and  expense  of  a taxation,  I fix 
the  costs  at  $50  to  the  solicitors  for  the  corporation,  $15  to  Mr. 
McLean  and  $15  to  Mr.  Ross. 

The  costs  before  me  should  be  paid  by  the  corporation. 


[IN  CHAMBERS.] 

Re  Watson  and  Town  of  Cobourg. 

Municipal  Corporations — Second  Deputy  Reeve — Whether  Town  En- 
titled to — Consolidated  Municipal  Act,  1922,  secs.  1>5,  1)8,  51,  56(1)  — 
Voters’  Lists  Act,  1922,  sec.  7(10)  — Population  of  Town  — How 
Reckoned — Application  for  Mandamus — Status  of  Applicant — Evi- 
dence— Discretion. 

Before  a mandatory  order  can  be  obtained  the  applicant  must  shew 
that  he  has  some  specific  right  in  law  to  enforce  the  duty  the  per- 
formance of  which  he  asks  the  aid  of  the  Court  to  compel. 

Re  Provincial  Board  of  Health  for  Ontario  and  City  of  Toronto  (1920), 
46  O.L.R.  587,  and  earlier  cases,  followed. 

Where  an  elector  of  a town  sought  a mandatory  order  requiring  the 
town  corporation  to  take  all  such  proceedings  as  might  be  necessary 
for  the  nomination  and  election  of  a second  deputy  reeve  for  the 
town  (see  secs.  45,  48,  and  51  of  the  Consolidated  Municipal  Act, 
1922),  it  was  held,  that  the  applicant  had  no  greater  right  than  any 
of  the  public — the  duty  of  electing  a second  deputy  reeve,  if  there 
was  a right  to  such  an  office,  was  not  a duty  owing  to  the  applicant. 

The  provision  of  sec.  51(2)  of  the  Act  prohibiting  the  counting,  for  the 
purpose  of  determining  whether  there  is  a sufficient  number  of  mun- 
icipal electors  in  a municipality  to  entitle  it  to  a second  deputy  reeve, 
of  electors  who  are  such  only  by  reason  of  being  the  wives  or  hus- 
bands of  persons  who  are  rated,  is  not  affected  by  the  failure  of  mun- 
icipal officials  to  obey  the  requirements  of  the  Voters’  Lists  Act,  12 
& 13  Geo.  V.  ch.  4,  sec.  7,  subsec.  10. 

The  evidence  did  not  satisfactorily  establish  that  there  were  more  than 
2,000  qualified  electors  in  the  town  of  C.;  and  the  discretion  which 
the  Judge  applied  to  for  a mandamus  possesses  should  be  exercised 
against  the  applicant,  because  it  would  be  preferable  that  the  mun- 
icipality should  suffer  than  that  it  should  possibly  have  a representa- 
tion in  the  county  council  to  which  it  was  not  entitled  in  law. 

Motion  by  Adam  Watson  for  a mandatory  order  requiring 
the  Municipal  Corporation  of  the  Town  of  Cobourg  to  take  all 
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1924. 

Re  Watson 
and 

Town  of 
Cobourg. 


such  proceedings  as  may  be  necessary  for  the  nomination  and 
election  of  a second  deputy  reeve  for  the  town. 

April  25.  The  motion  was  heard  by  Middleton,  J.A.,  in 
Chambers. 


T.  F.  Hall , K.C.,  for  the  applicant. 

F.  M.  Field,  K.C.,  for  the  town  corporation. 


May  2.  Middleton,  J.A. : — Under  the  provisions  of  the  Consoli- 
dated Municipal  Act,  1922,  12  & 13  Geo.  Y.  ch.  72,  the  council  of  a 
county  shall  be  composed  of  the  reeves  and  deputy  reeves  of  the 
towns,  not  being  separated  towns,  and  the  villages  and  townships 
in  the  county  (sec.  45).  The  council  of  a town  not  having  a 
population  of  more  than  5,000  shall  be  composed  of  a mayor,  a 
reeve,  and  as  many  deputy  reeves  as  the  town  is  entitled  to,  in 
addition  to  certain  councillors  (sec.  48).  The  number  of  deputy 
reeves  is  determined  by  the  provisions  of  sec.  51,  that  where 
there  are  more  than  1,000  and  not  more  than  2,000  muni- 
cipal electors  a town  shall  have  a first  deputy  reeve,  and 
where  it  has  more  than  2,000  and  not  more  than  3,000  municipal 
electors  it  shall  have  a first  deputy  reeve  and  a second  deputy  reeve. 
Subsection  2 of  sec.  51  contains  an  important  provision,  passed  in 
consequence  of  a recent  extension  of  the  franchise,  that  the  num- 
ber of  electors  shall  be  determined  by  the  last  revised  voters’  list; 
but,  in  counting  the  names,  the  name  of  a person  who  is  a munic- 
ipal elector  by  reason  of  being  the  wife  or  husband  of  a person 
rated  shall  not  be  counted.  This  last  provision  is  complementary, 
as  I have  said,  to  the  extended  franchise  found  in  sec.  56(1), 
giving  votes  to  the  wives  and  husbands  of  persons  rated. 

By  the  Voters’  Lists  Act,  12  & 13  Geo.  Y.  ch.  4,  sec.  7,  subsec. 
10,  in  the  voters’  list,  opposite  the  names  of  those  acquiring  this 
peculiar  franchise,  the  letters  “M.F.N.C.,”  signifying  “ municipal 
franchise  not  counted,”  should  be  inserted.  By  reason  of  a change 
in  municipal  officials,  one  not  familiar  with  the  work  being  in 
charge  at  the  time  that  the  last  revised  voters’  list  was  prepared, 
these  letters  were  not  inserted,  the  result  being  that  if  the  names 
are  counted,  and  it  is  assumed  that  those  not  marked  are  electors 
for  the  purpose  of  determining  the  number  of  deputy  reeves,  there 
are  upon  the  roll  2,746  electors,  and  the  municipality  would  have 
been  entitled  to  a second  deputy  reeve. 

The  applicant,  in  making  the  motion,  does  not  disclose  the 
state  of  affairs,  but  contents  himself  with  saying  that  there  were 
upon  the  roll  over  2,700  municipal  electors.  In  answer,  the  error 
is  explained,  and  the  assessor  states  that  the  number  of  those 
whose  names  should  have  been  marked  as  not  to  be  counted  is 
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1,100,  reducing  the  true  number  of  electors  to  be  counted  to  1,646,  Middleton, 
so  that  the  municipality  is  shewn  to1  be  entitled  to  one  deputy  J A‘ 
reeve  only.  1924. 

Since  the  argument,  there  have  been  filed  in  reply  affidavits  re  Watson 
of  a very  argumentative  and  unsatisfactory  character,  in  one  of 
which  the  applicant  undertakes  to  say  that  the  number  upon  the 
roll  if  the  initials  had  been  properly  inserted  would  exceed  2,000, 
and  would  be  about  2,100.  He  also  files  affidavits  of  others  stating 
this  to  the  best  of  their  knowledge  and  belief. 

The  importance  of  the  application  is  that  what  is  sought  is  an 
additional  representative  upon  the  county  council;  and,  if  this 
municipality  is  not  entitled  to  such  representation,  an  injustice 
will  be  done  to  other  municipalities  in  the  county,  and  the  extraor- 
dinary result  would  follow  that  this  municipality  might  obtain 
representation  to  which  it  is  not  entitled  by  the  bungling  of  its 
own  officials. 

I have  come  to  the  conclusion  that  the  application  fails  upon 
several  grounds.  First,  the  applicant  has  no  right  to  a mandamus. 

He  asserts  that,  in  addition  to  being  an  elector,  he  is  certain  to 
be  the  one  chosen  to  fill  the  office,  but  he  cannot  know  that  until 
after  the  vote  is  taken.  The,  principle  has  been  laid  down  in 
many  cases  that  before  a mandatory  order  can  be  obtained  the 
applicant  must  shew  that  he  has  some  specific  right  in  law  to 
enforce  the  duty  the  performance  of  which  he  asks  the  aid  of 
the  Court  to  compel.  It  is  not  enough  to  shew  that  the  municipal 
body  has  a duty — it  must  be  a duty  owing  to  him  as  distinct  from 
the  public  in  general.  This  applicant  has  no  greater  right  than 
any  member  of  the  public.  The  duty  of  electing  a second  deputy 
reeve,  even  if  there  is  a right  to  such  an  office,  is  not  a duty  owing 
to  him. 

For  this  proposition  I need  not  go  any  farther  than  the  cases 
of  Regina  v.  Guardians  of  Lewisham  Union , [1897]  1 Q.B.  498; 

Pasmore  v.  Oswaldwistle  Urban  District  Council , [1898]  A.C. 

387;  Re  Robertson  and  Grand  Trunk  Railway  Co.  (1907),  14  O.L. 

R.  497 ; Re  Provincial  Board  of  Health  for  Ontario  and  City  of 
Toronto  (1920),  46  O.L.R.  587. 

Entertaining  this  view,  I refrain  from  discussing  fully  other 
difficulties  in  the  applicant’s  way,  but  I may  say  that  I am  not 
satisfied  that  there  are  more  than  2,000  qualified  electors;  and,  in 
my  view,  the  provision  of  sec.  51(2),  prohibiting  the  counting  of 
the  names  in  question,  is  not  affected  by  the  failure  of  municipal 
officials  to  obey  the  requirements  of  the  Voters’  Lists  Act. 

The  cases  I have  already  referred  to  and  the  case  of  Regina  v. 

Mayor  of  Peterborough  (1875),  44  L.J.  Q.B.  85,  go  to  shew  that 
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there  is  an  element  of  discretion  in  the  granting  of  the  order 
sought;  and,  if  this  is  so,  I should  exercise  any  discretion  that  I 

1924. 

have  against  the  applicant,  preferring  that  the  municipality  should 

Re  Watson  s'11®61*  rather  than  that  it  should  possibly  have  a representation  to 
and  which  it  is  not  entitled  in  law. 


Town  of 
Coboukg. 

The  application  will,  therefore,  he  dismissed  with  costs. 

1924. 

* 

[IN  CHAMBERS.] 

May  3. 

Re  Wilton  Farmers'  Co-operative  Association  v.  Burgess. 

Company — Co-operative  Association — Liability  of  Member  to  Associa- 
tion— Implied  Promise  to  Pay — Enforcement — Whether  Necessary 
to  Shew  Unsatisfied  Execution — Ontario  Companies  Act,  Part  XI. A., 
secs.  152k,  1521  (7  Geo.  V.  ch.  38,  sec.  1) — Interpretation — Division 
Court — Jurisdiction — Erroneous  Decision  on  Question  of  Law. 

The  plaintiff  association,  incorporated  in  1918,  under  the  provisions  of 
Part  XI.A.  of  the  Ontario  Companies  Act,  as  enacted  in  1917  by  7 
Geo.  V.  ch.  38,  sec.  1,  ceased  to  do  business  toward  the  end  of  1922, 
having  a deficit  of  nearly  $1,500,  but  the  only  debt  was  to  the  asso- 
ciation’s bank,  and  that  was  secured  by  the  promissory  notes  of  the 
members.  A by-law  of  the  association  provided  that  whenever  the 
notes  of  any  of  the  members  were  deposited  as  security  for  a debt, 
all  the  members  should  individually  share  the  liability  in  proportion 
to  the  value  of  the  note  given  by  each  member  (see  secs.  1527i,  152i, 
and  152;,  found  in  Part  XI.A.)  When  the  association  ceased  business, 
most  of  the  members  paid  to  it  their  shares  of  the  debt,  but  the 
defendant,  though  a charter-member,  did  not.  The  association  paid 
the  whole  debt  to  the  bank,  and  sued  the  defendant  in  a Division 
Court  for  his  share.  Judgment  was  given  for  the  association;  and 
the  defendant  moved  for  prohibition,  upon  the  ground  that  sec.  1521 
of  the  Act  provided  against  individual  liability  to  pay  the  capital 
notfes  before  execution  against  the  incorporated  association  had  been 
returned  unsatisfied  in  whole  or  in  part:  — 

Held,  that,  as  it  appeared  that  the  defendant  understood  and  expected 
that  the  association  would  pay  the  indebtedness  of  all  the  members 
and  would  not  allow  itself  to  he  put  to  the  expense  of  a judgment 
and  execution  against  it,  he  must  be  taken  to  have  requested  the 
association  to  pay  his  debt,  and  that  in  law  implied  a promise  on  his 
part  to  repay  the  association — even  though  he  could  not  have  been 
obliged  himself  to  pay  his  debt. 

Brittain  v.  Lloyd  (1845),  14  M.  & W.  762,  Barber  v.  Butcher  (1846),  8 
Q.B.  863,  Alexander  v.  Vane  (1836),  1 M.  & W.  511,  and  Adams  v. 
Morgan  & Co.  Ltd.,  [1923]  2 K.B.  234,  applied. 

The  judgment  of  the  Division  Court  being  right  in  law  on  the  facts, 
there  could  he  no  ground  for  prohibition. 

And,  semble,  if  sec.  152Z  had  precluded  recovery,  prohibition  would  not 
have  been  granted:  the  question  whether  the  action  could  succeed 
in  law  was  a question  within  the  power  of  the  inferior  court  to  de- 
cide; and  an  erroneous  decision  would  not  deprive  that  court  of 
jurisdiction. 

Re  Township  of  Ameliasburgh  v.  Pitcher  (1906),  13  O.L.R.  417,  and 
earlier  cases,  followed. 

Re  Taylor  v.  Levey s (1922),  52  O.L.R.  201,  distinguished. 

LV.] 


ONTARIO  LAW  REPORTS. 


535 


Motion  by  the  defendant  for  prohibition  to  the  First  Division 
Court  of  the  County  of  Lennox  and  Addington. 

May  2.  The  motion  was  heard  by  Riddell,  J.,  in  Chambers. 

J.  W.  Pickup,  for  the  defendant. 

Waldon  Lawr,  for  the  plaintiffs. 

May  3.  Riddell,  J. : — The  plaintiff  company,  the  Wilton 
Farmers5  Co-operative  Association,  was  incorporated  in  1918, 
under  the  provisions  of  Part  XI.A.  of  the  Ontario  Companies 
Act,  as  enacted  by  (1917)  7 Geo.  Y.  ch.  38,  sec.  1:  the  defendant 
was  one  of  the  five  mentioned  in  the  charter,  he  became  secretary- 
treasurer,  and  acted  as  such  for  some  time : until  his  removal  from 
the  neighbourhood,  in'  1921,  he  was  secretary,  but  ceased  to  be 
treasurer  in  1919. 

The  association  passed  certain  by-laws  providing,  inter  alia, 
for  withdrawal  of  members,  but  the  defendant  did  not  formally 
withdraw  from  the  association. 

The  association  ceased  to  do  business  toward  the  end  of  1922 : 
it  had  a deficit  in  1922,  and  apparently  in  other  years,  having 
when  quitting  business  a deficit  of  $1,469.34. 

The  only  debt  was  to  the  bank,  and  that  was  secured  by  the 
promissory  notes  of  the  members  or  some  of  them. 

The  by-laws  of  the  association  provided  that  each  member  on 
joining  the  association  should  give  a demand  promissory  note  for 
$100,  to  be  the  property  of  the  association,  and  these  notes  might 
be  used  by  the  board  of  directors  as  collateral  security — this  pro- 
vision is  justified  by  the  Ontario  Companies  Act,  secs.  152/k  and 
15 2i  (contained  in  the  new  Part  XI.A.)  The  further  provision 
that  part  might  be  paid  in  cash  with  the  consent  of  the  board  of 
directors  is  justified  by  sec.  152;. 

Whether  the  defendant  gave  a note  for  $100,  as  he  should 
have  done,  does  not  absolutely  appear,  but  in  his  evidence  he  does 
not  deny  the  giving  of  such  a note;  the  secretary  supposes  “ he 
did  according  to  the  by-laws 55 — and  the  presumption  is  that 
he  did. 

The  by-laws  further  provide  that  at  the  end  of  every  year- 
period  each  member  shall  give  a new  capital  note  and  receive  back 
the  old  one.  There  is  no  evidence  on  this  point  as  to  the  plaintiff 
having  given  a new  note — the  presumption  is  that  he  did — he 
does  not  deny  this  under  oath,  although  he  files  an  affidavit  on 
this  application. 

Then  the  by-laws  provide  that  whenever  the  notes  of  any  of 
the  members  are  deposited  as  security  for  a debt,  all  the  members 
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Riddell,  J.  shall  individually  share  the  liability  in  proportion  to  the  value  of 
1924  the  note  given  by  each  member — this  is  in  accord  with  sec.  15 2k. 

Farmers’  When  the  association  ceased  business,  most  of  the  members 
Re  Wilton  paid  to  the  association  their  shares  of  the  debt,  but  the  defendant 
TIVE  " and  some  others  did  not.  The  association  paid  the  whole  debt  to 
Association  the  bank,  but  the  defendant  refused  to  reimburse  the  association 
Burgess,  for  his  share. 

On  an  action  brought  in  the  First  Division  Court  of  Lennox 
and  Addington,  the  learned  Judge  thought  it  a case  demanding 
“ that  the  provisions  of  sec.  63  of  the  Division  Courts  Act  should 
be  invoked  and  applied,”  and  gave  judgment  for  $16.70  and  costs. 

A motion  is  now  made  for  prohibition,  on  the  ground  that  sec. 
15 21  of  the  Companies  Act  provides  against  individual  liability  to 
meet  the  capital  notes  before  execution  against  the  corporation  has 
been  returned  unsatisfied  in  whole  or  in  part. 

The  effect  of  secs.  15 2k  and  152?  is  that  when  the  bank  held 
the  note  of  the  defendant  he  owed  the  bank  a debt,  but  that  he 
could  not  be  made  to  pay  at  once  or  until  an  execution  against  the 
corporation  had  been  returned  unsatisfied  in  whole  or  in  part — 
debitum  in  prcesenti  solvendum  in  futuro.  There  is  no  pretence 
that  an  execution  issued  against  the  corporation  would  have  been 
satisfied  : nevertheless,  the  defendant  could  not  have  been  com- 
pelled to  pay  his  debt  until  • the  idle  formality  had  been  gone 
through.  But  the  debt  existed,  and  he  might  have  paid  it  at  any 
time  and  insisted  on  the  debt  being  cancelled. 

There  can  be  no  doubt  that  if  A.  pay  a debt  of  B.’s  by  B.’s 
request  or  authority,  express  or  implied,  the  law  implies  a promise 
by  B.  to  repay  A.  unless  of  course  the  circumstances  shew  that 
this  was  a gift  by  A.  to  B. : Brittain  v.  Lloyd  (1845),  14  M.  & W. 
762;  Barber  v.  Butcher  (1846),  8 Q.B.  863;  Alexander  v.  Vane 
(1836),  1 M.  & W.  511.  “A  sum  paid  on  the  defendant’s  behalf 
by  his  authority  is  money  paid  to  his  use:”  Barber  v.  Butcher, 
8 Q.B.  at  p.  870.  And  it  makes  no  difference  that  B.  is  not  liable 
to  pay  the  amount:  Brittain  v.  Lloyd,  14  M.  & W.  762;  Adams  v. 
Morgan  & Co.  Ltd.,  [1923]  2 K.B.  234,  40  Times  L.R.  70. 

In  my  view,  all  the  circumstances  shew  that'  the  defendant, 
in  common  with  the  other  members,  understood  and  expected  that 
the  matter  would  be  managed  by  the  association,  that  the  associa- 
tion would  pay  the  indebtedness  of  all  the  members  (and  therefore 
of  each  of  the  members),  and  would  not  go  to  the  silly  expense 
of  a judgment  and  execution.  This  course  the  defendant,  in 
common  with  other  members,  impliedly  requested  the  association 
to  follow — he  impliedly  requested  the  association  to  pay  his  debt — 
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and  that  in  law  implies  a promise  to  repay  the  association,  even  Riddell,  J. 
though  he  could  not  have  been  obliged  himself  to  pay  his  debt. 

The  judgment  is  right  in  law  on  the  facts. 

Had  the  provisions  of  sec.  152 1 precluded  recovery,  I am  pre- 
pared to  say  that  prohibition  should  not  issue.  Not  on  the  ground 
of  acquiescence  if  there  was  acquiescence  in  the  proceedings : Far-  Association 
quharson  v.  Morgan , [1894]  1 Q.B.  552:  because  even  the  assent  BuEq‘ess 
. of  parties  cannot  give  jurisdiction  where  that  is  wanting:  Lee  v. 

Cohen  (1894),  71  L.T.R.  824,  and  other  cases,  some  of  which  are 
cited  in  Bicknell  & S eager’s  Division  Courts  Act,  3rd  ed.  (1916), 
p.  67. 

The  ground  I should  proceed  on  for  refusing  prohibition  has 
been  stated  more  than  once  in  plain  terms.  Where  “ the  question 
to  be  decided  by  the  Judge  was  not  whether  ...  he  must 
leave  the  determination  of  the  matter  at  issue  to  the  County  Court 
or  High  Court,  but  whether  such  an  alleged  cause  of  action  gave 
the  plaintiff  any  rights  at  all — the  question  was  not  ‘ In  which 
Court  is  the  action  to  be  brought?  ’ but  ‘ Can  such  an  action  succeed 
in  law?’  . . . there  I have  no  more  right  to  dictate  to  the 

learned  Judge  than  he  has  to  dictate  .to  me — he  is  master  in  his 
own  house:”  Re  Errington  v.  Court  Douglas  No.  27  Canadian 
Order  of  Foresters  (1907),  14  O.L.R.  75,  at  p.  76. 

The  J udge  “ may  . . . misdecide  the  law  as  freely  and 

with  as  high  an  immunity  from  correction,  except  upon  appeal,  as 
any  other.  Judge :”  per  Osier,  J.A.,  in  In  re\  Long  Point  Co.  v. 

Anderson  (1891),  18  A.R.  401,  at  p.  408. 

“ If  it  be  necessary  to  interpret  a statute  simply  to  decide  the 
rights  of  the  parties,  prohibition  will  not  lie,  however  far  astray  the 
Division  Court  Judge  may  go:”  Re  Township  of  Ameliasburgh  v. 

Pitcher  (1906),  13  O.L.R.  417,  at  p.  420. 

The  case  of  Re  Taylor  v.  Leveys  (1922),  52  O.L.R.  201,  is  no 
authority  to  the  contrary — there  the  action  itself  was  forbidden  by 
law,  and  of  course  the  Court  had  no  jurisdiction. 

I am  not  to  be  considered  as  giving  any  countenance  to  the  mon- 
strous doctrine  that  in  the  Division  Court  a Judge  may  disregard 
the  law  and  decide  a case  before  him  on  his  own  views  of  what  is 
right  or  expedient  regardless  of  law.  Such  a course  would  be  a 
violation  of  the  judicial  oath. 

The  motion  will  be  dismissed  with  costs. 
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[ORDE,  J.] 

Re  McNab. 

Will — Construction  — Bequest  to  Home  in  Specified  Municipality  in 
Trust  for  Benefit  of  Children  of  Canadian  Soldiers — Whether  Be- 
quest Limited  to  Children  of  Soldiers  Belonging  to  Municipality — 
Home  in  Adjacent  City  not  Answering  Description — Claim  of  Sol- 
diers' Aid  Commission  — Ontario  Statute  6 Geo.  V.  ch.  3,  sec.  7a. 

(2) — Amending  Acts  7 Geo.  V.  ch.  27,  sec.  60,  and  9 Geo.  V.  ch.  25, 
sec.  31f — Children's  Protection  Act,  R.S.O.  191Jj,  ch.  231 — 10  & 11 
Geo.  V.  ch.  29 — 12  & 13  Geo.  V.  ch.  IjO,  sec.  2 — No  Home  Answering 
Description  in  Will  — Trust — Charitable  Gift  — Appointment  of 
Trustee — Administration  of  Fund  cy  pres. 

The  testatrix,  dying  in  1921,  bequeathed  a portion  of  her  estate  “ to 
any  Home  for  children  of  such  Canadian  soldiers  as  fell  in  the  recent 
war  or  died  as  a result  of  war-service,  which  may  be  first  organised 
and  opened  in  the  township  of  York. . . .to  be  paid  to  the  managers  or 
trustees  of  such  institution  and  to  be  used  at  their  discretion  for 
the  best  interest  of  such  children.’"  There  was  not,  at  the  date  of 
the  will  nor  at  the  date  of  the  death  nor  since,  any  institution  in  the 
township  of  York  answering  the  description  of  the  Home  or  institu- 
tion thus  mentioned;  nor  was  there  any  project  on  foot  for  estab- 
lishing one:  — 

Held,  that  those  to  be  benefited  were  not  limited  to  children  of  soldiers 
belonging  to  the  township  of  York — there  was  no  limit  as  to  resi- 
dence or  otherwise  either  of  the  children  to  be  benefited  or  of  their 
• deceased  fathers. 

(2)  That  a Home  in  the  city  of  Toronto,  adjacent  to  the  township  of 
York,  did  not  answer  the  description. 

(3)  The  provisions  of  sec.  7 a.  of  the  Soldiers’  Aid  Commission  Act, 
1916,  as  added  by  7 Geo.  V.  ch.  27,  sec.  60,  and  amended  by  9 Geo.  V. 
ch.  25,  sec.  34,  were  not  applicable. 

The  further  provisions  of  10  & 11  Geo.  V.  ch.  29  and  12  & 13  Geo.  V.  ch. 
40,  sec.  2,  and  the  Children’s  Protection  Act,  R.S.O.  1914,  ch.  231, 
considered. 

Re  Hammond  (1921),  51  O.L.R.  149,  considered  and  distinguished. 

(4)  But  the  gift  was  not  void:  it  was  not  to  the  Home  as  such,  but 
merely  to  enable  it  to  carry  out  as  trustee  the  purpose  of  the  gift; 
and  the  non-existence  of  a Home  to  which  the  money  could  be  en- 
trusted could  not  defeat  the  gift,  because  no  charitable  gift — and 
here  the  object  was  charitable — ever  fails  for  want  of  a trustee. 

(5)  The  Court  should  give  effect  to  the  general  charitable  intention 
of  the  testatrix  toward  a particular  class  of  orphan  children  by 
appointing  a trustee  and  by  giving  such  directions  for  the  adminis- 
tration of  the  subject  of  the  gift  as  would  be  consistent  with  the 
wishes  of  the  testatrix,  applying  if  necessary  the  cy  prts  doctrine  for 
that  purpose. 

Motion  by  the  National  Trust  Company,  executors  and  trus- 
tees under  the  will  of  Jessie  McNab,  deceased,  for  an  order  deter- 
mining questions  arising  upon  the  terms  of  the  will. 

June  7,  1922,  May  11,  1923,  and  June  8,  1923.  The  motion 
was  heard  by  Orde,  J.,  in  the  Weekly  Court,  Toronto. 

R.  W.  Hart , for  the  applicants. 
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J.  H.  Spence,  K.C.,  for  the  Municipal  Corporation  of  the  Town- 
ship of  York  . 

D.  Urquhart,  K.C.,  for  the  Municipal  Corporation  of  the 
Township  of  North  York. 

C.  M.  Garvey,  for  the  Soldiers*  Aid  Commission  of  Ontario. 

W.  W.  Parry,  for  the  Toronto  branches  of  the  Great  War  Vet- 
erans* Association. 

K.  B.  M'aclaren,  for  the  next  of  kin. 

F.  W.  Har court,  K.C.,  Official  Guardian,  on  behalf  of  any 
infants  interested. 

May  7,  1924.  Orde,  J. : — All  the  questions  which  came 
before  me  in  this  matter  were  disposed  of  at  the  first  hearing 
except  one.  As  to  that  there  was  an  enlargement  to  enable  counsel 
to  get  further  information.  When  the  matter  came  on  again,  I 
directed  service  of  notice  upon  the  next  of  kin  and  the  Official 
Guardian.  The  question  in  issue  was  fully  argued  on  the  8th 
June  last. 

The  late  Jessie  McNab,  of  Toronto,  died  on  the  17th  October, 
1921,  leaving  a will  made  on  the  18th  February,  1920.  The  will, 
after  making  certain  specific  bequests  of  pictures  and  household 
furniture,  devises  and  bequeaths  the  residue  to  the  executors  and 
trustees  in  trust  to  convert  into  cash  and  out  of  the  proceeds  of 
the  conversion,  after  paying  debts,  etc.,  to  pay  certain  sums  to 
a large  number  of  named  relations  and  others,  some  of  the  gifts 
being  absolute,  and  some  contingent,  with  gifts  over  to  others  in 
certain  events.  Then  follows  a direction  to  the  executors  and 
trustees  to  distribute  “ all  the  rest  and  residue  of  my  estate  includ- 
ing the  bequests  or  legacies  which  shall  lapse  or  become  part  of 
my  residue.**  The  context  makes  it  quite  clear  that  what  is  dealt 
with  here  is  the  residue  of  the  residue  which  was  vested  in  the 
executors  and  trustees  by  the  earlier  provisions  of  the  will.  Of 
this  one-third  is  to  be  held  for  the  benefit  of  the  Oakwood  Colle- 
giate Institute,  one-third  for  the  benefit  of  the  Toronto  Bible 
Training  School,  and  one-sixth  is  to  go  to  the  Board  of  Education 
of  Toronto  for  certain  purposes.  As  to  the  other  one-sixth  the  will 
contains  the  following  provision,  which  presents  the  question  now 
before  me: — 

“ To  any  Home  for  children  of  such  Canadian  soldiers  as  fell 
in  the  recent  war  or  died  as  a result  of  war-service,  which  may  be 
first  organised  and  opened  in  the  township  of  York,  one-sixth  of 
such  residue  to  be  paid  to  the  managers  or  trustees  of  such  insti- 
tution and  to  be  used  at  their  discretion  for  the  best  interest  of 
such  children.** 


1924. 

Re  McNab. 


540 


ONTARIO  LAW  REPORTS. 


Orde,  J. 
1924. 

Re  McNab. 


[VOL. 

There  was  not,  at  the  date  of  the  will,  nor  at  the  date  of  Miss 
McNab’s  death,  nor  is  there  yet,  any  institution  in  the  township 
of  York  answering  the  description  of  the  Home  or  institution  men- 
tioned in  the  foregoing  clause;  nor  is  there  any  project  on  foot  for 
the  establishment  of  any  such  Home  in  that  township.  The  Sol- 
diers’ Aid  Commission  have  established  four  hostels  for  the  chil- 
dren of  Canadian  soldiers  who  served  in  the  war,  all  of  which  are 
situated  within  the  city  of  Toronto,  and  are  open  to  children  from 
the  township  of  York  as  well  as  to  all  other  children  whom  the 
Commission  is  authorised  to  assist.  At  the  time  when  this  motion 
first  came  on,  29  children  resident  in  the  township  of  York  had 
been  cared  for  in  such  hostels,  and  there  were  then  6 of  such  chil- 
dren in  residence  therein. 

The  executors  and  trustees  are  unable,  in  the  circumstances, 
to  make  any  disposition  of  the  one-sixth  share  in  question,  which 
amounts  to  about  $20,000,  and  they  now  come  to  the  Court  for 
advice. 

The  Municipal  Corporation  of  the  Township  of  York  claimed 
to  be  interested  in  the  disposition  of  the  moneys,  and  was  repre- 
sented by  counsel;  and,  as  the  township  as  it  existed  at  the  death 
of  the  testatrix  has  since  been  divided  by  the  formation  of  part  of 
its  territory  into  the  Township  of  North  York  (12  & 13  Geo.  Y. 
ch.  140),  the  corporation  of  that  township  was  also  represented. 

The  position  taken  by  those  appearing  before  me  may  be 
shortly  stated  as  follows: — 

Counsel  for  the  two  township  corporations  say  that  the  testatrix 
clearly  intended  to  benefit  the  children  of  soldiers  who  had  resided 
in  the  township  of  York  and  who  had  been  killed  in,  or  died  as 
a result  of,  the  war,  and  that  that  intention  should  be  carried  out 
by  the  application  of  the  cy  pres  doctrine,  and  the  moneys  be  paid 
into  Court  for  that  purpose. 

The  Soldiers’  Aid  Commission  say  that  the  bequest  comes 
within  those  which  the  legislation  governing  that  body  expressly 
covers,  and  that  the  moneys  should  be  paid  to  the  Commission  to 
be  used  and  applied  for  the  benefit  of  those  children  mentioned  in 
the  will. 

The  twelve  Toronto  branches  of  the  Great  War  Veterans’ 
Association  evidently  do  not  approve  of  the  claim  of  the  Soldiers’ 
Aid  Commission,  for  they  say  that  the  Commission  has  not  the 
powers  claimed  by  its  counsel,  that  the  children  intended  to  be 
benefited  by  the  will  do  not  come  within  the  scope  of  the  Commis- 
sion’s authority,  and  they  want  the  money  paid  into  Court,  and 
administered  under  the  cy  pres  doctrine. 

The  next  of  kin  say  that  the  gift  is  not  a good  charitable  gift, 
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that  it  fails  for  uncertainty,  and  that,  as  there  is  no  accrnal  clause 
with  regard  to  this  one-sixth  share  of  the  ultimate  residue,  the  gift 
thereof  has  lapsed,  and  the  next  of  kin  take  as  upon  an  intestacy. 

The  Official  Guardian  was  notified  by  my  direction  because  it 
was  suggested  that  those  intended  to  be  benefited  might  he  infants 
and  ought  to  be  separately  represented.  He  was  unable  to  suggest 
any  other  course  than  one  of  those  already  propounded. 

I am  quite  unable  to  understand  upon  what  ground  it  is  con- 
tended that  those  intended  to  be  benefited  are  to  be  limited  to 
children  of  soldiers  belonging  to  the  township  of  York.  Had  any 
Home  for  children  of  Canadian  soldiers  who  fell  in  the  war  been 
established  in  the  township  of  York,  its  benefits  might  have  been 
so  limited,  and  it  is  possible  that,  even  if  they  were  so  limited, 
the  Home  would  have  come  within  the  terms  of  the  gift.  But  the 
testatrix  herself  places  no  limit  as  to  residence  or  otherwise  either 
of  the  children  to  be  benefited  or  of  their  deceased  fathers.  Had 
any  such  Home  for  children  of  any  Canadian  soldiers  killed  in, 
or  dying  as  a result  of,  the  war  been  opened  in  the  township  of 
York,  I think  it  would  have  answered  the  testatrix’s  description. 

Mr.  Garvey,  for  the  Soldiers’  Aid  Commission,  argued  that, 
as  the  Commission  had  established  several  homes  or  shelters  for 
children  coming  under  its  care,  the  Commission  came  within  the 
terms  of  the  gift,  and  was  entitled  to  the  money,  which  it  would 
earmark  and  hold  in  trust  for  the  express  purpose  designated  by 
the  testatrix.  But  the  Commission  has  no  such  home  within  the 
township  of  York;  and,  while  Toronto  may  be  adjacent  to  that 
township,  and  it  may  seem  to  be  a trifling  distinction  to  make,  it 
is  not  I,  but  the  testatrix,  who  has  made  the  distinction.  There 
is  no  more  justification  (apart  from  the  application  of  the  cy  pres 
doctrine,  with  which  for  the  moment  I am  not  dealing)  for  hold- 
ing that  a Home  in  Toronto  was  intended  by  the  testatrix  than  a 
Htome  in  Vancouver  or  in  Halifax.  It  is  quite  evident  that  she 
contemplated  the  organisation  of  such  a Home  in  the  township 
of  York.  If  the  gift  is  to  be  interpreted  as  intended  for  such  a 
Home,  and  cannot  otherwise  be  made  effective,  then  it  must  fail 
because  of  the  non-existence  of  the  object  of  the  gift.  Nor  do  I 
see  any  force  in  the.  contention  that,  because  Toronto  or  a large 
part  of  it  was  once  within  the  township  of  York,  a Home  in 
Toronto  answers  the  description.  I am  satisfied  that  the  testatrix 
had  no  such  thought  in  her  mind  when  she  referred  to  the  town- 
ship. 

But  Mr.  Garvey  further  argues  that,  under  the  provisions  of 
the  legislation  governing  the  Soldiers’  Aid  Commission,  if  the  gift 
would  otherwise  be  void  for  uncertainty,  the  Commission  is  never- 
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theless  entitled  to  the  money.  The  Commission  was  incorporated 
in  1916  by  6 Geo.  V.  ch.  3.  Its  powers  were  limited  to  the  assist- 
ance of  soldiers.  Their  wives  or  children  did  not  come  within 
the  purview  of  the  Act  at  all.  Then,  by  7 Geo.  V.  ch.  27,  sec.  60, 
a section,  7 a.,  was  added,  which,  as  further  amended  by  9 Geo.  V.  * 
ch.  25,  sec.  34,  empowered  the  Commission  to  receive  and  admin- 
ister gifts,  devises  and  bequests,  “ for  the  benefit  of  persons  belong- 
ing to  any  of  the  classes  mentioned  in  section  4 ” of  the  incorporat- 
ing Act,  and  also  provided,  by  subsec.  2,  that : — 

“(2)  Where  by  the  will  of  any  person  dying  before  or  after 
the  passing  of  this  Act,  a devise  or  bequest  is  made  to  or  for  the 
benefit  of  any  class  of  persons  mentioned  in  section  4,  or  for  any 
object  within  the  powers  of  the  Commission,  or  for  any  like  pur- 
pose, and  such  will  does  not  specify  the  particular  person,  society 
or  institution  that  is  to  receive  such  devise  or  bequest,  or  if  such 
devise  or  bequest  is  or  may  be  held  to  be  void  for  uncertainty  as  to 
the  persons  entitled  to  receive  the  same,  or  as  to  the  object  to  which 
the  same  may  be  applied,  then  in  any  such  case  the  Commission 
shall  be  the  beneficiary  and  shall  be  entitled  to  receive,  administer 
and  dispose  of  the  same,  in  such  manner  as  the  Commission  may 
deem  expedient.” 

When  these  amending  provisions  were  passed,  children  of  sol- 
diers did  not  come  within  the  scope  of  the  Commission’s  powers. 

But  in  1920,  by  10  & 11  Geo.  V.  ch.  29,  the  Commission  was  given 
power  to  exercise  and  perform  all  the  rights,  powers,  and  duties 
of  a Children’s  Aid  Society  as  provided  by  the  Children’s  Protec- 
tion Act  (R.S.O.  1914,  ch.  231)  with  respect  to  the  child  of  any 
person  who  had  served  with  his  Majesty’s  forces  or  the  forces  of 
any  of  the  Allies  of  his  Majesty  in  the  late  war,  and  also  to  estab- 
lish shelters  or  homes  for  children  coming  under  its  care  by  virtue 
of  the  power  so  given. 

Then,  by  12  & 13  Geo.  V.  ch.  40,  sec.  2 (passed  after  the  death 
of  the  testatrix  and  so  not  applicable  to  the  present  case)  the 
Commission  was  empowered  to  assist  the  wives,  widows,  children,  - 
and  dependent  relatives  of  the  classes  mentioned  in  sec.  4 of  the 
original  Act  of  1916. 

It  will  be  observed  that  subsec.  2 of  sec.*  7 a.,  quoted  above,  is 
not  confined  to  gifts  for  the  benefit  of  any  of  the  classes  mentioned 
in  sec.  4 of  the  original  Act,  but  covers  gifts  “ for  any  object  within 
the  powers  of  the  Commission  or  for  any  like  purpose.”  I can 
see  no  reason  for  holding  that  because  the  establishment  of  homes 
for  the  children  of  soldiers  was  not  then  within  the  powers  of  the 
Commission,  the  operation  of  this  provision  is  not  to  be  widened 


LY.] 


ONTARIO  LAW  REPORTS. 


543 


from  time  to  time  so  as  to  coincide  with  the  powers  of  the  Com- 
mission for  the  time  being. 

The  case  of  Re  Hammond  (1921),  51  O.L.R.  149,  was  referred 
to,  bnt  there  the  gift  was  for  “ war  charities  ” and  particularly 
for  “ young  war  widows  who  are  left  widows  by  the  war  and  need 
help,”  and  it  was  held  that  the  gift  was  in  wider  terms  than  the 
statute  and  so  did  not  fall  within  it.  I observe  that  in  that  case 
my  brother  Middleton,  at  p.  153,  says  that  “ even  if  the  Act  of 
1920  is  to  be  considered,  it  only  adds  their  children”  (i.e.,  the 
children  of  returned  soldiers)  “ to  the  class  to  be  benefited.”  I 
do  not  quite  understand  this  limitation  of  the  provisions  of  that 
Act.  It  gives  to  the  Commission  the  powers  of  a Children’s  Aid 
Society  with  respect  to  the  child  “ of  any  person  who  has  serve  1 
with  his  Majesty’s  forces,”  etc.,  and  I see  no  reason  for  limiting 
its  operation  to  children  of  soldiers  who  have  returned  and  exclud- 
ing the  children  of  soldiers  killed  or  dying  overseas. 

But  the  Act  of  1920  is  not  really  connected  with  the  incor- 
porating Act  of  1916.  It  does  not  purport  to  amend  that  Act.  It 
is  really  legislation  supplementary  to  the  Children’s  Protection 
Act,  and  it  is  to  the  latter  Act  that  one  must  look  for  the  real 
meaning  of  the  Act  of  1920.  Now,  the  Children’s  Protection  Act 
(R.S.O.  1914,  ch.  231)  deals  with  “ neglected  children”  as  defined 
by  para.  ( h ) of  sec.  2;  and,  while  the  Act  of  1920  enables  the  Sol- 
diers’ Aid  Commission  to  exercise  the  powers  and  duties  of  a Chil- 
dren’s Aid  Society  for  the  children  of  soldiers,  those  powers  are 
necessarily  confined  to  the  care  of  “ neglected  children  ” of  sol- 
diers as  so  defined.  The  will  makes  no  such  restriction,  and  the 
gift  is  wider  than  the  statute,  just  as  it  was  in  the  Hammond  case. 
In  my  judgment,  the  provisions  of  sec.  7 a.  are  not  applicable  to 
the  present  case. 

The  question  then  remains : Is  this  a valid  charitable  gift  ? 

It  is  argued  on  behalf  of  the  next  of  kin  that  the  gift  is  to  a 
particular  object,  namely,  “ any  Home  . . . first  organised 

and  opened  in  the  township  of  York,”  and  that,  as  no  such  Home 
exists  and  there  is  no  certainty  that  any  such  Home  will  ever  be 
organised,  the  gift  fails:  Re  Doyle  (1914),  5 O.W.N.  911;  Re 

McMillcm  (1917),  11  O.W.N.  443;  In  re  Packe,  [1918]  1 Ch.  437. 

But  here  the  gift  is  not  to  the  Home  as  such,  but  merely  to 
enable  it  to  carry  out  as  trustee  the  purpose  of  the  gift,  namely, 
the  “ best  interest  of  ” the  “ children  of  such  Canadian  soldiers  as 
fell  in  the  recent  war  or  died  as  a result  of  war-service.”  If  this 
object  is  a charitable  one,  then  the  non-existence  of  a Home  to 
which  the  money  can  be  entrusted  cannot  defeat  the  gift,  because 
no  charitable  gift  ever  fails  for  want  of  a trustee. 
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I think  the  object  is  charitable.  It  is  for  the  benefit  of  a 
particular  class  of  orphans;  and,  while  it  is  for  their  benefit  gen- 
erally, and  not1  for  their  “ education  and  preferment  ” so  as  to 
bring  the  object  within  that  class  of  charity  mentioned  in  43  Eliz., 
the  Court  is  justified  in  treating  it  as  a gift  for  the  relief  of  poverty 
and  as  if  the  word  “ poor  99  were  inserted  before  the  word  “ chil- 
dren:” Powell  y.  Attorney-General  (1817),  3 Mer.  48;  Attorney- 
General  v.  Comber  (1824),  2 Sim.  & Stu.  93.  The  fact  that  the 
testatrix  intended  a Home  for  such  children  to  administer  the 
fund  is  a sufficient  indication  of  a general  intention  to  benefit 
orphan  children  who  might  have  no  home  of  their  own. 

The  gift  is  therefore  a valid  charitable  gift  which  the  Court 
will  carry  out  by  appointing  a trustee  and  by  giving  such  directions 
for  its  administration  as  are  consistent  with  the  wishes  of  the 
testatrix,  applying  if  necessary  the  cy  pres  doctrine  for  that  pur- 
pose. That  will  involve  a further  application  to  the  Court  for 
the  purpose,  which  may  be  made  at  any  time.  The  Snldiers’  Aid 
Commission  ought  to  be  notified  and  also  the  Public  Trustee. 

The  costs  of  all  parties  will  be  paid  out  of  the  fund,  those  of 
the  executors  as  between  solicitor  and  client. 
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[LOGIE,  J.] 

Rex  y.  D is  appeasing  Pkopellek  Boat  Co.  Ltd. 

Revenue — Action  by  Crown  for  Taxes  Due  by  Manufacturers  and  Vend- 
ors of  Boats — Excise  or  Manufacturer’s  Tax — Penalty  for  not  Col- 
lecting from  Customers — Liability  to  Crown  for  Sums  Collected — 
Sales  Tax  — Articles  Sold  before  but  not  Delivered  until  after 
Imposition  of  Tax — “ Sales  ” — Conditional  Sale — Tax  Payable  on 
Delivery  of  Article — Basis  of  Computation — Wholesale  and  Retail 
Departments — Sale-price  to  Customer — Sales  to  Agents — Special 
War  Revenue  Act,  1915,  5 Geo.  V.  ch.  8,  secs.  19BB.C £),  19BBB.(1 ) 
( 10  & 11  Geo.  V.  ch.  71  and  11  & 12  Geo.  V.  ch.  50). 

The  defendants,  manufacturers  and  vendors  of  boats,  were  held  not  to 
be,  under  the  Special  War  Revenue  Act,  1915,  as  amended  by  10  & 11 
Geo.  V.  71  and  11  & 12  Geo.  V.  ch.  50,  liable  for  payment  to  the  Crown 
of  the  excise  or  manufacturer’s  tax,  commonly  called  the  “ luxury 
tax,”  but  liable  to  a penalty  for  failure  to  collect  the  tax  from  cus- 
tomers, and  trustees  for  and  accountable  to  the  Crown  for  the  amount 
collected. 

(2)  The  sales  tax  provided  for  by  sec.  19BBB.,  subsec.  1,  of  the  Act, 
as  enacted  by  10  & 11  Geo.  V.  ch.  71,  sec.  2,  is  imposed  upon  articles 
sold  before  but  not  delivered  till  after  the  imposition  of  the  tax. 

The  word  “ 'sales  ” must  be  construed  in  its  widest  sense,  and  includes 
a sale  in  which  the  transfer  of  the  title  to  the  thing  sold  is  made 
dependent  upon  the  performance  of  a condition — the  payment  of  the 
price  in  full.  The  proper  tax  is  payable  to  the  Crown  on  this  class 
of  sales,  when  the  article  is  delivered  to  the  purchaser  notwithstand- 
ing that  the  sale  is  conditional. 

(3)  As  to  the  basis  of  computation  of  the  tax,  the  excise  tax  regula- 
tions regarding  concerns  having  wholesale  and  retail  departments 
can  apply  only  to  concerns  which  had  these  departments  in  fact 
segregated  at  the  time  of  the  incidence  of  the  tax.  In  this  case,  dur- 
ing the  period  in  which  the  taxes  claimed  by  the  Crown  fell  due,  the 
defendants  had  not  in  fact  separate  wholesale  and  retail  departments, 
and  during  that  period  there  were  no  sales  from  the  factory  to  the 
retail  department.  The  basis  of  computation  was,  therefore,  the  sale- 
price  to  the  customer. 

(4)  Sales  made  to  agents  were  real  sales,  the  boats  were  delivered,  and 
the  tax  on  them  was  payable. 

Action  by  the  Crown  (Dominion  Government ) to  recover 
certain  taxes  upon  sales  of  boats  by  the  defendants,  imposed  by 
the  Special  War  Revenue  Act,  1915,  as  amended  by  10  & 11 
Geo.  Y.  ch.  71,  sec.  2,  and  11  & 12  Geo.  V.  ch.  50,  sec.  1.  The 
defendants  counterclaimed  for  $654.80  alleged  to  have  been  over- 
paid. 

The  action  and  counterclaim  were  tried  by  Logie,  J.,  without 
a jury,  at  a Toronto  sittings. 

A.  M.  L&ichford,  for  the  Crown. 

Erichsen  Brown,  for  the  defendants. 
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May  10.  Logie,  J. : — The  plaintiffs  claim  is  divided  into  two 
parts:  (1)  the  excise  or  manufacturer’s  tax,  commonly  called  the 
“ luxury  tax;”  (2)  the  sales  tax. 

The  claim  for  the  luxury  tax  appears  to  be  unfounded,  in  so 
far  as  this  tax  was  not  actually  collected  from  customers. 

The  scheme  of  this  legislation  was  to  make  the  vendor  the  agent 
of  the  Government  to  collect  this  tax,  and  I agree  with  Stuart,  J., 
in  Rex  v.  Walker  cmd  Kmg  Ltd.  (1921),  61  D.L.R.  283,  that  the 
Act  does  not  make  the  vendor  liable  for  the  tax,  but  does  render 
him  liable  for  a heavy  penalty  for  failure  to  collect. 

It  is  admitted  that  under  this  head  the  defendants  collected 
from  customers  the  sum  of  $1,900.17.  They  are  trustees  of  this 
amount  for  the  plaintiff  and  must  pay  it  over  to  the  Government. 

If  there  is  any  question  as  to  this  sum  being  too  small,  the 
Government  may  have  a reference  at  its  own  risk. 

The  claim  for  the  sales  tax  is  more  complicated,  and  to  a great 
extent  is  dependent  upon  the  method  of  computation  or  the  basis 
upon  which  the  tax  was  to  be  computed  adopted  by  the  plaintiff 
and  the  defendants  respectively;  and  again  as  to  the  taxability  of 
sales  under  lien-agreements  for  sale  upon  which  a deposit  was 
made,  entered  into  with  customers  before  the  tax  was  imposed,  but 
completed  by  the  delivery  of  the  boat  and  the  payment  of  the 
balance  of  the  purchase-money  after  the  tax  came  into  force. 

The  first  of  these  questions  depends  upon  the  facts  of  this  case ; 
the  last  is  a question  of  law. 

Except  in  the  rare  case  of  a customer  paying  cash  for  a boat 
and  taking  delivery  forthwith,  the  invariable  practice  of  the  de- 
fendants was  to  take  an  order  signed  by  the  customer  which  con- 
tained the  following  clause: — 

“ It  is  further  agreed  that  the  title  in  the  aforesaid  ” (boat, 
etc.,  etc.)  “ shall  remain  in  the  Disappearing  Propeller  Boat  Com- 
pany Limited  until  paid  for  in  full.” 

The  defendants  manufactured  in  some  cases  for  stock,  out  of 
which  boats  might  be  appropriated  for  individual  orders,  and  for 
special  orders  earmarked  for  the  customer — but  nevertheless,  with 
the  exception  above  referred  to,  all  upon  lien-agreements. 

Section  19BBB.,  subsec.  1,  of  the  Special  War  Revenue  Act, 
1915,  as  enacted  by  10  & 11  Geo.  V.  ch.  71,  sec.  2 (Dom.),  pro- 
vides that  “a  tax  of  one  per  cent,  shall  be  imposed,  levied,  and 

collected  on  sales  and  deliveries  by  manufacturers  and  wholesalers, 
or  jobbers  . . . but  in  respect  of  sales  by  manufacturers  to 
retailers  or  consumers  ...  the  tax  payable  shall  be  two  per 
cent.  . . . payable  by  the  purchaser  to  the  wholesaler  or  manu- 
facturer at  the  time  of  such  sale  and  by  the  wholesaler  or  manu- 


LV.] 


ONTARIO  LAW  REPORTS. 


547 


facturer  to  his  Majesty  in  accordance  with  such  regulations  as  may 
be  prescribed.” 

By  a memorandum,  26B.,  dated  the  30th  November,  1920, 
approved  by  the  Deputy  Minister,  articles  specified  in  sec.  19BB., 
subsec.  4,  of  the  Special  War  Revenue  Act,  as  enacted  by  11  & 12 
Geo.  V.  ch.  50,  sec.  1,  were  declared  not  subject  to  the  payment  of 
the  manufacturer’s  (luxury)  tax,  when  delivered  on  or  after  the 
19th  May,  1920,  provided  that  such  articles  were  purchased  from 
the  manufacturer  and  paid  for  fully  or  in  part  before  that  date; 
but  the  sales  tax  was  made  applicable  to  such  articles  irrespective 
of  the  date  of  purchase. 

This  indicated  the  attitude  of  the  Department,  and  is  of  course 
not  binding  upon  me  if  not  in  accordance  with  the  true  meaning  of 
the  Act. 

I am,  however,  of  opinion  that  the  wording  of  the  Act  itself 
imposes  the  sales  tax  upon  articles  sold  before  but  not  delivered 
till  after  the  imposition  of  the  tax.  The  tax  is  imposed,  levied, 
and  collected  on  sales  and  deliveries.  The  word  “ sales,”  moreover, 
must  be  construed  in  its  widest  sense,  and,  I think,  includes  a sale 
in  which  the  transfer  of  the  title  to  the  thing  sold  is  made  depend- 
ent upon  the  performance  of  a condition,  viz.,  the  payment  of  the 
price  in  full. 

The  proper  tax  is,  therefore,  payable  to  the  plaintiff  on  this 
class  of  sales  when  the  article  is  delivered  to  the  purchaser  not- 
withstanding that  the  sale  is  conditional. 

I am  not  called  upon  in  this  action  to  decide  whether  payments 
made  on  account  of  these  sales,  where  the  purchaser  did  not  get 
delivery,  are  taxable. 

Next,  as  to  the  method  or  basis  of  computation,  the  plaintiff 
contends  that  the  sales  tax  should  be  computed  upon  the  sale-price 
to  the  customer,  and  not  on  the  price  factory  to  sales  office. 

A great  deal  was  said  in  the  course  of  the  trial  as  to  the  segre- 
gation of  departments  and  the  effect  of  this  segregation  in  view 

493 

of  the  excise  tax  regulations  dated  the  30th  July,  1920, 

Excise. 

All  this  is  immaterial  in  the  view-  which  I have  of  the  facts. 

I find  as  a fact  that  during  the  period  in  which  the  taxes 
claimed  by  the  plaintiff  fell  due,  the  defendants  had  not  in  fact  a 
whosesale  and  retail  department,  and  that  during  that  period  there 
were  in  fact  no  sales  from  the  factory  to  the  sales  or  retail  depart- 
ment. 

The  furthest  that  Mr.  Hodgson,  president  of  the  Disappearing 
Propeller  Boat  Company,  would  go  was  to  say  that  during  this 
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period  sales-slips  were  furnished  from  the  factory  to  the  retail  store. 
These,  however,  only  shewed  the  model  and  in  some  cases  the  list- 
price  at  which  the  boat  was  to  be  sold  at  retail.  They  did  not  dur- 
ing this  period  evidence  an  actual  sale. 

The  defendants5  real  contention,  however,  is  that  later  on,  being 
in  doubt  as  to  how  they  should  make  up  their  accounts,  they  inter- 
viewed the  Department,  seeing  Major  Hobart,  who,  they  said, 
instructed  them  to  segregate  their  accounts  between  factory  and 
sales  office  and  between  sales  office  and  customer  and  charge  them- 
selves, in  the  process  of  absorbing  a part  of  the  tax,  one-half 
thereof,  computed  on  the  price  at  which  they  sold  to  the  retail  or 
sales  end  (generally  speaking  40  per  cent,  off  list-price)  and  charge 
one  per  cent,  to  the  purchaser  at  the  sales  end. 

They  say  that  they  followed  this  course  pursuant  to  these 
instructions,  and  on  this  basis  have  not  only  paid  in  full,  but  there 
is  $654.80  overpaid,  for  which  they  counterclaim. 

Major  Hobart  denies  these  instructions ; but,  even  if  the  defend- 
ants5 story  is  correct,  he  could  not  bind  the  plaintiff. 

There  is  no  doubt,  that,  however  the  excise  tax  regulations  are 
construed  as  to  concerns  having  wholesale  and  retail  departments, 
they  can  only  apply  to  those  concerns  which  had  these  departments 
in  fact  segregated  at  the  time  of  the  incidence  of  the  tax.  It 
cannot  and  does  not  apply  to  those  concerns  which  subsequently 
re-organise  themselves  and  claim  nunc  pro  tunc  those  benefits 
which  they  might  have  obtained  had  they  been  properly  organised 
to  claim  them  at  the  time  when  the  tax  was  imposed. 

The  basis  of  computation,  therefore,  claimed  by  the  plaintiff  is 
in  this  case  the  correct  one. 

Then  as  to  the  alleged  agency  contracts.  I find  on  the  evidence 
that  these  contracts  were  real  sales,  conditional  it  is  true  as  to  the 
property  passing,  but,  as  I have  already  held,  not  on  that  account 
exempt  from  taxation. 

There  was,  it  was  stated,  an  understanding  that,  although  notes 
were  given  by  the  agents  purchasing  the  boats  for  the  balance  of 
the  purchase-price,  the  agents  would  not  be  called  upon  to  pay 
these  notes  until  the  boats  were  resold  by  the  agents  to  customers, 
and  that  consideration  would  be  extended  and  the  notes  would  be 
renewed  if  extraordinary  circumstances  arose.  The  defendants 
used  what  Mr.  Hodgson  described  as  discretion,  but,  nevertheless, 
he  said,  “ We  were  in  a position  to  say  to  the  agents  that  they  had 
bought  the  boats  and  must  pay  for  them.55  They  had  special  dis- 
counts, hut  they  were,  and  they  were  described  as,  purchasers,  in 
the  agreements-  which  they  signed ; and  they  agreed  to  pay.  These 
boats  were  delivered,  and  the  tax  on  them  is  payable. 
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I think  the  true  position  of  these  agents  was  that  they  were 
purchasers — that  there  existed  between  them  and  the  defendants 
in  each  instance  a true  conditional  sale. 

The  claim  of  the  plaintiff  upon  the  luxury  tax,  as  I have  allowed 


it,  is $1,900.17 

Upon  the  sales  tax  his  claim,  as  I have  allowed  it,  is. . . . 1,522 . 56 

Total  $3,422.73 


If  either  the  Government  or  defendants  are  dissatisfied  with 
the  quantum,  they  may  have  a reference  at  their  own  risk  as  to  costs. 

It  is  not  a case  for  costs.  The  sudden  imposition  of  the  tax 
and  its  complicated  nature  left  the  manufacturers  and  merchants 
in  an  unenviable  position.  They  were  subject  to  heavy  penalties 
for  non-compliance  with  the  Act,  and  did  not  know  how  to  comply. 

The  Department  seems  to  have  been  at  first  a blind  leader  of 
the  blind. 


[APPELLATE  DIVISION.] 

Rex  v.  Smith. 

Criminal  Law — Offences  against  Opium  and  Narcotic  Drug  Act , 1923,  13 
& Ilf  Geo.  V.  ch.  22,  sec.  4(a),(d) — Transportation  of  Drugs — Carry- 
ing on  Person  for  Medicinal  Purposes — Drug  Ginen  to  Patient  toy 
Physician — Bona  Fides — Evidence — Charge  to  Jury — New  Trial. 

The  prisoner  was  found  guilty  by  a jury  and  convicted  of  two  offences 
against  the  Opium  and  Narcotic  Drug  Act,  1923,  viz.:  (1)  not  being 
a common  carrier,  taking  or  carrying  a narcotic  drug  from  a place 
in  Canada  to  another  place  in  Canada  without  first  obtaining  a license 
(sec.  4(a));  (2)  having  a narcotic  drug  in  his  possession  without 
lawful  authority  (sec.  4 (d)).  The  evidence  was,  that  the  prisoner 
was  found  lying  drunk  and  helpless  in  the  street  with  narcotic  drugs 
upon  his  person:  — 

Held,  that  the  prohibition  in  sec.  4(a)  is  against  others  doing  what 
common  carriers  have  a right  to  do  in  the  course  of  their  business. 

(2)  That,  where  a physician  furnishes  a drug  to  a patient,  representing 
that  it  is  required  by  the  patient  for  medicinal  purposes,  and  the 
physician  directs  the  patient  to  take  it  away  and  use  it  in  a particu- 
lar way,  the  patient  has  “ lawful  authority  ” so  to  take  it  away  and 
use  it,  if  he  is  acting  in  good  faith. 

In  this  case,  if  the  physician  was  to  be  believed  and  the  patient  acted  in 
good  faith,  the  conviction  could  not  stand;  but,  as  the  evidence  and 
the  charge  to  the  jury  upon  these  points  were  unsatisfactory,  a new 
trial  was  ordered. 

Appeal  by  the  defendant  from  his  conviction,  at  the  General 
Sessions  of  the  Peace  for  the  County  of  York,  for  offences  against 
the  Opium  and  Narcotic  Drug  Act,  1923,  13  & 14  Geo.  V.  ch.  22 
(Dom.) 
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April  29.  The  appeal  was  heard  by  Latchford,  C.J.,  Riddell, 
J.,  Middleton,  Masten,  and  Orde,  JJ.A. 

C.  A.  Thomson , for  the  appellant. 

F.  P.  Brennan , for  the  Crown. 

May  12.  By  direction  of  the  Chief  Justice,  the  judgment  of 
the  Court  was  read  by  Riddell,  J. : — John  Smith  was  tried  at  the 
General  Sessions  of  the  County  of  York  on  an  indictment  contain- 
ing two  counts  under  the  Opium  and  Narcotic  Drug  Act,  1923,  13 
& 14  Geo.  Y.  ch.  22  (Dom.) — the  first  count  was  under  sec.  4(a) 
and  the  second  under  sec.  4(<2)* — there  was  a general  verdict  of 
c guilty,”  and  he  now  appeals. 

The  facts  are  as  follows.  Smith  was  arrested  about  7 p.m.  on 
Christmas-day,  lying  helpless  in  the  street,  smelling  of  liquor,  and 
admittedly  drunk.  On  his  being  searched,  there  were  found  in  his 
possession  a hypodermic  needle  and  a vial  containing  six  or  seven 
tablets  of  sulphate  of  morphia,  commonly  used  by  drug  addicts — 
they  each  contained  about  one-eighth  of  a grain  of  the  sulphate 
and  a little  atropin  sulphate. 

There  was  no  dispute  as  to  the  facts,  the  defence  being  wholly 
based  upon  the  evidence  of  a medical  man.  He  swore  that  he  had 
begun  to  treat  Smith  in  November,  giving  him  a hypodermic  injec- 
tion of  a quarter  of  a grain  of  sulphate  of  morphia — he  was  quite 
obviously  an  “ addict.”  A week  thereafter  Smith  came  in  again, 
and  the  doctor  began  to  treat  him  for  his  condition ; the  treatment 
consisted  of  a hypodermic  injection  of  a quarter  of  a grain  of 
sulphate  of  morphia  three  times  a day,  and  sometimes  a fourth 
quarter  grain.  The  dose  was  reduced  later  to  an  eighth  of  a grain 
administered  every  two  days,  the  patient  being  given  four  tablets 
to  take  away  with  him  for  use — “ whenever  he  gets  very  sick  and 
cannot  come  to  my  office  he  is  to  take  it  himself.”  The  pills  found 
on  the  accused  with  the  containing  vial  were  furnished  to  him  by 
the  doctor  in  this  way : the  needle  the  doctor  knew  the  accused  had 
himself. 

The  doctor  thought  that  the  patient  was  “not  so  worse;”  and 
he  hoped  to  effect  a cure,  as  the  patient  was  co-operating  with  him, 
doing  just  what  he  was  told. 

* 4.  Every  person,  who 

(a)  imports  into  or  exports  from  Canada  any  drug,  or,  not  being  a 
common  carrier,  takes  or  carries,  or  causes  to  be  taken  or  carried  from 
any  place  in  Canada  to  any  other  place  in  Canada,  any  drug  without 
first  obtaining  a license  therefor  from  the  Minister; 

( d ) has  in  his  possession  any  drug  without  lawful  authority,  or 
manufactures,  sells,  gives  away  or  distributes  any  drug  to  any  person 
without  first  obtaining  a license  therefor  from  the  Minister; 

shall  be  guilty  of  a criminal  offence 
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It  is  argued  that  the  case  does  not  come  within  the  prohibition 
of  the  Act;  and,  if  the  doctor  is  to  be  believed,  and  the  prisoner 
acted  in  good  faith,  I am  of  opinion  that  such  is  the  case.  As  to 
the  first  count  there  can  be  little  or  no  doubt — the  very  terminology 
indicates  that  the  taking  and  carrying  prohibited  drugs  is  such 
taking  and  carrying  as  is  done  by  a common  carrier,  i.e.,  trans- 
portation— and  the  prohibition  is  against  others  doing  what  common 
carriers  have  the  Tight  to  do  in  the  course  of  their  business : 
cf.  McDonald  v.  Mulqueen  (1922),  53  O.L.R.  191,  at  p.  195  (in 
which  leave  to  appeal  was  refused  by  the  present  Chief  Justice  of 
Ontario,  then  Chief  Justice  of  the  Exchequer). 

The  second  count,  setting  out  an  offence  against  sec.  4(d), 
presents  more  difficulty. 

A physician  is  not  prohibited  (sec.  6)  from  giving  or  furnishing 
any  drug  to  any  person,  where  the  drug  is  required  for  medicinal 
purposes;  and,  while  there  is  no  specific  permission  given  to  the 
patient  to  receive  and  take  away  the  drug  so  given^  it  would  be  an 
extraordinary  result  if  the  physician  could  lawfully  give  and  fur- 
nish as  a medicine  a drug,  while  the  patient  to  whom  it  was  so 
given  and  furnished  could  not  lawfully  take  it  away  and  use  it  as 
directed  by  the  physician.  I am  not  losing  sight  of  sec.  7,  which 
excludes  physicians  from  the  operation  of  sec.  4(d). 

I am  of  opinion  that  where  a physician  gives  and  furnishes  a 
drug  to  a patient  under  his  professional  treatment,  representing 
that  such  drug  is  required  for  medicinal  purposes  for  the  patient  — 
and  the  physician  directs  the  patient  to  take  it  away  and  use  it  in 
a particular  way — the  patient  has  “ lawful  authority  ” so  to  take 
it  away  and  use  it,  if  he  is  acting  in  good  faith.  It  depends  upon 
the  good  faith  of  the  patient,  for  if  he  is  acting  mala  fide  he  cannot 
hide  himself  behind  the  doctor,  even  if  the  doctor  is  acting  in  good 
faith.  Martin,  J.A.,  in  Rex  v.  Fung  Hong.  Yuk  (1923),  40  Can. 
Grim.  Cas.  126,  at  p.  130,  does  not  decide  the  meaning  of  “ lawful 
authority  ”„in  sec.  4(d). 

The  above  considerations,  however,  by  no  means  dispose  of  the 
case  so  as  to  justify  a final  decision  in  favour  of  the  accused.  I have 
said  explicitly  that  the  conclusions  set  out  above  depend  upon  the 
hypothesis  “ if  the  doctor  is  to  be  believed  and  the  prisoner  acted 
in  good  faith.” 

There  is  much  in  the  defence  evidence  which  will  bear  further 
scrutiny,  much  which  might  induce  a jury  to  discredit  it — as  I 
think  the  case  should  be  submitted  to  another  jury,  I do  not  par- 
ticularise. A jury  would  be  at  liberty  to  disbelieve  the  doctor, 
and  to  believe  that  there  was  no  real  treatment  of  disease,  but  that 
the  doctor  and  the  prisoner  were  in  conspiracy,  the  one  to  obtain 
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an  opiate,  the  other  to  furnish  it,  for  the  sake  of  gain  or  otherwise — 
a jury  would  be  at  liberty  to  find  that  neither  acted  in  good  faith, 
and  that,  even  if  the  doctor  did,  the  prisoner  did  not. 

I think  the  present  conviction  should  be  set,  aside,  and  the  case 
re-tried  with  a proper  charge  to  the  jury. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

McIntosh  v.  Parent. 

Estoppel — Res  Judicata — Judgment  in  Former  Action  between  same 
Parties — Claim  for  Damages  Denied  by  Reason  of  Lack  of  Juris- 
diction— Right  to  Recover  Damages  in  Subsequent  Action — Rule 
260 — Damages  for  Delay  in  Erection  of  Building  by  Landlord  for 
Tenant — Continuing  Cause  of  Action — Assessment  of  Damages. 

In  a lease  of  land  to  the  plaintiff,  made  in  November,  1914,  the  defend- 
ant covenanted  that  he  would,  on  the  request  of  the  plaintiff,  extend 
the  building  on  the  premises,  for  which  the  plaintiff  was  to  pay  an 
increased  rent.  The  defendant  made  default  in  the  erection  of  the 
extension,  and  the  plaintiff  in  October,  1920,  brought  an  action  in  the 
Supreme  Court  of  Ontario  against  the  defendant,  in  which  the  claim 
was  for  $2,000  damages  for  breach  of  the  covenant,  and  in  the  alterna- 
tive for  specific  performance  of  the  agreement  and  damages  for  the 
delay  in  the  erection  of  the  building.  In  that  action  judgment  was 
given  directing  specific  performance  of  the  agreement,  and  the  build- 
ing was  thereafter  erected.  The  Judge  who  pronounced  this  judgment 
at  the  trial  considered  the  question  of  damages,  limited  the  plaintiff 
to  damage  suffered  before  the  date  of  the  commencement  of  the  ac- 
tion, and  then  found  that  the  plaintiff  had  not  shewn  that  he  suffered 
any  damage  prior  to  that  date.  By  the  judgment  as  issued  the  plain- 
tiff was  awarded  specific  performance,  and  nothing  more.  The  plain- 
tiff in  May,  1923,  brought  this  action  in  a County  Court,  claiming  to 
recover  $465  damages  for  the  delay  in  the  erection  of  the  extension 
of  the  building  from  the  time  of  the  request  until  the  building  was 
in  fact  erected: — 

Held,  that  the  plaintiff  was  not  estopped  by  the  judgment  in  the  earlier 
action. 

There  was  only  one  cause  of  action,  and  it  was  the  plaintiff’s  right  to 
have  his  damages  assessed  once  for  all;  but  the  finding  ih  the  former 
action  that  the  plaintiff  could  not  recover  anything  for  damage  after 
the  commencement  of  the  action  was  binding  upon  both  parties,  and 
was  not,  though  erroneous,  open  to  dispute  in  this  action.  The 
determination  was  that  the  Court  had  no  jurisdiction  to  entertain  the 
plaintiff’s  claim  so  far  as  it  related  to  damages  subsequent  to  the 
commencement  of  the  earlier  action.  The  judgment  was  not  appealed 
against,  and  the  determination  of  the  question  of  law  was  res  judicata 
as  between  the  parties. 

The  lack  of  jurisdiction  in  the  Court  deprives  the  judgment  of  any 
effect  whether  by  estoppel  or  otherwise,  even  where  the  party  alleged 
to  be  estopped  himself  sought  the  assistance  of  the  court  whose  juris- 
diction is  impugned. 

It  was  not  open  to  the  defendant  in  this  action  to  contend  that  these 
damages  might  have  been  recovered  in  the  former  action,  where  he 


ONTARIO  LAW  REPORTS. 


553 


LV.] 


took  advantage  of  a judgment  declaring  that  the  damages  sought 
were  not  recoverable  in  that  action. 

Discussion  and  explanation  of  the  doctrine  of  res  judicata  and  review 
of  the  authorities. 

Rule  260  considered. 

It  was  permissible  to  look  at  the  reasons  for  judgment  in  the  earlier 
action  in  order  to  shew  that  the  dismissal  was  based  upon  the  ground 
that  the  Court  had  no  jurisdiction. 

Barker  v.  McCuaig  (1900),  31  O.R.  593,  followed. 

The  plaintiff  had  a reasonable  time  after  the  request  and  before  action 
to  erect  the  building,  and  for  this  period  no  damages  were  given  in 
the  former  action.  He  had  a reasonable  time  after  judgment  before 
he  would  be  punished  for  contempt,  but  for  this  delay  he  must  pay 
damages. 

Appeal  by  the  plaintiff  and  cross-appeal  by  the  defendant  from 
the  judgment  of  the  County  Court  of  the  County  of  Essex 
(Coughlin,  Co.C.J.)  in  an  action  wherein  the  plaintiff  sought  to 
recover  $465  damages  for  the  defendant’s  delay  in  erecting  an 
extension  to  the  building  standing  on  land  leased  by  the  defendant 
to  the  plaintiff.  By  the  judgment  of  the  County  Coi*rt  the  plain- 
tiff was  awarded  only  $45  damages  and  no  costs. 

April  30.  The  appeal  was  heard  by  Latchford,  C.J.,  Middle- 
ton,  Masten,  and  Orde,  JJ.A. 

W.  B.  S.  Craig,  for  the  plaintiff. 

A.  C.  Heighington , for  the  defendant. 

May  16.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — By  a lease  bearing  date  the  29th  November,  1914,  Parent 
demised  certain  lands  to  the  plaintiff  for  a term  of  years.  The 
lease  contained  a covenant  by  Parent  that  he  would  erect  a building 
on  the  premises  to  be  completed  during  January,  1915,  and  that  he 
would,  on  the  request  of  McIntosh,  extend  the  building  toward  the 
rear  of  the  premises  35  feet,  for  which  McIntosh  was  to  pay  an 
increased  rent  of  $8  per  month. 

The  landlord  made  default  in  the  erection  of  this  extension,  and 
an  action  was  brought  in  the  Supreme  Court  of  Ontario  on  the 
20th  October,  1920,  in  which  the  tenant  claimed  $2,000  for 
damages  for  breach  of  the  covenants  in  the  lease,  and  in  the  alter- 
native specific  performance  of  the  agreement  and  damages  for  the 
delay  in  the  erection  of  the  buildings. 

This  action,  in  due  course,  came  on  for  hearing  before  Mr. 
Justice  Rose  on  the  7th  December,  1921,  and  at  the  close  of  the 
hearing  he  gave  to  the  plaintiff  a judgment  for  specific  perform- 
ance of  the  agreement,  and  the  building  was  thereafter  erected. 

Dealing  with  the  question  of  damages,  he  said : “ If  the  plain- 
tiff has  suffered  damage  by  reason  of  the  defendant  not  having 
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extended  the  building,  I hold  that  he  ought  to  recover  the  amount 
of  that  damage.  The  plaintiff  makes  up  a bill  for  $12  a month, 
the  difference  between  what  he  has  to  pay  under  the  lease  and  what 
the  present  tenants  agreed  to  pay  him  if  he  got  an  extension 
of  the  building,  and  he  brings  that  account  down  to  date.  I do 
not  think  he  can  have  that  very  well  in  this  present  action.  I need 
not  say  anything  about  any  other  means  there  may  be  of  collecting 
it.  I think  the  plaintiff  must  be  limited  to  damage  which  he 
suffered  before  the  20th  October,  1920.” 

The  learned  Judge  then  points  out  that,  prior  to  that  date, 
the  plaintiff  had  not  shewn  that  he  had  suffered  any  damage,  and 
concludes : — 

“ So  I think  the  plaintiff  has  not  made  out  any  right  to  dam- 
ages in  this  action,  and  all  he  can  get  is  an  order  for  specific  per- 
formance of  the  covenant  with  respect  to  the  extension  of  the 
building.” 

The  formal  judgment  as  issued  awarded  specific  performance 
of  the  agreement  to  build  the  extension,  and  nothing  more. 

The  plaintiff  then  brought  this  action  in  the  County  Court,  on 
the  8th  Miay,  1923,  claiming  to  recover  $465  damages,  suffered  by 
reason  of  the  delay  in  the  erection  of  the  extension  of  the  building 
from  the  time  of  the  request  and  for  31  months  thereafter  until  the 
building  was  in  fact  erected,  at  $15  a month.  The  defendant,  in 
answer  to  the  claim,  set  up  the  former  action  and  the  judgment 
pronounced  therein,  alleging  that  by  it  the  plaintiff's  rights  had 
become  res  judicata , and  the  plaintiff,  by  reason  of  the  action  and 
judgment,  was  estopped  from  any  recovery. 

The  learned  County  Court  Judge,  in  a carefuly  considered 
judgment,  has  given  effect  to  this  defence,  holding  that  the  plain- 
tiff's claim  for  damages  was  concluded  by  the  former  judgment 
down  to  the  date  of  that  judgment,  but  that  the  plaintiff  was 
entitled  to  recover  damages  for  three  and  three-quarter  months, 
at  $12  per  month,  being  the  difference  between  the  rent  payable, 
$8  per  month,  and  $20  for  rent  which  would  have  been  received, 
this  covering  the  period  between  the  date  of  the  judgment  and  the 
actual  erection  of  the  building. 

Both  sides  appeal,  the  plaintiff  contending  that  there  is  no 
estoppel  by  reason  of  the  former  judgment,  and  that  at  any  rate 
the  estoppel  can  only  be  effective  as  to  the  claim  for  damages  down 
to  the  date  of  the  writ  in  the  former  action,  the  20th  October,  1920, 
and  that  at  any  rate  he  is  entitled  to  recover  damages  for  the  period 
commencing  at  that  date,  and  concluding  at  the  date  of  the  judg- 
ment. This  would  amount  to  $172. 

The  defendant,  by  his  cross-appeal,  denies  liability  for  the 
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$45  awarded  by  the  trial  Judge;  the  ground  taken  in  the  notice 
of  appeal  being  that  he  was  entitled  to  a reasonable  time  after  the 
judgment  to  erect  the  building.  Upon  the  argument,  the  claim 
was  made  that  the  plea  of  res  judicata  covered  this  also. 

Two  totally  distinct  ideas  are  often  confounded  in  speaking  of 
res  judicata.  When  a question  is  litigated,  the  judgment  of  the 
Court  is  a final  determination  as  between  the  parties  and  their 
privies.  Any  fight,  question,  or  fact  distinctly  put  in  issue  and 
directly  determined  by  a court  of  competent  jurisdiction  as  a 
ground  of  recovery,  or  as  an  answer  to  a claim  set  up,  cannot  be 
re-tried  in  a subsequent  suit  between  the  same  parties  or  their 
privies,  though  for  a different  cause  of  action.  The  right,  question, 
or  fact,  once  determined,  must,  as  between  them,  be  taken  to  be 
conclusively  established  so  long  as  the  judgment  remains. 

Some  think  that  this  judgment  must  be  specially  pleaded 
( Cooper  v.  Molsons  Bank  (1896),  26  Can.  S.C.R.  611),  and  will 
then  be  an  estoppel,  but  there  is  high  authority  that,  even  when  not 
pleaded,  the  judgment  may  be  given  in  evidence,  and  will,  as 
evidence,  prove  the  facts  quite  apart  from  the  doctrine  of  estoppel : 
Southern  Pacific  Railroad  Co.  v.  United  States  (1897),  168  TJ.-S.  1. 

The  other  doctrine  is  often  discussed  under  the  maxim  nemo 
debet  bis  vexari,  or  as  merger  by  judgment,  or  splitting  of  a cause 
of  action,  and  makes  it  obligatory  upon  a plaintiff  asserting  a cause 
of  action  to  claim  all  his  relief  in  respect  thereto,  and  prevents  any 
second  attempt  to  invoke  the  aid  of  the  courts  for  the  same  cause, 
for  on  his  first  recovery  his  entire  cause  of  action  has  become  merged 
in  his  judgment  and  is  gone  for  ever.  This  is  clearly  stated  by 
Parke,  B.,  in  the  leading  case  of  King  v.  Ploare  (1844)  . 13  M.  & W. 
494,  at  p.  504 : “ If  there  be  a breach  of  contract,  or  wrong  done, 
or  any  other  cause  of  action  by  one  against  another,  and  judgment 
be  recovered  in  a court  of  record,  the  judgment  is  a bar  to  the 
original  cause  of  action,  because  it  is  thereby  reduced  to  a certainty, 
and  the  object  of  the  suit  attained,  so  far  as  it  can  be  at  that  stage; 
and  it  would  be  useless  and  vexatious  to  subject  the  defendant  to 
another  suit  for  the  purpose  of  attaining  the  same  result.  Hence 
the  legal  maxim,  transit  in  rem  judicatam — the  cause  of  action  is 
changed  into  matter  of  record,  which  is  of  a higher  nature,  and 
the  inferior  remedy  is  merged  in  the  higher.”  One  consequence 
is  that  an  action  against  one  of  several  tort-feasors  will  bar  recovery 
against  the  others,  so  absolutely  is  the  original  cause  of  action  gone. 

It  follows  that  on  the  trial  the  plaintiff  is  entitled  to  recover 
not  only  for  all  damage  sustained  in  the  past,  but  also  for  damage 
to  be  sustained  in  the  future,  so  far  as  it  can  be  estimated.  If 
subsequent  events  reveal  a loss  or  damage  not  suspected  at  the  time 
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of  the  assessment,  there  can  be  no  further  recovery.  “ When  there 
is  but  one  cause  of  action,  damages  must  be  assessed  once  for  all:” 
Bowen,  L.J.,  in  Serrao  v.  Noel  (1885),  15  Q.B.D.  549,  558;  City 
of  Montreal  v.  McCee  (1900),  30  Can.  S.C.R.  582.  This  is  illus- 
trated by  the  very  old  case,  Fetter  v.  Beale  (1702),  1 Salk.  11, 
where  the  plaintiff  sued  the  defendant  for  beating  him  and  pound- 
ing his  head  on  the  ground,  and  recovered  a modest  verdict.  After- 
wards he  brought  a new  action  shewing  that,  “ by  reason  of  the 
same  battery,  a piece  of  his  skull  was  come  out,”  and  though  counsel 
(Shower)  pleaded  that  this  could  not  have  been  given  in  evidence 
when  it  had  not  come  to  pass  and  was  not  suspected,  the  unfortu- 
nate plaintiff  failed  for  “the  grievousness  or  consequences  of  the 
battery  is  not  the  ground  of  the  action,  but  the  measure  of  the 
damages,  which  the  jury  must  be  supposed  to  have  considered  at 
the  trial.” 

Though  there  has  been  this  qualification  of  the  rule,  that  where 
the  plaintiff  alleges  that  two  distinct  rights  have  been  infringed, 
e.g.,  an  injury  to  his  person  and  an  injury  to  his  property,  he  may 
bring  two  actions  ( Brunsden  v.  Humphrey  (1884),  14  Q.B.D. 
141),  there  is  no  qualification  of  the  general  principle  where  the 
cause  of  action  is  one  and  the  same : Macdougall  v.  Knight  (1890), 
25  Q.B.D.  1. 

Where,  however,  the  rights  are  distinct,  though  arising  out  of 
the  same  state  of  facts,  separate  actions  may  be  brought,  e.g.,  an 
action  to  rescind  a subscription  for  stock  on  the  ground  of  misre- 
presentation and  an  action  for  damages  against  the  promoters  for 
fraud  and  deceit:  Goldrei  Foucard  & SonY.  Sinclair  and  Russian 
Chamber  of  Commerce  in  London,  [1918]  1 K.B.  180. 

Upon  this  principle,  a recovery  of  damages  in  certain  cases 
where  the  damage  is  of  the  essence  of  the  action,  and  damnum  as 
well  as  injuria  must  be  proved,  will  not  bar  a recovery  where  there 
is  a new  damnum.  Thus  where  there  is  an  excavation  by  the 
defendant  on  his  own  land,  there  is  no  cause  of  action  until  a sub- 
sidence on  the  plaintiff's  land,  and  there  is  a new  cause  of  action 
on  every  new  subsidence:  Darley  Main  Colliery  Co.  v.  Mitchell 

(1886),  11  App.  Cas.  127.  Clegg  v.  Dearden  (1848),  12  Q.B.  576, 
is  useful  by  way  of  contrast. 

Quite  distinct  from  cases  of  this  class  are  cases  of  what  is 
erroneously  termed  continuing  damage.  As  in  the  case  of  nuis- 
ances, each  time  the  nuisance  is  repeated  there  is  a new  cause  of 
action,  a new  injuria  or  infringement  of  legal  right  and  a new 
damnum  flowing  therefrom,  and  so,  where  the  nuisance  continues, 
a plaintiff  may,  theoretically,  issue  a writ  every  day  for  the  new 
damage.  To  avoid  this  inconvenience,  a provision,  now  found  as 
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Rule  260,  was  enacted:  “Damages  in  respect  of  any  continuing 
cause  of  action  shall  be  assessed  down  to  the  time  of  assessment.” 

The  meaning  and  scope  of  this  Rule  is  shewn  by  what  is  said  in 
Hole  v.  Chard  Union , [1894]  1 Ch.  293,  a nuisance  case,  where 
the  defendants  had  polluted  a stream.  The  plaintiff  sought  to 
assess  damages  after  the  writ.  Lindley,  L.J.,  says  (pp.  295,  296)  : 
“ It  is  contended  on  behalf  of  the  defendants  that  it  was  not  right 
in  principle  to  do  this;  because  any  nuisance  committed  after  the 
injunction  came  into  operation  gave  rise  to  a fresh  cause  of  action, 
and  was  not  a continuing  cause  of  action.  . . . What  is  a con- 
tinuing cause  of  action?  Speaking  accurately,  there  is  no  such 
thing;  but  what  is  called  a continuing  cause  of  action  is  a cause 
of  action  which  arises  from  the  repetition  of  acts  or  omissions  of 
the  same  kind  as  that  for  which  the  action  was  brought.”  A.  L. 
Smith,  L.J.,  says  (p.  296)  : “If  once  a cause  of  action  arises,  and 
the  acts  complained  of  are  continuously  repeated,  the  cause  of 
action  continues  and  goes  on  de  die  in  diem.  It  seems  to  me  that 
there  was  a connection  in  the  present  case  between  the  series  of 
acts  before  and  after  the  action  was  brought;  they  were  repeated 
in  succession,  and  became  a continuing  cause  of  action.” 

In  De  Soysa  v.  De  Fless  Pol , [1912]  A.C.  194,  a very  difficult 
question  arose.  In  an  agreement  for  a lease,  the  lessors  agreed  to 
complete  buildings  on  the  demised  premises  in  a certain  time  and 
in  default  to  pay  a certain  sum  per  day  for  default.  An  action 
was  brought  to  recover  this  sum  for  the  default  up  to  the  bringing 
of  the  action,  and  the  further  daily  sum  till  the  completion  of  the 
buildings.  There  was  a question  whether  this  sum  was  a penalty 
or  liquidated  damages;  the  holding  being  against  the  contention 
that  the  amount  was  a penalty,,  it  was  awarded  down  to  the  date 
of  the  writ,  and  damages  after  the  writ  were  allowed  at  the  same 
rate.  The  application  of  the  rule  in  question  was  not  discussed, 
their  Lordships  saying : “ It  was  assumed  on  both  sides  that  the 
Judge  should  award  damages  down  to  the  date  of  his  judgment 
. . . on  the  whole  they  are  of  opinion  that  substantial  justice  has 
been  done.”  So  that  the  question  was  not  really  discussed. 

The  question  whether  damages  in  detinue  are  within  this  rule 
seems  yet  open:  Serrao  v.  Noel , 15  Q.B.D.  549. 

After  this  discursive  discussion  of  the  rule,  I turn  to  the  case 
presented  by  Mjr.  Justice  Rose.  I think  that  here  it  was  plainly 
the  plaintiffs  right  to  have  his  damages  assessed  once  and  for  all. 
Down  to  the  date  of  the  hearing,  the  amount  of  the  damage  was 
easily  ascertained.  From  then  on  it  was  uncertain,  for  no  one 
could  tell  when  the  mandatory  order  would  be  obeyed.  This  result 
is  not  founded  upon  Rule  260,  for  the  assessment  under  that  Rule 
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ends  at  the  date  of  assessment,  and  after  that  assessment,  if  the 
damage  continues,  there  is  a new  cause  of  action  and  a new  action 
will  lie.  Here  the  principle  is  that  there  is  only  one  cause  of  action, 
and  damages  must  be  assessed  once  for  all. 

The  question  then  remains,  what  is  the  effect  of  the  Supreme 
Court  judgment  upon  the  proceedings  in  the  County  Court  in  the 
subsequent  action?  Mr.  Justice  Rose  held,  I think  erroneously, 
that  the  plaintiff  could  not  recover  anything  for  damage  after  the 
date  of  the  writ;  but,  having  so  held,  his  finding  upon  this  point 
of  law  is  binding  upon  both  parties  and  is  not  open  to  dispute  in 
lthe  subsequent  action,  “ A court  has  jurisdiction  to  decide  wrong 
as  well  as  right.  If  it  decides  wrong,  the  wronged  party  can  only 
take  the  course  prescribed  by  law  for  setting  matters  right;  and  if 
that  course  is  not  taken  the  decision,  however  wrong,  cannot  be 
disturbed:”  Mallear jun  Bin  Shidramappa  Pasare  v.  Narhari  Bin 
Shivappa  (1900),  L.R.  27  Ind.  App.  216,  225. 

Mr.  Justice  Rose  determined  that  in  the  action  in  the  Supreme 
Court  then  before  him  he  had  no  jurisdiction  to  entertain  the  plain- 
tiff’s claim  so  far  as  it  related  to  damages  subsequent  to  the  issue 
of  the  writ.  That  judgment  was  not  appealed  against,  and  as 
between  the  plaintiff  and  defendant  that  determination  of  law  is 
res  judicata  and  conclusive.  The  decision,  however  wrong,  cannot 
be  disturbed.  As  between  these  parties  and  on  this  issue  (of  sub- 
sequent damages)  the  situation  is  the  same  as  though  he  had  in 
truth  possessed  no  jurisdiction  to  entertain  the  plaintiff’s  claim 
in  that  respect.  It  is  a well  recognised  principle  that  the  lack  of 
jurisdiction  in  the  Court  deprives  the  judgment  of  any  effect 
whether  by  estoppel  or  otherwise,  even  where  the  party  alleged 
to  be  estopped  himself  sought  the  assistance  of  the  court  whose 
jurisdiction  is  impugned:  Rogers  v.  Wood  (1831),  2 B.  & Ad. 
245;  Dublin  ( Archbishop ) v.  Trimleston  (1847),  12  Ir.  Eq.  R. 
251;  Toronto  Railway  Co.  v.  Toronto  Corporation , [1904]  A.C. 
809,  815. 

Mr.  Justice  Rose  dismissed  the  plaintiff’s  claim,  not  by  judica- 
tion upon  the  merits,  but  by  declining  jurisdiction  to  entertain  it. 
It  has  been  well  said  that  the  law  prevents  the  parties  from  taking 
inconsistent  attitudes  before  the  Courts.  It  is  not  open  to  the 
defendant  here  to  contend  in  this'  action  that  these  damages  might 
have  been  recovered  in  the  former  action,  where  he  contended  in 
that  former  action  (or  what  amounts  to  the  same  thing  has  taken 
advantage  of  a judgment  so  declaring)  that  the  damages  could  not 
be  recovered  in  that  action  as  being  after  the  date  of  the  writ. 
For  these  reasons,  the  plaintiff  is  bound  to  the  conclusion  that  there 
was  no  jurisdiction  in  the  Supreme  Court  action  to  award  these 
subsequent  damages. 
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In  arriving  at  this  conclusion  I have  gone  beyond  the  formal 
judgment  and  looked  at  the  reasons  for  judgment.  I quite  admit 
that  the  formal  judgment,  and  not  the  reasons,  is  the  adjudication 
which  determines  the  issues,  but  I think  it  may  always  be  shewn 
that  the  dismissal  of  the  action  was  based  upon  the  ground  that 
the  Court  had  no  jurisdiction,  or  that  it  was  prematurely  brought, 
and  in  either  case  was  not  a determination  on  the  merits,  and  that 
for  this  purpose  the  reasons  of  the  Judge  trying  the  earlier  action 
may  be  looked  at.  Barber  v.  McCuaig  (1900),  31  O.R.  593, 
establishes  this  exception  to  the  general  rule  as  laid  down  in  such 
cases  as  Kingston  v.  Salvation  Army  (1904),  7 O.L.R.  681,  and 
Canadian  Pacific  Railway  Co.  v.  Blain  (1905),  36  Can.  S.C.R.  159. 

In  Stewart  v.  Todd  (1846),  9 Q.B.  767,  in  the  Exchequer 
Chamber,  it  was  assumed  that,  in  answer  to  a plea  setting  up  a 
former  judgment  for  a lesser  sum  than  that  claimed,  the  plaintiff 
might  shew  “ that  part  of  the  judgment  was  not  due  at  that  time.” 

Eor  these  reasons,  the  dismissal  of  the  plaintiffs  claim  for  dam- 
ages subsequent  to  the  issue  of  the  writ  in  the  Supreme  Court  does 
not  estop  his  recovery  in  this  action. 

It  follows  that  the  appeal  should  be  allowed,  and  the  cross- 
appeal should,  on  this  ground,  be  dismissed. 

Upon  the  other  ground  argued,  the  defendant  had  a reasonable 
time  after  the  request  and  before  action  to  erect  the  building,  and 
for  this  period  no  damages  were  given  by  Mr.  Justice  Rose.  The 
defendant  had  a reasonable  time  after  judgment  before  he  would  be 
punished  for  contempt,  but  for  this  delay  he  must  pay  damages. 

There  will  therefore  be  judgment  for  $219  and  costs  on  the 
County  Court  scale,  and  the  defendant  must  pay  the  costs  of  the 
appeal  and  cross-appeal. 
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Appeal  allowed  and  cross-appeal  dismissed. 


[APPELLATE  DIVISION.] 


J.  A.  Simmers  Ltd.  v.  Powell.  1924. 

Sale  of  Goods — Sale  by  Description — Literal  Conformity  with  Descrip-  Ma*v 
tion  of  Goods  Supplied — Defect  in  Quality — Waiver  by  Acceptance 
Subject  to  Proviso  in  Contract — Sale  of  Goods  Act,  10  & 11  Geo.  V. 
ch.  40,  secs.  13(1),  15 — Action  for  Price  of  Goods — Counterclaim 
for  Damages. 

The  plaintiffs,  seedsmen,  sold  to  the  defendants,  florists,  in  October, 

1921,  a case  of  bulbs  of  a Japanese  lily.  The  bulbs  supplied  were 
“ retarded  ” ones.  The  plaintiffs’  travelling  agent  who  took  the  order 
knew  that  the  defendants  wanted  lily  bulbs  that  could  be  bloomed  for 
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the  Easter  market,  or  freshly  grown  unretarded  bulbs,  but  the  order 
did  not  so  state.  The  order  did  state  on  its  face  that  the  plaintiffs 
gave  no  warranty,  expressed  or  implied,  as  to  the  description,  quality, 
productiveness,  or  any  other  matter  of  the  bulbs  they  sent  out,  and 
would  not  be  responsible  for  the  crop.  The  bulbs  ordered  were 
described  by  their  Latin  name,  and  were  not  stated  to  be  “unre- 
tarded.” The  lilies  produced  from  the  bulbs  did  not  bloom  in  time 
for  the  Easter  market.  The  defendant  set  up  that  the  sale  was  on 
condition  that  they  should  produce  bloom  at  that  time,  and  that 
there  was  a breach  of  the  condition:  — 

Held,  that,  as  the  bulbs  supplied  conformed  to  the  order  in  genus, 
species,  and  variety,  the  want  of  conformity  was  not  of  kind  but  of 
quality,  and  by  the  words  on  the  face  of  the  order  the  defendants 
had  waived  their  rights  as  to  the  quality  of  the  bulbs,  as  is  permitted 
by  sec.  13(1)  of  the  Sale  of  Goods  Act. 

As  the  bulbs  supplied  corresponded  literally  with  the  description  in  the 
order,  sec.  15  of  the  same  Act  afforded  no  defence  to  the  action,  and 
no  claim  for  damages  could  be  based  upon  it. 

Wallis  Son  & Wells  v.  Pratt  and  Haynes,  [1911]  A.C.  394,  and  Beck  & 
Go.  v.  Szymanowski  & Go.,  [1924]  A.C.  43,  distinguished. 

The  plaintiffs  were  entitled  to  recover  one-half  the  price  of  the  defec- 
tive bulbs,  having  so  agreed,  and  the  defendants  were  not  entitled  to 
recover  damages  from  the  plaintiffs. 


An  appeal  by  the  plaintiffs  from  the  judgment  of  Vance, 
Co.C.J.,  of  the  13th  February,  1924,  in  an  action  in  the  First 
Division  Court  of  the  County  of  Simcoe,  in  which  the  plaintiffs, 
a company  carrying  on  business  in  Toronto  as  seedsmen,  sued  the 
defendants,  who  were  florists  at  Barrie,  for  $198,  being  the  balance 
after  payment  of  $75  due  on  a bill  of  goods,  amounting  to  $273, 
ordered  by  the  defendants  from  the  plaintiffs  on  the  21st  October, 
1921,  and  duly  delivered. 

The  defendants  disputed  the  claim  and  asserted  that  they  were 
entitled  to  recover  $102  by  way  of  counterclaim. 

The  County  Court  Judge  dismissed  the  plaintiffs*  claim  with 
costs  and  awarded  the  defendants  $102  and  costs. 


April  28.  The  appeal  was  heard  by  Latchford,  C.J.,  Middle- 
ton,  Masten,  and  Orde,  JJ.A. 

J.  R.  Robinson , for 'the  appellants. 

Waldon  Lawr,  for  the  defendants,  respondents. 

May  16.  The  judgment  of  the  Court  was  read  by  Latchford, 
C.J.  (after  setting  out  the  facts  as  above)  : — The  only  item  of  the 
plaintiffs*  claim  in  dispute  was  one  of  $67.50,  being  the  price  of  a 
case  of  300  bulbs  of  a Japanese  lily,  called  Lilium  longiflorum 
giganteum , included  in  the  order  of  the  21st  October.  The  bulbs 
supplied  were  what  is  known  as  “ retarded  **  bulbs,  that  is,  bulbs 
not  grown  in  the  season  in  which  they  were  ordinarily  sold  to 
florists,  but  in  the  previous  year,  and  kept  dormant  in  the  interval. 
The  result  is  a great  loss  of  vitality.  Such  bulbs  when  planted 
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produce  but  little  root  growth  to  supplement  from  the  soil  their 
remaining  energies.  A natural  consequence  is  that  the  stems  are 
short  and  weak,  and  the  blossoms  which  develop  in  about  three 
months  are  few  and  inferior.  The  plaintiffs’  travelling  agent  who 
took  the  order  knew  that  the  defendants  wanted  lily  bulbs  that 
could  be  bloomed  for  the  Easter  market,  or  freshly  grown,  unre- 
tarded bulbs,  but  the  order  did  not  so  state. 

Soon  after  the  bulbs  were  received  at  Barrie,  they  were  potted. 
In  a few  weeks  their  manner  of  growth  indicated  that  they  were 
retarded  bulbs,  utterly  unfitted  to  produce  bloom  for  the  Easter 
week.  Complaint  was  promptly  made  to  the  plaintiffs,  who  sent 
the  defendants  a credit-note  for  half  the  price.  No  payment  apart 
from  $75  having  been  made,  the  plaintiffs  sued  for  the  $198,  and 
the  defendants  claimed  that  they  were  entitled  to  set  off  as  damages 
not  only  that  amount  but  $102  additional. 

The  defendants’  contention  is  that  the  bulbs  supplied  were  of  a 
plant  entirely  different  from  that  ordered,  that  it  was  known 
to  the  plaintiffs  that  the  bulbs  were  purchased  for  the  Easter  trade, 
and  that,  therefore,  the  sale  was  on  condition  that  the  plants  pro- 
duced by  the  bulbs  would  bloom  at  Easter.  The  plaintiffs  are 
therefore  alleged  to  be  liable  in  damages  for  breach  of  the  condition. 
The  defendants  also  say  that  by  the  Sale  of  Goods  Act,  10  & 11 
Geo.  Y.  ch.  40,  sec.  15,  where  a sale  is  by  description  as  in  this 
case,  there  is  an  implied  condition  that  the  goods  will  correspond 
with  the  description. 

The  plaintiffs  say  that  the  bulbs  supplied  conform  with  the 
order,  and  that  the  defendants  have,  by  a contract  expressed  on 
the  face  of  the  order,  precluded  themselves  from  recovering  dam- 
ages. 

The  order  which  was  signed  by  the  defendants  and  accepted  by 
the  plaintiffs  contains  the  following  provision : — 

e<  J.  A.  Simmers  Limited  give  no  warranty,  expressed  or  im- 
plied, as  to  the  description,  quality,  productiveness,  or  any  other 
matter  of  the  seeds,  bulbs,  or  plants  they  send  out,  and  they  will 
not  be  in  any  way  responsible  for  the  crop.  If  the  purchaser  does 
not  accept  the  goods  on  these  conditions  they  must  be  returned  at 
once,  and  the  money  that  has  been  paid  will  be  refunded.  Agents 
are  not  authorised  to  change  the  above  conditions  and  terms  of  sale.” 
The  bulbs  ordered  are  described  as  Lilium  giganteum  longi- 
florum.  They  are  not  stated  to  be  unretarded. 

The  bulbs  supplied  conformed  to  the  order  in  genus,  species, 
and  variety.  The  want  of  conformity  was  not  of  hind  but  of 
quality,  and  by  the  words  on  the  face  of  the  order  the  defendants 
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had  waived  their  rights  as  to  the  quality  of  the  bulbs,  as  is  per- 
mitted by  sec.  13(1)  of  the  Sale  of  Goods  Act. 

Section  15  of  the  same  Act  provides  that,  where  there  is  a 
contract  for  the  sale  of  goods  by  description,  the  goods  shall  corre- 
spond with  the  description.  Here,  however,  as  the  bulbs  supplied 
correspond  literally  with  the  description  in  the  order,  the  statute 
affords  no  defence  to  the  action,  and  no  claim  for  damages  can  be 
based  upon  it. 

Nor  is  the  respondents'  contention  in  any  way  assisted  by  such 
cases  as  Wallis  Son&  Wells  v.  Pratt  and  Haynes , [1911]  A.C.  394, 
reversing  the  decision  of  the  Court  of  Appeal,  [1910]  2 K.B.  1003, 
or  Peck  & Co.  v.  Szymanowski  & Co.,  [1924]  A.C.  43. 

In  the  former  case,  seed  was  sold  and  purchased  as  ‘ common 
English  sainfoin."  It  was,  in  fact,  “ Giant  sainfoin,"  a different 
and  inferior  variety  or  species  of  sainfoin,  the  seed  of  which  was 
not  distinguishable  from  that ' of  the  kind  purchased.  The  sale 
was  on  the  condition,  so  far  as  relevant,  that  “ sellers  give  no  war- 
ranty as  to  growth,  description,  or  other  matters."  The  buyers 
accepted  the  seed,  believing  it  to  be  what  they  had  purchased,  and, 
having  sold  it  as  common  English  sainfoin,  were  obliged  to  pay 
damages  for  the  mistake.  The  buyers  then  brought  action  against 
the  sellers,  who  relied  on  the  provision  cited  as  relieving  them  from 
liability.  After  pronounced  differences  of  opinion  in  the  Courts 
below,  it  was  held  by  the  House  of  Lords  that  such  a provision  did 
not  operate  to  prevent  the  purchasers  from  availing  themselves  of 
the  remedies  applicable  to  a breach  of  warranty,  and  recovering 
from  the  vendors  damages  which  they  had  been  obliged  to  pay  to 
other  parties.  It  was  pointed  out  that  the  contract  created  an 
obligation  to  deliver  common  English  sainfoin,  and  that  this  had 
the  status  of  a condition,  and  could  not  be  affected  or  limited  by  a 
clause  which  only  negatived  the  existence  of  warranties,  that  is,  of 
stipulations  in  the  contract  which,  whatever  their  nature,  were 
merely  collateral  to  the  main  purpose  of  the  contract,  namely,  the 
delivery  of  common  English  sainfoin.  As  the  language  of  the  con- 
tract was  admittedly  adequate  to  create  an  obligation  to  deliver 
common  English  sainfoin,  it  followed  of  necessity  that  it  brought 
with  it  the  legal  consequence  that,  if  not  performed,  the  purchaser 
had  a right  of  action  for  damages  for  such  non-performance. 

The  ground  of  the  ultimate  decision  as  stated  by  Lord  Loreburn, 
L.C.,  is  that  if  a man  agrees  to  sell  something  of  a particular 
description,  he  cannot  require  the  buyer  to  take  something  which 
is  of  a different  description;  and  a sale  of  goods  by  description 
implies  a condition  that  the  goods  shall  correspond  to  it. 

If  a thing  of  a different  description  is  accepted  in  the  belief  that 
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it  is  according  to  the  contract,  while  the  buyer  cannot  return  it 
after  acceptance,  he  may  treat  the  breach  of  the  condition  as  if  it 
was  a breach  of  warranty,  that  is,  have  all  the  remedies  applicable 
to  a breach  of  warranty. 

It  will  be  seen  that  the  Wallis  decision  applies  to  a case  where 
the  goods  supplied  did  not  correspond  with  the  description  of  the 
goods  ordered,  and  not  to  such  a case  as  this,  where  there  is  an 
exact  correspondence  in  description  between  what  was  ordered  and 
what  was  delivered. 

In  the  Beck  case  there  was  a sale  of  200  yard  reels  of  sewing 
cotton,  subject  to  a condition  that  the  goods  delivered  should  be 
deemed  to  be  in  all  respects  in  accordance  with  the  contract,  unless 
the  seller  should,  within  a limited  time,  receive  notice  from  the 
buyers  of  any  matter  or  thing  by  reason  whereof  they  might  allege 
that  the  goods  were  -not  in  accordance  with  the  contract.  Eighteen 
months  after  delivery,  and  long  after  the  time  fixed  by  the  con- 
dition, the  buyers  discovered  for  the  first  time  that  the  cotton  reels 
contained  less  than  200  yards,  and  brought  an  action  for  damages 
against  the  sellers,  who  pleaded  that  the  condition  was  a bar  to  the 
action.  It  was  held,  however,  that  the  condition  as  stated  applied 
to  quality  only,  and  not  to  quantity,  and  that  the  buyers  were 
entitled  to  judgment.  The  basis  of  that  decision  is  that  reels  of 
185  yards  were  not  in  accordance  with  the  contract  for  reels  of  200 
yards,  and  that  the  goods  delivered  were  not  of  the  description  of 
the  goods  ordered. 

I therefore  think  that  the  appeal  must  he  allowed,  and  that 
judgment  should  be  entered  for  the  amount  of  the  plaintiffs’  claim, 
$198,  less,  however,  one-half  the  price  of  the  defective  bulbs, 
$33.75,  which  the  plaintiffs  agreed  to  deduct,  or  for  $164.25,  with 
costs  here  and  below,  and  that  the  counterclaim  should  be  dis- 
missed with  costs. 

Appeal  allowed. 


[RIDDELL,  J.] 

Mullen  v.  Millar. 

Company — Unsatisfied  Judgments  against — Whether  for  “ Wages  Due 
for  Services  Performed  ” — Ontario  Companies  Act,  R.S.O.  1914,  ch. 
178,  sec.  98 — Actions  against  Directors — Agreement  by  Company 
with  Plaintiffs — Services  to  be  Performed  when  Instructions  should 
be  Given — No  Actual  Services  Performed. 

The  plaintiffs,  having  recovered  judgments  against  an  incorporated 
company,  and  having  issued  executions,  to  which  returns  of  nulla 
bona  were  made,  sued  directors  of  the  company  for  the  amounts  of 


App.  Div. 
1924. 

J.  A.  Sim- 
mers Ltd. 
v. 

Powell. 


Latchford, 

C.J. 


1924. 
May  19. 


564 


ONTARIO  LAW  REPORTS. 


1924. 

Mullen 

v. 

Millar. 


[yol. 


the  judgments,  alleging  that  the  judgments  were  for  “ wages  due  for 
services  performed  for  the  company ’>  (Ontario  Companies  Act,  sec. 
98).  The  evidence  shewed  that  the  plaintiffs  were  hired  by  the  com- 
pany’s superintendent  of  drilling  operations  to  go  north  and  prospect 
for  oil  when  so  instructed — they  were  not  to  do  anything  but  hold 
themselves  in  readiness  until  instructions  should  be  given.  The 
company  was  to  pay  so  much  a month  and  the  travelling  expenses 
of  the  plaintiffs  from  Toronto  to  the  place  where  the  operations  were 
to  be  carried  on  and  back  to  Toronto  when  the  work  was  at  an  end. 
The  plaintiffs  found  that  instructions  were  not  to  be  given  and  sought 
other  employment.  They  recovered  judgments  for  breach  of  the 
agreements  in  respect  of  the  time  during  which  they  waited  for 
instructions:  — 

Held,  that  the  judgments  were  not  for  wages  due  for  services  performed 
— it  cannot  be  said  that  one  is  performing  services  when  he  is  only 
waiting  for  a chance  to  perform  them. 

Two  actions  brought  by  the  plaintiffs  against  the  defendants 
as  directors  of  the  McKenzie  River  Oil  Company  Limited,  under 
the  provisions  of  the  Ontario  Companies  Act,  R.S.O.  1914,  ch.  178, 
sec.  98,*  the  plaintiffs  alleging  that  they  rendered  services  to  the 
company  while  the  defendants  were  directors  thereof,  and  had 
unsatisfied  judgments  against  the  company  for  the  amounts  of 
their  respective  claims,  which,  as  they  alleged,  were  for  “ wages.” 

The  actions  were  tried  together  by  Riddell,  J.,  without  a jury, 
at  Chatham. 

W.  C.  LaMcursh,  for  the  plaintiffs. 

H.  J.  Scott , K.C.,  for  the  defendants. 

May  19.  Riddell,  J. : — At  the  trial  before  me  at  Chatham, 
the  plaintiffs  gave  evidence  by  themselves  and  the  defendant 
Millar,  put  in  the  judgments  against  the  company,  execution  and 
return  nulla  bona — and  asked  for  judgment".  I thought  that  as 
against  these  defendants  the  employment  had  not  been  proved — 
Guenard  v.  Coe  (1914),  17  D.L.R.  47,  and  Darrah  v.  Wright 
(1914),  7 O.W.N.  233 — and  suggested  that,  by  consent,  the  evi-' 
dence,  etc.,  in  the  cases  against  the  company  should  be  considered 

* 98. — (1)  The  directors  of  the  company  shall  be  jointly  and  sever- 
ally liable  to  the  labourers,  servants  and  apprentices  thereof  for  all 
debts  not  exceeding  one  year’s  wages  due  for  services  performed  for  the 
company  while  they  are  such  directors  respectively. 

(2)  A director  shall  not  be  liable  under  subsection  1 unless 

(a)  the  company  has  been  sued  for  the  debt  within  one  year  after 
it  has  become  due  and  execution  has  been  returned  unsatisfied 
in  whole  or  in  part;  or 

(b)  the  company  has,  within  that  period,  gone  into  liquidation  or 
has  been  ordered  to  be  wound  up  and  the  claim  for  such  debt 
has  been  duly  filed  and  proved, 

nor  unless  he  is  sued  for  such  debt  while  a director  or  within  one  year 
after  he  has  ceased  to  be  a director. 
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as  given  also  in  these  cases.  This  has  now  been  agreed  upon,  and 
the  cases  fall  for  decision. 

The  right  to  sue  the  company  was  denied  in  the  original  actions 
against  the  company,  on  the  ground,  inter  alia , that  Stover,  the  ser- 
vant of  the  company,  had  no  power  to  make  the  contracts  alleged. 
He  was  called  at  the  trial  by  the  plaintiffs,  and  swore  that  he  had 
been  employed  by  the  company  as  superintendent  of  drilling  opera- 
tions, and  had  been  instructed  by  the  manager,  Davidson,  to  go  out 
and  hire  three  crews  of  men,  the  terms  having  been  discussed  by  him 
and  Davidson.  Mr.  Millar  was  called  for  the  defence  in  four  of 
the  actions,  but  not  in  Mullen’s— he  was  also  called  before  me  by 
the  plaintiffs.  I give  full  credence  to  his  testimony  from  his  con- 
duct and  demeanour  in  the  witness-box;  but,  nevertheless,  it  may 
be  that  enough  has  been  proved  to  justify  a finding  that  the  plain- 
tiffs were  employed  by  the  company. 

The  question  now  arises,  should  they  have  recovered  and  did 
they  recover  judgment  for  ,f  wages  due  for  services  performed  for 
the  company”  within  the  meaning  of  sec.  98(1)  ? 

In  the  actions  61  Harry  Lucas,  Serle  Lucas,  George  Rice,  and 
Floyd  Hutto,  counsel  for  these  plaintiffs,  recognising  the  impor- 
tance of  the  cause  of  action,  pressed  the  learned  Chief  Justice  of 
the  Common  Pleas  to  give  a judgment  for  wages;  he,  I think, 
considered  the  claim  not  one  for  wages  for  services  rendered  but 
for  unliquidated  damages  for  breach  of  contract.  In  this  (if  I 
may  say  so  without  presumption)  I think  he  was  right — and  I find 
nothing  in  the  reasons  for  judgment  of  the  Court  of  Appeal  to 
change  or  modify  that  conclusion. 

In  the  Mullen  case,  the  learned  Chief  Justice  says  explicitly, 
“ the  question  is  really  one  of  damages  ” — and  judgment  is  given 
on  that  basis — on  appeal  these  damages  are  increased. 

An  examination  of  the  evidence  shews  that  the  plaintiffs  were 
hired  to  go  north  and  prospect,  etc.,  for  oil  if  and  when  so  instructed 
— these  were  the  services  to  be  performed  for  the  company.  The 
plaintiffs  were  not  to  do  anything  but  hold  themselves  in  readiness 
until  instructions  should  be  given — they  found,  as  they  rightly 
thought,  that  instructions  would  not  be  given,  and  sought  other 
employment. 

The  agreement  on  the  part  of  the  company — if  any—  is  im- 
portant— the  company  was  to  pay  so  much  a month  and  “ in  ad- 
dition thereto  . . . pay  his  travelling  expenses  from  Toronto 

to  the  place  where  the  company’s  operations  are  being  carried  on 
and  his  travelling  expenses  back  to  Toronto  when  the  work  is  at 
an  end.”  The  work  to  be  done  by  the  plaintiffs  was  at  the  place 
of  operation — “ where  the  company’s  operations  are  being  carried 
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on.”  The  services  to  be  rendered  to  the  company  were  to  be  ren- 
dered there,  not  near  London  or  Chatham. 

True,  Milton  says,  “ They  also  serve  who  only  stand  and  wait,” 
bnt  it  is  rather  a stretch  of  interpretation  to  hold  that  one  is  per- 
forming services  when  he  is  only  waiting  for  a chance  to  perform 
them. 

I need  not  and  do  not  go  into  the  vexed  question  whether  this 
clause  of  the  statute  is  remedial  or  penal — that  is  discussed  in 
Welch  v.  Ellis  (189|>),  22  A.R.  255,  at  p.  262;  Guenard  v.  Coe , 
17  D.L.R.  47;  Darrah  v.  Wright , 7 O.W.N.  233;  Macdonald  v. 
Drake  (1906),  16  Man.  R.  220;  Pilote  v.  Leclerc  (1917),  Q.R. 
52  S.C.  127;  Dallaire  v.  Leclerc  (1917),  Q.R.  53  S.C.  201;  and 
by  myself  in  Lee  v.  Friedman  (1909),  20  O.L.R.  49,  at  p.  56.  • 

I cannot  think  that  on  any  fair  reading  of  the  statute  the  claim 
is  for  services  rendered. 

The  actions  will  be  dismissed  with  costs. 


[ORDE,  J.] 

Harris  v.  Gallimore. 

Will — Validity — Aged  Person — Suspicious  Circumstances  — Onus — Evi- 
dence— Executor — Fraudulent  Scheme  to  Uphold  Gift — Invalidity 
of  loth  Will  and  Gift — Mental  and  Physical  Condition  of  Testator — 
Earlier  Will — Consideration — Marriage  — Irrevocability  — Amend- 
ment— Refusal. 

The  testator,  whose  first  wife  had  died  in  February,  1919,  who  had  no 
children,  and  was  said  to  be  more  than  80  years  of  age,  was  married 
on  the  28th  December,  1920,  to  the  plaintiff.  On  the  17th  November, 
1921,  he  executed  a will,  the  last  of  several  which  he  had  made  within 
a short  period,  and  died  on  the  15th  December,  1921.  On  the  7th 
December,  1921,  8 days  before  his  death,  the  testator  gave  the  de- 
fendant Mrs.  G.  a cheque  for  $8,000,  which  was  nearly  the  whole  of 
his  property.  He  had  had  a stroke  of  paralysis  in  October,  1920, 
which  affected  his  right  arm,  but  he  was  to  some  extent  able  to  go 
about  and  attend  to  his  affairs  (although  several  persons  doubted  his 
capacity  to  make  a will)  until  he  was  taken  ill  on  the  10th  December, 
1921;  he  gradually  became  worse,  and  died  5 days  later.  By  the  will 
of  November,  1921,  which  was  drawn  by  G.,  the  husband  of  the  donee 
of  the  $8,000,  G.  was  appointed  sole  executor.  The  beneficiaries  were 
the  testator’s  brother  and  two  sisters,  all  of  whom  lived  overseas:  — 

Held,  that  the  circumstances  surrounding  the  execution  of  the  will  were 
so  open  to  suspicion  and  criticism  that  the  will  could  not  be  admitted 
to  probate. 

The  onus  was  upon  the  executor  propounding  the  will  and  those  up- 
holding it  to  satisfy  the  conscience  of  the  Court  that  it  was  the  last 
will  of  a free  and  capable  testator,  who  knew  and  approved  of  the 
contents,  and  they  had  not  discharged  that  onus — the  finding  must 
be  that  the  instrument  did  not  express  the  mind  of  the  testator. 

Tyrrell  v.  Painton,  [1894]  P.  151,  Murphy  v.  Lamphier  (1914),  31 
O.L.R.  287,  and  Sellers  v.  Sullivan  (1918),  43  O.L.R.  528,  followed. 
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Again,  although  G.  took  nothing  beneficially  under  the  will,  yet,  by 
drawing  a will,  in  circumstances  which  excited  suspicion,  appointing 
himself  sole  executor,  he  was  placing  himself  in  a position  of  power 
which  enabled  him  to  benefit  himself. 

Barry  v.  Butlin  (1838),  2 Moore  P.C.  480,  referred  to. 

Held,  also,  upon  the  evidence,  and  having  regard  to  the  testator’s 
mental  and  physical  condition,  that  the  validity  of  the  alleged  gift 
of  $8,000  to  Mrs.  G.  could  not  be  upheld. 

An  application  made  by  the  plaintiff  at  the  opening  of  the  trial  for 
leave  to  amend  by  setting  up  that  a certain  will  made  by  the  testator 
in  December,  1920,  was  made  in  consideration  of  a promise  or  con- 
tract to  marry  the  plaintiff,  and  was  therefore  irrevocable,  was 
refused. 

Benn  v.  Hawthorne  (1924),  ante  393,  referred  to. 

Issue  arising  out  of  an  application  for  letters  probate  of  an 
instrument  alleged  to  be  the  last  will  and  testament  of  John 
Harris,  deceased.  The  trial  of  the  issue  was  directed  by  an  order 
of  the  Supreme  Court  of  Ontario. 

January  15,  16,  17,  18,  and  19,  April  30,  Mjay  7,  8,  and  9, 
1928.  The  issue  was  tried  by  Orde,  J.,  without  a jury,  in  Toronto. 

Clive  A.  Thomson , for  the  plaintiff. 

R.  G.  McClelland , for  the  defendant  Harry  Gallimore,  the 
executor. 

E . L.  Middleton , for  the  defendants  Mary  May  Gallimore, 
Walter  D.  Kew,  and  Elizabeth  Kew. 

J.  A.  Worrell , K.C.,  and  P.  W.  Beatty , for  the  defendants  Mary 
Ann  Harris,  Caroline  Welch,  and  William  Harris. 

May  21,  1924.  Orde,  J.A. : — By  an  order  made  on  the  23rd 
February,  1922,  the  action  in  the  Surrogate  Court  of  the  County 
of  York  which  had  arisen  out  of  the  application  for  probate  of  the 
will,  dated  the  17th  November,  1921,  of  the  late  John  Harris,  who 
died  on  the  15th  December,  1921,  was  removed  into  the  Supreme 
Court,  and  an  issue  was  directed  to  be  tried,  involving  three  ques- 
tions, namely:  (1)  the  validity  of  the  will  in  question;  (2)  the 
fitness  of  the  defendant  Harry  Gallimore  to  act  as  executor;  (3) 
the  validity  of  an  alleged  gift  of  $8,000  made  by  the  deceased  to 
the  defendant  Mary  May  Gallimore. 

The  validity  of  the  will  is  attacked  upon  three  grounds:  (1) 
that  it  was  not  duly  executed;  (2)  that  the  deceased  was  not  com- 
petent to  make  a will,  and  that  he  did  not  execute  the  alleged  will 
voluntarily  or  with  knowledge  and  appreciation  of  its  provisions, 
nature  and  effect;  and  (3),  that  the  execution  of  the 'will  was 
procured  by  the  fraud  and  undue  influence  of  the  defendants 
Gallimore  and  the  defendants  Kew,  or  some  or  one  of  them. 

The  plaintiff,  Eveline  Harris,  is  the  widow  of  the  deceased. 
The  defendants  Mary  Ann  Harris,  Caroline  Welch,  and  William 
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Harris  are  the  sisters  and  brother  of  the  deceased  and  the  sole  bene- 
ficiaries under  the  will  in  question.  The  defendant  Harry  Galli- 
more is  the  sole  executor  named  in  the  will,  and  the  defendant 
Mary  May  Gallimore  is  his  wife.  The  defendant  Elizabeth  Kew 
is  a niece  of  the  first  wife  of  the  deceased  and  the  defendant  Walter 
D.  Kew  is  her  husband.  All  the  defendants  unite  in  upholding 
the  validity  of  the  will,  but  the  deceased’s  sisters  and  brother  join 
with  the  plaintiff  in  the  effort  to  recover  the  $8,000  alleged  to  have 
been  given  by  the  deceased  to  Mrs.  Gallimore. 

For  some  years  prior  to  the  autumn  of  1920,  the  late  John 
Harris,  a builder  and  contractor,  had  lived  at  63  Scollard  street, 
Toronto.  His  first  wife  had  died  in  February,  1919.  He  had  no 
children,  and  was  then  an  old  man.  The  evidence  as  to  his  sup- 
posed age  varied  somewhat,  but  according  to  one  witness  he  had 
declared  himself  to  be  over  80  in  1920.  After  his  wife’s  death  he 
lived  on  alone  at  63  Scollard  street  until  the  7th  October,  1920, 
when  his  cousin  Mancel  Wilmot,  who  lived  at  Aurora,  and  iyith 
whose  father  Harris  had  lived  for  some  time  when  Wilmot  was  a 
boy,  received  word  by  telephone  that  Harris  was  very  ill  and  was 
thought  to  he  dying.  Wilmot  came  into  the  city  and  found  Harris 
ill  and  in  charge  of  a neighbour.  He  had  had  then  or  earlier  a 
paralytic  stroke  which  affected  his  right  arm.  After  two  or  three 
visits,  Harris  recovered  sufficiently  to  be  moved,  and  Wilmot  took 
him  up  to  Aurora,  where  he  stayed  three  weeks,  during  which  time 
his  health  improved  and  he  was  able  to  move  about.  He  then 
returned  to  his  home  in  Toronto,  accompanied  by  Wilmot,  who 
tried  to  get  him  into  some  hospital  but  failed. 

Wilmot  then  approached  a Mrs.  Fanny  Giles,  a widow,  living 
at  28  Hazelton  avenue,  with  a view  to  getting  her  to  take  Harris 
in  as  a boarder  and  lodger.  There  were  also  living  with  Mrs.  Giles 
her  son  and  a friend,  Eveline  Waddington  (the  present  plaintiff), 
who  was  a nurse  and  was  then  about  43  years  of  age.  Mrs.  Giles 
had  been  a friend  of  Harris  and  of  his  late  wife  for  many  years, 
and  they  had  frequently  called  upon  each  other,  and  Miss  Wad- 
dington also  knew  Harris  and  had  known  his  first  wife.  Mrs. 
Giles  agreed  to  take  Harris  in,  and  he  arrived  the  next  morning, 
walking  over  to  Mrs.  Giles’s  house,  accompanied  by  a nurse,  who 
took  him  upstairs  and  put  him  to  bed.  This  was  about  the  17th 
November,  1920. 

About  four  nights  after  his  arrival  at  Mrs.  Giles’s,  Harris 
insisted  upon  having  a will  drawn  by  which  he  wished  to  leave 
$1,000  each  to  Mrs.  Giles  and  Miss  Waddington.  To  pacify  him 
Mirs.  Giles  drew  up  a will,  but  she  and  Miss  Waddington  witnessed 
it,  knowing  that  by  doing  so  the  legacies  to  them  would  fail. 
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About  an  hour  later,  Harris  asked  Mrs.  Giles’s  son,  Kenneth 
Might,  to  draw  up  another  will  in  the  same  terms  as  the  earlier 
one.  This  was  done,  and  Mrs.  Giles  and  Miss  Waddington  also 
witnessed  it.  In  the  morning  Mrs.  Giles  telephoned  to  ML  Wil- 
mot and  told  him  what  Harris  had  done,  and  also  called  in  Dr. 
Hanley.  Wilmot  came  down  from  Aurora,  and  Mrs.  Giles  handed 
him  the  two  wills. 

After  an  interview  with  Harris,  Wilmot  brought  in  Mr.  R.  B. 
Beaumont,  a solicitor,  to  see  Harris.  Mr.  Beaumont  then  drew 
up  another  will,  which  was  executed  by  Harris  and  witnessed  by 
Mrs.  Giles  and  Miss  Waddington.  By  this  will  everything  was 
left  equally  to  the  two  sisters  and  the  brother  already  mentioned, 
and  Wilmot  and  his  son  were  appointed  executors. 

Harris  continued  to  improve  in  health,  though  his  right  arm 
still  remained  partly  paralysed,  and  he  required  a good  deal  of 
care  and  attention  on  the  part  of  Miss  Waddington.  About  the 
middle  of  December  he  proposed  marriage  to  Miss  Waddington, 
who  at  first  refused,  but  upon  his  promising  to  make  a will  leaving 
everything  to  her,  she  consented,  and  on  the  28th  December,  1920, 
they  were  married. 

The  marriage  did  not  prove  a very  happy  one.  They  continued 
to  live  at  M!rs.  Giles’s,  but  two  days  after  the  wedding  the  plaintiff 
refused  to  sleep  with  Harris,  and  thereafter  never  occupied  the 
same  bed  with  him,  though  sleeping  in  another  bed  in  the  same 
bedroom.  Whether  her  reasons  for  this  refusal  justified  it  or  not 
need  not  be  discussed  here,  but  Harris  resented  her  refusal  very 
much,  and  from  then  onwards  there  was  friction  both  with  the 
plaintiff  and  to  some  extent  with  Mrs.  Giles.  Harris  still  had  his 
house  at  63  Scollard  street,  and  on  one  or  two  occasions  left  and 
stayed  there.  In  March,  1921,  he  wanted  the  plaintiff  to  go  and 
live  with  him  in  the  Scollard  street  house.  This  she  refused  to 
do,  giving  as  her  reason  the  fact  that  because  of  certain  expropria- 
tion proceedings  by  the  City  of  Toronto  the  house  would  soon 
have  to  be  pulled  down.  He  then  asked  her  to  go  and  live  with 
him  in  a house  in  Cumberland  street  which  belonged  to  his  first 
wife’s  estate.  She  also  refused  to  do  this,  giving  as  a reason  that 
he  had  no  right  to  occupy  it. 

Shortly  afterwards,  that  is,  about  the  end  of  March,  1921, 
Harris  finally  left  Mrs.  Giles’s  house,  taking  his  clothing  and 
bedding  with  him,  and  went  to  63  Scollard  street.  About  two 
weeks  later,  he  returned  and  saw  the  plaintiff  at  the  door.  He 
asked  her  again  to  go  and  live  with  him  at  63  Scollard  street,  and 
she  refused.  She  did  not  see  him  again  until  the  8th  November, 
1921. 
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About  the  same  time,  Harris  saw  Mr.  Beaumont  and  had  him 
prepare  a will  by  which  he  left  everything  to  Wilmot.  This  was 
dated  the  29th  March,  1921,  and  was  duly  executed  by  Harris. 
Wilmot  says  he  knew  nothing  of  this  will  until  told  of  it  later  by 
Mr.  Beaumont. 

When  Wilmot  heard  that  Harris  had  left  the  plaintiff  and  was 
living  again  in  his  own  house,  he  came  in  to  see  him  and  continued 
to  visit  him  frequently.  On  several  occasions  Harris  had  some 
sort  of  nervous  attack;  and  when,  about  the  23rd  April,  1921, 
Harris  had  been  found  prostrate  on  the  floor,  Wilmot  concluded 
that  he  could  not  be  left  alone  any  longer  and  took  him  up  to 
Aurora,  where  he  stayed  until  shortly  before  the  happening  of  the 
events  which  give  rise  to  this  action. 

Harris,  though  requiring  some  care  and  attention  by  reason 
of  his  age  and  the  paralytic  condition  of  his  right  arm,  was  nev- 
ertheless well  enough  to  move  about  alone  and  to  come  into 
Toronto  to  attend  to  business  matters. 

In  the  following  autumn,  Harris  began  to  get  restless,  and 
expressed  a desire  to  go  to  England.  Wilmot  tried  to  dissuade 
him,  telling  him  he  was  not  fit  to  make  the  trip,  but  Harris  per- 
sisted in  his  idea  to  the  point  of  interviewing  a ticket-agent  on  the 
subject  of  his  passage  and  of  having  an  application  for  a passport 
filled  in  and  signed. 

On  the  8th  November,  1921,  Harris  called  at  Mrs.  Giles’s 
home  and  saw  the  .plaintiff.  He  stayed  to  dinner  and  told  the 
plaintiff  that  he  wanted  a reconciliation  and  that  he  wished  her 
to  go  with  him  to  the  home  (in  Rosedale)  of  a Mr.  Fraser,  a 
solicitor,  as  he  (Harris)  wanted  to  make  a will  in  her  favour. 
While  at  Mrs.  Giles’s,  Harris  saw  her  son,  Kenneth  Might,  and 
told  him  he  wanted  to  make  a will  leaving  everything  to  the  plain- 
tiff and  also  that  he  intended  taking  her  with  him  to  England. 
The  plaintiff  went  up  with  him  to  the  radial  railway  and  saw  him 
safely  on  the  Aurora  car.  He  told  her  that  he  would  return  in 
a day  or  two. 

After  his  marriage  to  the  plaintiff,  Harris  had  opened  a joint 
bank  account  with  her,  but  later  had  taken  the  money  out  again 
and  placed  it  in  his  own  name.  After  going  to  stay  with  Wilmot, 
he  placed  some  of  his  money  in  Wilmot’s  name  in  two  banks,  keep- 
ing some  in  his  own  name  in  another  bank. 

On  the  10th  November,  1921,  Harris  asked  Wilmot  for  enough 
of  his  money  to  enable  him  to  go  to  England,  and  Wilmot  gave 
him  a cheque  for  $2,500.  Harris  then  came  into  Toronto,  but, 
instead  of  going  to  see  the  plaintiff  again  as  he  had  promised,  he 
went  to  the  house  at  80  Scollard  street,  where  his  niece,  the  de- 
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fendant  Elizabeth  Kew,  and  her  husband,  as  well  as  the  defendants 
Harry  Gallimore  and  Mary  May  Gallimore,  were  living.  From 
that  moment  events  followed  in  rapid  succession  until  Harris 
died  on  the  15th  December,  1921. 

Mir.  Fraser,  the  solicitor  in  Rosedale,  whom  Harris  had  men- 
tioned to  the  plaintiff  on  the  8th  November,  had  drawn  a will  for 
Harris  shortly  before  his  marriage.  About  the  23rd  or  25th 
March,  1921,  Harris  had  called  at  Mr.  Eraser’s  and  got  this  will. 
This  was  a few  days  before  the  execution  of  the  will  of  the  29th 
March,  1921,  drawn  by  Mr.  Beaumont. 

On  the  11th  November,  1921,  about  4 p.m.,  Harris  called  at 
Mr.  Fraser’s  and  discussed  with  him  some  fancied  trouble  with 
Mr.  Wilmot  about  his  money,  and  also  the  making  of  a new  will. 
When  he  left,  he  managed  to  lose  his  way,  but  eventually  got  back 
to  Mrs.  Kew’s. 

Later  Harris  returned  to  Mr.  Fraser’s,  accompanied  by  Mrs. 
Kew  and  Mr.  and  Mrs.  Gallimore,  and  there  was  a discussion  as 
to  the  condition  of  Harris’s  affairs,  during  which  Mrs.  Kew  sug- 
gested that  Gallimore,  who  was  an  accountant,  might  look  into 
/them.  This  was  agreed  to,  and  Gallimore  at  once  busied  himself 
in  the  matter.  He  accompanied  Mr.  Fraser  to  the  three  banks  in 
which  Harris  kept  his  money,  two  of  them  being  in  Wilmot’s  name, 
and  on  the  12th  November  he  went  with  Harris  to  Aurora  and 
demanded  the  return  to  Harris  of  the  money  which  was  in  Wil- 
mot’s name.  There  was  a heated  interview  with  Wilmot,  Galli- 
more acting  in  a way  that  was  entirely  uncalled  for,  in  view  of  the 
fact  that  Wilmot  was  a cousin  and  a lifelong  friend  of  Harris. 
Gallimore  told  Wilmot  he  represented  a firm  of  lawyers.  In  the 
end  Wilmot  gave  Harris  cheques  for  all  his  money  except  the 
sum  of  $1,000,  which  Harris  had  agreed  with  Wilmot  on  the  10th 
November  that  Wilmot  should  retain  as  his  remuneration  for 
having  kept  him  during  the  preceding  months  and  for  other  ser- 
vices. The  money  was  then  duly  deposited  to  Harris’s  credit. 
Harris  removed  all  his  things  from  Wilmot’s  house  and  took  up 
his  abode  at  Mrs.  Kew’s. 

Gallimore  continued  to  look  into  Harris’s  affairs,  and  on  the 
14th  and  16th  November  he  called  at  Mr.  Fraser’s  home  to  report 
progress.  There  had  been  some  discussion  as  to  Harris  making 
a new  will,  and  Gallimore  admits  that  Mr.  Fraser,  said  that  he 
would  like  to  see  Harris’s  physician  before  drawing  his  will.  Mrs. 
Fraser  also  says  that  on  the  16th  November  Gallimore  said  that 
he  intended  to  get  Dr.  Hanley  to  certify  as  to  Harris’s  capacity 
to  make  a will.  On  that  date  it  seemed  to  be  understood  by  Mrs. 
Fraser  (Mr.  Fraser  was  not  able  to  give  evidence),  and  by  Galli- 
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more,  that  Mr.  Fraser  would  prepare  the  will  when  the  physician 
had  given  his  certificate  and  Harris  had  given  the  necessary  in- 
structions. 

This  understanding  was,  however,  never  carried  out.  Accord- 
ing to  Gallimore,  and  there  is  no  other  evidence  upon  this  point 
than  his,  the  next  day,  that  is,  the  17th  November,  1921,  Harris 
said  to  him,  “ I have  decided  to  get  you  to  draw  my  will  in  place 
of  Mr.  Fraser.”  Gallimore  says  that  he  asked  Harris  why  he 
didn’t  want  Mr.  Fraser,  and  that  Harris  had  replied  that  Mr. 
Fraser  had  overstepepd  the  confidence  placed  in  him  by  consulting 
Mrs.  Harris,  the  plaintiff.  Gallimore  says  he  then  suggested  Mr. 
Beaumont,  but  that  Harris  had  said  he  didn’t  want  him  because 
he  had  already  drawn  a will  for  him.  How  much  truth  there  is 
in  this  story  I do  not  care  to  say.  The  conduct  of  Gallimore  and 
his  wife  was  of  such  a character  that  I place  no  reliance  whatever 
upon  any  uncorroborated  statement  which  either  of  them  made  in 
the  witness-box. 

Gallimore  says  he  then  inquired  of  Harris  as  to  his  estate  and 
how  he  wanted  to  dispose  of  it.  Harris  said  it  was  all  in  the  form 
of  money,  and  that  he  wished  to  leave  it  equally  to  his  two  sisters, 
and  his  brother,  and  that  he  wanted  Gallimore  to  act  as  his  exec- 
utor, as  he  had  done  so  much  for  him.  Gallimore  says  that  he 
asked  Harris  if  he  wished  to  remember  his  wife  and  that  he  said 
“ certainly  not.” 

Gallimore,  having  procured  a printed  will-form,  thereupon 
drew  up  the  will  in  question  here.  He  says  that  Harris  said  he 
wanted  some  one  to  witness  the  will  who  knew  nothing  of  his 
affairs.  Gallimore  accordingly  asked  one  Merrick  Davidson,  who 
was  employed  by  the  same  firm  of  accountants  as  Gallimore,  to 
witness  its  execution  with  him.  Davidson  had  never  seen  Harris 
before.  He  says  the  will  had  been  drawn  up  before  he  arrived; 
that  Harris,  Gallimore,  and  he  were  alone  together  in  Harris’s 
room  at  the  Kews’  house;  and  that  Gallimore  read  the  will  over 
to  Harris,  who  said  it  was  correct.  There  was  no  discussion. 
Harris  then  signed  by  making  his  mark,  and  Gallimore  and  David- 
son signed  as  witnesses.  Gallimore  says  he  then  put  the  will  in  an 
envelope,  which  he  sealed  and  handed  to  Harris,  who  returned  it 
and  asked  Gallimore  to  keep  it  for  him. 

Although  Gallimore  saw  Mr.  Fraser  the  next  day  he  did  not 
tell  him  that  Harris  had  made  a will,  nor  did  he  tell  Mr.  Beau- 
mont. 

When  Harris  failed  to  return  to  see  the  plaintiff  after  his 
visit  of  the  8th  November,  and  she  learned  that  he  was  living  at 
Mrs.  Kew’s,  she  called  to  see  him,  but  was  told  he  was  out  and 
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would  not  be  home  that  night.  Mrs.  Gallimore  admitted  at  the  trial 
that  this  was  untrue,  as  Harris  was  in  the  house  at  the  time. 
Without  going  into  all  the  evidence  in  detail  as  to  the  plaintiffs 
efforts  to  see  him,  it  is  sufficient  to  say  that  she  failed.  I am 
satisfied  from  the  evidence  that  this  was  largely,  if  not  wholly, 
due  to  the  determination  of  Mrs.  Kew  and  Mrs.  Gallimore  that 
the  plaintiff  and  Harris  should  not  meet.  I do  not  credit  the  story 
that  Harris  had  told  Mrs.  Kew  or  Mrs.  Gallimore  to  tell  the  plain- 
tiff he  would  not  see  her  if  she  called.  It  was  all  part  of  the 
scheme  to  keep  the  plaintiff  and  her  husband  apart  at  this  critical 
time. 

The  plaintiff  then  adopted  a course  which  was  probably  an 
unwise  one.  She  went  to  the  morality  department  of  the  police 
station  in  Toronto  and  complained  against  Harris  for  non-support. 
A letter  was  sent  to  Harris  asking  him  to  appear  at  the  police 
station,  and  he  did  so  on  the  8th  December.  Harris  was  very  angry 
at  being  summoned.  He  was  in  a “ vile  temper,”  according  to 
Mrs.  Harris,  and  told  her  he  had  no  money  and  that  he  had  sent 
it  all  to  his  sisters  and  brother  in  England.  This  is  corroborated 
by  Cathers,  one  of  the  officers  in  charge  of  the  morality  depart- 
ment. Harris  refused  to  give  any  sum  for  his  wife’s  support.  The 
statement  that  he  had  sent  his  money  to  his  sisters  and  brother 
was,  of  course,  untrue,  but  it  may  be  that  he  had  in  his  mind  the 
contents  of  the  will  now  in  question.  The  statement  was,  however, 
not  only  untrue  because  no  money  had  ever  been  sent  to  the  sisters 
or  the  brother,  but,  as  Mrs.  Gallimore,  who  accompanied  him  to 
the  police  station,  well  knew,  he  had  paid  over  the  bulk  of  the 
money  in  the  bank,  namely,  $8,000,  to  her  the  day  before. 

Mrs.  Gallimore’s  story  of  the  circumstances  surrounding  the 
alleged  gift  of  $8,000  is  almost  wholly  uncorroborated.  She  ap- 
pears to  have  been  extremely  solicitous  in  her  care  of  Harris  while 
living  at  Mrs.  Kew’s,  though  she  was  in  no  way  related  to  him. 
She  says  that  a week  or  more  before  the  gift  he  told  her  he  was 
going  to  give  her  some  money.  She  thought  it  might  be  in  the 
nature  of  a Christmas-present.  But  he  went  on  and  told  her 
it  would  be  a surprise  and  was  not  going  to  be  a shabby  one.  He 
next  mentioned  it  on  the  6th  December  and  proposed  taking  her 
to  the  bank  for  the  purpose,  but  they  found  it  was  too  late  to  do 
st)  that  day.  The  next  day  they  went  to  the  Dominion  Bank 
branch  in  which  Harris  kept  one  of  his  accounts,  and  then,  not- 
withstanding the  objections  of  the  bank-manager,  Harris  gave  Mrs. 
Gallimore  a cheque  for  $8,000,  which  she  then  deposited  to  her 
credit.  The  next  day  Mrs.  Gallimore  drew  out  the  whole  amount 
from  the  Dominion  Bank  and  deposited  it  to  her  credit  in1  the 
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Canadian  Bank  of  Commerce.  This  was  notwithstanding  her 
statement  to  the  bank-manager  that  the  money  was  being  put  in 
her  name  for  two  or  three  weeks  only,  Harris  explaining  that  some 
woman  was  laying  a charge  against  him  in  court. 

Mrs.  Gallimore  says  that  Harris  told  her  he  wanted  her  to 
give  his  niece  Mrs.  Kew  half  of  the  $8,000,  but  that  he  wished  her 
to  keep  Mrs.  Kew’s  half  until  he  wanted  her  to  have  it. 

Mrs.  Gallimore  appears  to  have  had  some  doubt  as  to  the 
propriety  of  taking  the  money,  because  she  admits  asking  him  later 
if  he  was  quite  sure  he  wanted  her  to  have  it.  But  she  persists  in 
claiming  that  the  money  was  given  to  her  and  Mrs.  Kew,  though 
she  admits  that  she  knew  that,  in  giving  it  away,  Harris  left  him- 
self with  only  $875  to  live  on,  apart  from  what,  if  anything,  might 
be  coming  to  him  upon  his  claim  against  his  first  wife’s  estate, 
which  he  was  then  pressing  upon  the  National  Trust  Company. 
She  said,  however,  that,  had  he  asked  her  to  do  so,  she  would 
have  put  the  money  back  into  his  bank-account. 

Harris  was  taken  ill  on  Saturday  the  10th  December,  and  grad- 
ually became  worse  until  he  died  on  Thursday  the  15th.  Mrs. 
Gallimore  says  that  on  Monday  the  12th  Harris  said,  “ I guess 
you  had  better* give  Lizzie”  (Mrs.  Kew)  “ $1,000  of  that  money.” 
She  then  went  to  the  bank  and  drew  out  $900  in  cash.  To  this 
she  added  $100  and  then  handed  the  $1,000  to  Mr.  Harris,  who 
in  turn  handed  it  to  Mrs.  Kew,  saying,  “ Here,  Lizzie,  here’s 
$1,000.” 

This  story  about  the  handing  over  of  $1,000  to  Mrs.  Kew,  if 
true,  tends  to  corroborate  Mrs.  Gallimore’s  account  of  the  transfer 
of  the  $8,000  as  a gift  to  her  and  Mrs.  Kew,  especially  as  Mrs. 
Kew’s  evidence  is  to  the  same  effect.  But  there  is  one  extraor- 
dinary feature  of  her  story  which  not  only  discredits  it  completely 
but  makes  it  impossible  for  me  to  believe  anything  she  says  when 
it  is  not  confirmed  by  independent  evidence.  She  is  positive  that 
it  was  on  Monday  the  12th  December  that  Harris  said  he  wanted 
to  give  Mrs.  Kew  the  $1,000  and  that  she  went  to  the  bank  and 
drew  out  the  $900,  and  that  it  was  on  the  same  day  that  the  $1,000 
was  handed  by  her  to  Harris  and  by  Harris  to  Mrs.  Kew.  Harris 
was  then  ill  and  was  getting  worse,  and  it  was  evidently  of  impor- 
tance to  Mrs.  Gallimore  and  Mrs.  Kew  to  make  it  appear  that  this 
gift  of  $1,000  was  made  while  Harris  knew  what  he  was  doing. 
Now  her  cheque  for  the  $900  is  not  only  dated  the  14th  December, 
but  the  bank’s  cancellation  stamp  is  the  14th,  and  the  entry  in 
her  savings  account  is  the  14th.  When  confronted  with  these 
facts,  she  persisted  that  it  was  on  Monday  the  12th,  and  not  Wednes- 
day the  14th,  that  she  drew  out  the  money  ; but,  while  it  is  con- 
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eeivable  that  she  might  have  inadvertently  post-dated  the  cheque 
and  that  the  bank  carelessly  cashed  it  on  the  12th,  the  evidence  is 
convincing  that  that  is  not  what  happened.  There  can  be  no 
donbt  that  the  money  was  not  drawn  until  the  14th  December, 
the  day  before  Harris  died,  when  it  was  evident  he  was  dying, 
and  that  either  the  story  as  to  his  participation  in  the  gift  of 
$1,000  to  Mrs.  Kew  is  fabricated,  which  I strongly  suspect,  or  that 
Harris  was  too  weak,  both  mentally  and  physically,  to  appreciate 
what  he  was  doing.  If  Mrs.  Gallimore  could  have  succeeded  in 
fixing  the  date  as  Monday  the  12th,  she  would  have  been  able  to 
point  to  the  making  by  Harris  of  the  statutory  declaration  before 
Mr.  Beaumont  when  the  latter  called  that  day  upon  some  question 
of  title  to  part  of  his  first  wife’s  estate,  as  evidence  of  his  mental 
and  physical  capacity  to  transact  business  on  that  day. 

The  circumstances  surrounding  this  alleged  gift  of  $8,000  bear 
a very  sinister  aspect,  when  the  fact  that  Harris  had,  less  than  a 
month  before,  made  a will  appointing  Gallimore  his  sole  executor,  is 
remembered.  The  sole  beneficiaries  dwelt  a long  way  off,  two  in  Eng- 
land and  one  in  Australia.  They  would  hardly  know  the  extent  or 
nature  of  their  brother’s  estate  upon  his  death.  Having  first  pro- 
cured his  own  appointment  as  executor,  by  a will  so  disposing  of  the 
estate  as  to  disarm  criticism,  the  way  would  be  paved  for  what 
actually  happened.  By  drawing  out  substantially  the  whole  of 
Harris’s  available  estate  before  his  death,  its  actual  condition 
might  never  have  been  discovered  but  for  the  activity  of  the  plain- 
tiff. Hpon  the  application  for  probate  the  inventory  shews  an 
item  of  $875  at  the  testator’s  credit  in  the  bank,  $20  for  personal 
effects,  and  $9,300  as  the  value  of  his  interest  in  the  estate  of  his 
first  wife.  Assuming  a deliberate  design  to  procure  a large  part 
of  the  estate,  how  much  simpler  and  how  much  less  the  danger 
of  discovery  this  method  would  be  than  to  produce  a will  in  favour 
of  Mrs.  Gallimore  and  Mrs.  Kew. 

But,  if  Gallimore  really  intended  to  act  as  an  impartial  execu- 
tor with  due  and  proper  regard  to  the  interests  of  the  beneficiaries 
named  in  the  will,  then  his  failure  to  protest  against  his  wife’s 
taking  the  money  and  to  demand  it  from  her  and  Mrs.  Kew  after 
Harris  died,  coupled  with  his  silence  as  to  what  had  happened, 
both  in  the  affidavits  and  inventories  filed  upon  his  application  for 
probate  and  in  any  commuication  to  the  beneficiaries,  taints  the 
whole  of  his  relationship  with  Harris  with  suspicion.  He  shews 
himself  utterly  unfitted  to  act  as  an  executor,  and,  by  virtually 
assenting  to  what  he  ought  to  have  regarded  at  most  as  a very 
doubtful  gift,  has  so  identified  himself  with  the  commission  of  a 
fraud  upon  the  estate,  as  to  justify  the  belief  that  his  story  as  to 
the  drawing  of  the  will  is  not  the  truth. 
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As  examples  of  the  untrustworthy  character  of  the  evidence 
of  the  Gallimores,  the  following  are  worthy  of  notice : — 

Mrs.  Gallimore  swore  that  Harris  had  told  her,  two  or  three 
weeks  before  his  death,  that  he  had  made  his  will.  And  she  gives 
the  reasons  which  he  gave  her,  according  to  her  story,  for  having 
asked  her  husband  to  draw  it  after  all  the  interviews  with  Mr. 
Fraser.  Gallimore  on  his  examination  for  discovery  said  that  Mrs. 
Gallimore  first  learned  of  the  will  two  or  three  days  before  Harris 
died.  He  says  that  she  asked  him  if  he  did  not  think  he  ought 
to  get  Harris  to  draw  his  will,  and  that  he  had  replied  that  the 
will  was  already  drawn.  This  of  course  is  a clear  contradiction. 
Again,  at  the  trial,  Gallimore  swore  that  when  his  wife  told  him 
about  the  $8,000  gift  he  spoke  to  Harris  about  it  and  that  Harris 
had  told  him  what  she  was  to  do  with  it.  But  he  had  sworn  on 
his  examination  for  discovery  that  when  he  asked  Harris  what  he 
had  told  her  to  do  with  it  Harris  refused  to  tell  him. 

I have  not  yet  touched  upon  the  evidence  as  to  Harris’s  mental 
condition  when  he  executed  the  will  on  the  17th  November,  1921, 
and  made  the  alleged  gift  of  $8,000  on  the  7th  December,  1921.  v 
He  does  not  appear  to  have  had  much  education,  for  the  entries 
in  his  books,  which  he  kept  himself,  are  full  of  misspelt  words  and 
are  otherwise  very  crude  and  unsystematic.  According  to  Wilmot, 
who  probably  knew  him  better  than  any  one  else,  he  was  very  easily 
impressed  by  other  people,  especially  by  any  one  who  would  listen 
to  his  troubles.  Ever  since  his  first  wife’s  death,  Harris  had  appar- 
ently been  having  difficulty  with  the  National  Trust  Company, 
who  were  looking  after  her  estate.  During  her  lifetime  he  seems 
to  have  got  her  affairs  and  his  own  inextricably  mixed  together, 
so  that,  while  he  was  pressing  for  the  payment  of  a large  sum 
which  he  claimed  to  be  due  him  from  her  estate,  the  trust  com- 
pany claimed  that  he  was  really  indebted  to  the  estate. 

Although  able  to  write  before  his  paralytic  stroke  in  1920, 
the  paralysis  of  his  right  arm  thereafter  practically  prevented  his 
ever  writing  again.  Occasionally  he  attempted  a signature  like 
those  on  the  wills  of  the  19th  November,  1920,  and  the  29th  March, 
1921,  which  are  absolutely  unrecognisable  and  look  about  as  much 
like  “ John  Harris”  as  his  mark  would.  As  a rule  thereafter  he 
signed  by  making  his  mark.  According  to  Dr.  Armour,  who  had 
never  seen  Harris,  Harris’s  writing  before  his  paralytic  stroke 
indicated  that  he  was  suffering  from  a kind  of  aphasia  which  he 
terms  “ agraphia,”  and  that  there  was  an  increasing  degree  of 
senility  during  the  last  year  of  his  life.  He  based  this  opinion 
not  only  upon  the  “ agraphia  ” but  upon  the  evidence  of  his  irrita- 
bility over  trifling  matters,  his  suspicions  that  others  were  wanting 
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his  money,  his  inability  to  comprehend  what  was  explained  to 
him  as  to  the  safety  of  his  money  in  the  banks,  his  habit  of  mutter- 
ing, and  the  repetition  of  senseless  phrases  and  syllables.  Dr. 
Armour  had  grave  doubt  as  to  Harris’s  ability  to  comprehend  any- 
thing that  was  read  to  him. 

Dr.  Hanley,  who  was  Harris’s  physician,  but  not  a psychiatrist 
or  specialist  in  nervous  diseases,  while  admitting  that  Harris  had 
a form  of  aphasia,  thought  him  quite  capable  of  making  a will ; but 
that,  while  he  would  understand  what  was  told  him  at  the  time, 
he  might  be  lacking  in  judgment. 

The  plaintiff,  while  she  says  his  memory  was  not  very  good, 
says  that  when  he  called  to  see  her  on  the  8th  November  he  was, 
in  her  opinion,  quite  capable  of  making  a will. 

It  is  clear,  however,  that  Mr.  Eraser,  a few  days  before  the 
will  was  made,  thought  Harris’s  condition  was  such  that  a physi- 
cian should  he  asked  to  certify  as  to  his  testamentary  capacity 
before  any  will  was  drawn  up,  and  that  Gallimore  knew  this. 

That  Harris  had  a tendency  to  act  upon  the  impulse  of  the 
moment  when  making  his  wills  is,  I think,  abundantly  clear.  We 
have  the  occasion  when  he  insisted  upon  making  two  wills  in  the 
one  evening,  leaving  substantial  sums  to  Mrs.  Giles  and  the  plain- 
tiff (then  Miss  Waddington).  Then  he  made  a will,  19th  No- 
vember, 1920,  after  instructions  to  Mr.  Beaumont,  as  a result  of 
Mr.  Wilmot’s  intervention,  whereby  he  left  everything  to  his  two 
sisters  and  his  brother.  This  will  was  doubtless  prepared  and 
executed  after  due  consideration  and  discussion  with  his  solicitor, 
Mr.  Beaumont.  Then  towards  the  end  of  December,  1920,  he  goes 
to  Mr.  Fraser,  accompanied  by  Miss  Waddington,  and  has  another 
will  drawn.  When  the  quarrel  with  the  plaintiff,  after  their  mar- 
riage, became  acute,  he  gets  this  will  from  Mr.  Fraser  and  has 
another  will  drawn  on  the  29th  March,  1921,  by  Mr.  Beaumont, 
leaving  everything  to  Mr.  Wilmot.  While  Wilmot,  as  his  only  rela- 
tion and  greatest  friend  in  Canada,  would  seem  to  have  been  a 
deserving  object  of  his  bounty,  there  is  no  apparent  reason  why,  if 
he  then  intended  to  leave  his  wife  nothing,  he  should  choose  to 
leave  everything  to  Wilmot,  when  the  will  of  the  19th  November, 
1920,  had  left  all  to  his  sisters  and  brother. 

On  the  8th  November,  1921,  he  tells  the  plaintiff  and  also 
Kenneth  Might  that  he  intended  making  a will  in  the  plaintiff’s 
favour.  I have  no  reason  for  disbelieving  this  evidence,  and  I 
think  it  is  probable  that,  if)  he  had  not  been  thwarted  by  the 
Gallimores  and  the  Kews,  he  would  have  returned  to  his  wife 
and  have  carried  out  that  intention,  though  it  is  quite  possible  that 
some  outbreak  of  temper  might  have  turned  his  thoughts  in  some 
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other  direction  at  any  moment.  The  old  man  appears  about  this 
period  to  have  been  moved  by  sudden  resolves  which  he  failed 
to  carry  to  completion.  His  desire  to  go  to  England,  carried  out 
to  the  extent  of  getting  the  money  from  Wilmot  for  the  purpose, 
consulting  the  ticket-agent  about  his  passage,  and  having  the 
application  for  a passport  tilled  in,  and  then  dropped,  is  typical 
of  all  his  actions  at  this  time. 

There  was  no  real  reason  for  his  quarrel  with  Wilmot,  and  his 
going  to  Mrs.  Kew’s  instead  of  to  the  plaintiff’s  was  probably  acci- 
dental. In  any  case  we  have  only  the  version  of  the  Gallimores 
and  the  Kews  as  to  the  circumstances  of  his  going  there,  and  I 
am  not  disposed  to  give  too  much  credit  to  their  explanations. 
Once  they  had  secured  the  old  man  as  a visitor  or  guest  or  boarder 
in  their  house,  they  never  relinquished  their  hold  on  him.  His 
wife  was  not  permitted  to  see  him,  nor  did  Wilmot  see  him  except 
when  he  came  up  to  Aurora,  accompanied  by  Gallimore  and  his 
wife.  At  the  earliest  convenient  opportunity  further  communica- 
tion with  Mr.  Eraser,  whom  Harris  had  particularly  desired  to 
consult  as  to  the  drawing  of  a new  will,  ceases,  and  the  Gallimores 
are  left  complete  masters  of  the  situation. 

It  is  not  necessary,  in  the  circumstances,  that  I should  find 
that  Harris  was  absolutely  incapable  of  making  a will.  I think 
that,  with  independent  advice  and  after  a thorough  explanation  of 
the  claims,  if  any,  of  those  who  might  be  legitimate  objects-  of  his 
bounty,  including  his  sisters  and  brother,  Wilmot,  his  wife,  and 
even  Mrs.  Kew,  his  first  wife’s  niece,  he  might  have  been  quite 
capable  of  expressing  his  wishes  as  to  the  disposal  of  his  estate 
after  his  death.  How  long  he  would  have  continued  of  that  mind 
might  perhaps  be  doubtful,  having  regard  to  his  variable  moods, 
but  I think  that  a will  so  made  would  have  been  difficult  to  upset 
on  the  sole  ground  of  lack  of  testamentary  capacity. 

But  the  circumstances  surrounding  the  execution  of  the  will 
are  so  open  to  suspicion  and  criticism  that  I am  of  the  opinion 
that  the  will  cannot  be  admitted  to  probate.  It  may  be  that,  if 
Harris’s  mind  was  in  a state  of  antagonism  towards  the  plaintiff 
and  towards  Wilmot,  the  gift  of  his  whole  estate  to  his  sisters  and 
brother  was  the  most  appropriate  and  likely  one  for  him  to  have 
made ; but,  if  there  was  any  real  antagonism  towards  the  plaintiff 
and  Wilmot  (the  reality  of  it  depending  almost  wholly  upon  evi- 
dence which  is  discredited),  it  was  not  justified  by  the  facts  and 
was  encouraged  and  promoted  by  the  Gallimores  and  the  Kews. 
Assuming  that  Harris  had  really  expressed  the  desire  to  make  a 
will  in  favour  of  his  sisters  and  brother,  it  was  clearly  Gallimore’s 
duty  (especially  after  Mr.  Fraser’s  suggestion  that,  before  any 


LV.] 


ONTARIO  LAW  REPORTS. 


579 


will  was  prepared,  a physician's  certificate  should  be  obtained,  and 
Gallimore's  promise  to  procure  one),  not  to  prepare  a will  himself, 
no  matter  how  insistent  Harris  might  be,  but  to  consult  with  a 
physician  and  a solicitor.  The  evidence  is  almost  convincing  that 
the  drawing  of  the  will  appointing  Gallimore  executor  was  part  of 
a cleverly  designed  plan  to  deplete  the  estate  in  such  a way  as  to 
conceal  the  fact.  But  the  onus  is  upon  those  propounding  the  will 
to  satisfy  the  conscience  of  the  Court  that  the  instrument  pro- 
pounded is  the  last  will  of  a free  and  capable  testator,  who  knew 
and  approved  of  its  contents.  The  whole  thing  is  open  to  the 
gravest  suspicion.  Those  asserting  the  validity  of  the  will  have 
failed  to  satisfy  me  that  the  instrument  really  expresses  the  mind 
of  the  testator,  and  I find  as  a fact  that  it  does  not:  Tyrrell  v. 
Pamtorij  [1894]  P.  151;  Murphy  v.  Lamphier  (1914),  31  O.L.R. 
287;  Sellers  v.  Sullivan  (1918),  43  O.L.R.  528. 

I think  that,  quite . apart  from  the  principle  which  I have 
applied,  there  is  good  ground  also  for  placing  this  will  in  the 
second  class  of  cases  mentioned  in  Barry  v.  Butlin  (1838),  2 Moore 
P.C.  480.  It  is  true  that  as  a beneficiary  Gallimore  takes  nothing 
under  the  will,  but  by  drawing  a will,  under  circumstances  which 
excite  suspicion,  appointing  himself  sole  executor,  he  was  placing 
himself  in  a position  of  power  which  enabled  him  to  benefit  him- 
self. What  ultimately  happened  indicates  how  that  course  facili- 
tated the  fraud  upon  the  estate.  It  may  be  argued  that,  the  fraud 
having  been  discovered,  the  wrong  done  can  be  remedied  by  re- 
moving Gallimore  from  the  executorship  without  otherwise  setting 
aside  the  will.  But  in  carrying  out  his  design  Gallimore  would 
above  all  things  be  careful  to  prevent,  if  he  could,  any  gift  to 
the  plaintiff  or  to  Wilmot,  because  either  would  at  once  discover 
the  abstraction  of  the  $8,000,  and  his  object  would  be  defeated. 

It  may  possibly  have  been  PI arris's  real  intention  to  give  every- 
thing to  his  sisters  and  his  brother,  but  that  is  not  the  question. 
The  Court  must  be  satisfied  by  affirmative  evidence  that  such  was 
the  case.  Here  there  are  circumstances  “ that  ought  generally  to 
excite  the  suspicion  of  the  Court,  and  call  upon  it  to  be  vigilant 
and  jealous  in  examining  the  evidence  in  support  of  the  instru- 
ment, in  favour  of  which  it  ought  not  to  pronounce  unless  the 
suspicion  is  removed  and  it  is  judicially  satisfied  that  the  paper 
propounded  does  express  the  true  will  of  the  deceased:"  Barry  v. 
Butlin , 2 Moore  P.C.  at  p.  482.  The  executoi  has  failed  to  remove 
that  suspicion. 

For  all  these  reasons,  the  will  must  be  declared  invalid,  and 
it  cannot  be  admitted  to  probate. 

As  to  the  gift  of  the  $8, '000  the  situation  is  simple.  If  the 
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will  cannot  stand,  a fortiori  the  circumstances  in  which  the  gift 
was  made  are  too  suspicious  to  warrant  the  Court  in  upholding 
the  validity  of  the  gift. 

But,  quite  independently  of  the  evidence  surrounding  the  exe- 
cution of  the  will,  I entirely  discredit  Mrs.  Gallimore’s  story  about 
the  gift.  If  the  old  man  really  expressed  any  intention  of  giving 
the  money  to  her  and  Mrs.  Kew,  they  had  no  more  justification 
for  taking  the  money  and  keeping  it,  having  regard  to  all  that  I 
have  said  as  to  his  mental  and  physical  condition,  than  if  he  had 
been  a small  child  who,  in  a fit  of  generosity,  had  offered  them 
the  contents  of  his  savings  bank. 

It  is  also  extremely  doubtful  if  there  .could  be  any  real  gift 
even  if  every  word  of  Mrs.  Gallimore’s  story  were  to  be  believed, 
except  as  to  the  $1,000  to  Mrs.  Kew.  Mrs.  Gallimore  admits  that 
she  would  have  put  it  back  into  his  account  had  he  asked  her  to 
do  so.  This  is  a virtual  admission  that  the  money  was  still  his, 
and  I think  comes  nearer  the  truth  than  she  suspected  when 
making  the  admission.  It  may  be  mere  surmise,  but  I think  if 
the  truth  were  known  Harris  was  either  persuaded  to  transfer  the 
money  to  Mrs.  Gallimore^  or  may  perhaps  himself  have  sqggested 
it,  in  order  temporarily  to  protect  himself  against  the  police  court 
proceedings  launched  by  the  plaintiff.  His  statement  to  the  bank- 
manager  when  the  money  was  being  drawn  out  confirms  this 
view.  The  gift  must  therefore  be  set  aside,  and  the  moneys  or 
other  assets  representing  them  in  the  hands  of  the  Gallimores  and 
the  Kews  be  declared  part  of  the  estate  of  the  deceased. 

At  the  opening  of  the  trial,  counsel  for  the  plaintiff  moved  to 
add  another  issue  to  those  directed  to  be  tried  by  the  order  of 
Lennox,  J.  This  was  that  a certain  will  made  by  Harris  in  De- 
cember, 1920,  was  made  in  consideration  of  a promise  or  contract 
by  the  plaintiff  to  marry  him  and  was  therefore  irrevocable.  I 
have  no  note  that  this  amendment  was  granted,  and  on  considera- 
tion I do  not  think  it  ought  to  be.  The  adjudication  upon  an 
issue  of  that  sort  ought  not  to  come  before  the  Court  in  this  way. 
Assuming  it  to  be  possible  to  bind  oneself  not  to  revoke  a will — 
I have  recently  held  that  it  is  not,  Bonn  v.  Hawthorne  (1924), 
ante  393,  and  cases  there  cited — the  agreement  could  only  be  raised 
here  as  something  affecting  the  question  whether  or  not  probate 
of  the  will  now  propounded  should  be  granted.  As  pointed  out  in 
Berm  v.  Hawthorne,  the  plaintiff’s  remedy,  if  she  has  any,  must 
be  in  an  action  against  the  legal  personal  representatives  of  the 
deceased  to  enforce  the  contract.  That  remedy  is  open  to  her  if 
she  sees  fit  to  attempt  it,  though  I see  serious  obstacles  in  her  way. 

There  will  be  judgment  declaring  the  instrument  dated  the 
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17th  November,  1921,  purporting  to  be  the  last  will  of  the  deceased, 
to  be  invalid  and  not  his  last  will  and  testament,  and  also  that 
the  alleged  gift  of  $8,000  was  invalid,  and  that  the  moneys  or 
other  assets  now  representing  the  same,  in  the  hands  of  the  de- 
fendants Gallimore  and  Kew,  form  part  of  the  estate  of  the  de- 
ceased. 

The  costs  of  the  plaintiff  and  of  the  defendants  Mary  Ann 
Harris,  William  Harris,  and  Caroline  Welch  ought  to  be  paid  out 
of  the  estate,  which  in  turn  is  entitled  to  be  indemnified  by  an 
order  that  all  costs  so  paid  out  shall  be  paid  to  the  estate  by  the 
defendants  Gallimore  and  Kew. 


[IN  CHAMBERS.] 

Re  Little  and  Campbellford  Lake  Ontario  and  Western 

Railway  Co. 

Railway  — Expropriation  of  Land  — Compensation  — Appointment  of 
Arbitrator — Jurisdiction  of  Judge  of  Supreme  Court  of  Ontario — 
Order  for  Possession  Made  by  Judge  of  that  Court — Dominion  Rail- 
way Act,  1919,  9 & 10  Geo.  V.  eh.  68,  secs.  220,  240,  241,  243. 

Sections  215  to  243  of  the  Dominion  Railway  Act,  1919,  Being  sections 
relating  to  expropriation  proceedings,  are  intended  to  provide  a code 
of  procedure. 

Where  a Judge  of  the  Supreme  Court  of  Ontario  has  made  an  order  for 
possession,  under  the  provisions  of  sec.  240,  with  a term  that  the 
railway  company  shall  pay  money  into  Court  as  security,  under  the 
provisions  of  sec.  241,  any  Judge  of  the  Supreme  Court  has  jurisdic- 
tion to  appoint  an  arbitrator;  and,  under  sec.  220,  the  Judge  of  the 
County  Court  of  the  county  in  which  the  expropriated  lands  lie  is 
the  proper  person  to  appoint. 

If  any  one  of  the  proceedings  mentioned  in  sec.  243  is  taken  before  a 
Judge  of  the  Supreme  Court,  all  subsequent  or  other  proceedings 
must  be  taken  before  a Judge  of  that  Court. 

Motion  by  landowners  for  the  appointment  of  an  arbitrator 
under  the  provisions  of  the  Dominion  Railway  Act,  1919. 

The  motion  was  heard  by  Wright,  J.,  in  Chambers. 

A.  C.  McMhster,  K.C.,  for  the  applicants. 

J.  D.  Spence , for  the  railway  company,  took  the  objection  that 
a Judge  of  the  Supreme  Court  of  Ontario  has  no  jurisdiction  to 
appoint  an  arbitrator  under  sec.  219  of  the  Railway  Act. 

May  28.  Wright,  J. : — If  the  objection  is  well-founded,  the 
motion  must  fail  for  want  of  jurisdiction. 

The  railway  company  served  the  usual  notice  under  sec.  215 
of  the  Railway  Act,  1919,  9 & 10  Geo.  Y.  ch.  68,  that  it  proposed 
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to  acquire  the  lands  set  forth  in  the  notice^  and  stated  that  it  was 
ready  and  willing  to  pay  the  sum  of  $675  as  compensation  for  the 
land,  easements  and  privileges,  which  it  desired  to  acquire.  The 
notice  further  contained  a clause,  as  required  by  the  Act,  to  the 
effect  that  if,  within  ten  days  after  the  service  of  the  said  notice, 
the  landowners  did  not  give  notice  to  the  company  that  they 
accepted  the  sum  offered,  either  party  might  apply  to  have  the 
compensation  fixed  by  arbitration. 

The  company  thereafter  made  application  to  Mr.  Justice  Rose 
and  obtained  an  order  for  possession  under  the  provisions  of  sec. 
240  of  the  Railway  Act.  It  was  a term  of  the  order  that  the  rail- 
way company  should  pay  into  Court  the  sum  of  $5,000  as  security 
under  the  provisions  of  sec.  241. 

The  landowners,  as  already  stated,  now  desire  to  have  an  arbi- 
trator appointed  to  determine  the  compensation. 

It  is  contended  by  Mr.  Spence  that  the  provisions  of  sec.  243* 
of  the  Railway  Act  are  several  and  that  the  action  of  the  railway 
company  in  applying  to  a Judge  of  the  Supreme  Court  for  an 
order  for  possession  does  not  give  a Judge  of  that  Court  authority 
to  appoint  an  arbitrator. 

On  the  other  hand,  Mr.  McM'aster  contends  that  sec.  243  has 
the  effect  of  conferring  jurisdiction  on  a Judge  of  the  Supreme 
Court  if  any  one  of  the  proceedings  mentioned  in  that  section  is 
taken  before  a Judge  of  the  Supreme  Court. 

I think  that  the  argument  on  behalf  of  the  landowners  is  well- 
founded. 

All  the  sections,  from  215  to  243  inclusive,  relate  to  expropria- 
tion proceedings  and  deal  with  the  various  steps  to  be  taken,  in- 
cluding an  order  for  possession,  the  appointment  of  an  arbitrator, 
etc.  To  some  extent  the  order  of  Mr.  Justice  Rose  may  be  treated 
as  dealing  with  the  compensation  to  be  awarded.  The  moneys 
remain  in  Court  until  the  award  is  made,  when  they  will  be  avail- 
able for  the  purpose  of  paying  the  landowners  and  cannot  be 
applied  for  any  other  purpose  than  for  compensating  the  land- 
owners. 

Section  241(1)  (5)  provides  that  the  Judge  may,  in  lieu  of 
directing  the  money  to  be  paid  into  court  or  giving  security,  direct 

* 243.  Any  proceeding  under  the  foregoing  provisions  of  this  Act 
relating  to  the  ascertainment  or  payment  of  compensation,  or  the 
delivery  of  possession  of  lands  taken,  or  the  putting  down  of  resist- 
ance to  the  exercise  of  powers,  shall,  if  commenced  in  a superior  court 
having  jurisdiction,  be  continued  in  such  superior  court,  or,  if  the  pro- 
ceeding is  commenced  in  a county  court  having  jurisdiction,  it  shall 
be  continued  in  such  county  court;  and  where  there  are  different  inter- 
ests in  the  same  lands  all  shall  as  far  as  possible  be  dealt  with  in  one 
proceeding. 
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that  the  company  pay  the  landowner  in  part  and  give  security  for 
the  balance.  This  indicates  that  the  compensation  to  the  land- 
owner  is  to  some  extent  dealt  with  or  may  be  dealt  with  by  the 
Judge  who  grants  the  warrant  to  the  Sheriff  to  give  possession  to 
the  railway  company  under  sec.  240. 

I am  of  opinion  that  if  any  one  of  the  proceedings  is  taken 
before  a Supreme  Court  Judge,  all  subsequent  or  other  proceed- 
ings must  be  taken  before  a Judge  of  that  Court. 

The  object  of  the  Act  is  to  avoid  unnecessary  proceedings  and 
to  have  all  the  proceedings  in  one  expropriation  matter  dealt  with 
in  one  court.  It  is  quite  apparent  that  the  sections  from  215  to 
243  are  intended  to  provide  a code  of  procedure,  and  it  would  be 
unseemly  to  have  one  step  in  these  proceedings  taken  before  a 
County  Court  Judge  and  the  others  before  a Judge  of  the  Supreme 
Court  or  vice  versa. 

I hold,  therefore,  that  I have  jurisdiction  to  appoint  an  arbi- 
trator. 

Section  220  indicates  that  the  Judge  of  the  County  Court  of 
the  county  wherein  the  lands  are  situated  is  the  proper  person  to 
be  appointed  arbitrator,  unless  there  are  special  reasons  why  he 
should  not  be  appointed.  In  the  present  case  no  reasons  have  been 
advanced  why  the  Judge  of  the  County  Court  of  Northumberland 
and  Durham  should  not  be  appointed  arbitrator.  The  whole  tenor 
of  the  statute  is  to  have  these  matters  determined  by  the  Judge 
of  the  county  in  which  the  lands  are  situate. 

The  order  will,  therefore,  go  appointing  the  Judge  of  the 
County  Court  of  the  Counties  of  Northumberland  and  Durham  as 
the  arbitrator  to  determine  the  compensation  to  which  the  land- 
owners  are  entitled. 

The  costs  of  this  application  will  follow  the  result  of  the  arbi- 
tration. 


[WRIGHT,  J.] 

Davis  v.  Elliot. 

Railway — Carriage  of  Goods — Claim  against  Shipper  for  Freight  and 
Demurrage  — - Connecting  Carrier  — Want  of  Privity  — “ Tolls  ” — 
Demurrage  Charges — Foreign  Railway  Company — Delay  in  Selling 
Goods  — Reduction  of  Amount  of  Charges  — War  Tax  on  Freight 
Charges. 

Primarily,  the  shipper  of  goods  by  railway  is*  liable  for  tolls  or  freight, 
the  law  implying  a contract  by  him  who  ships  the  goods  that  he  will 
pay  for  the  carriage. 

Domett  v.  Beckford  (1833),  5 B.  & Ad.  121,  and  Great  Western  Railway 
Co.  v.  Bagge  (1885),  15  Q.B.D.  625,  followed. 
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Demurrage  charges  come  within  the  meaning  of  the  word  “ tolls  ” as 
used  in  the  Dominion  Railway  Act. 

Duthie  v.  Grand  Trunk  Railway  Go.  (1905),  4 Can.  Ry.  Cas.  304,  321, 
followed. 

Goods  sold  by  the  defendant,  doing  business  in  Ontario,  to  a firm  doing 
business  in  Ohio,  were  delivered  for  carriage  to  the  Grand  Trunk 
Railway  Company,  which  agreed  to  deliver  them  at  Columbus,  Ohio; 
and  sec.  8 of  the  conditions  endorsed  on  the  bill  of  lading  provided 
that  the  owner  or  consignee  should  pay  the  freight.  The  defendant, 
being  notified  of  the  arrival  of  the  goods  at  Columbus,  requested 
the  vendee-firm  to  take  delivery,  but  the  firm  failed  to  do  so.  The 
connecting  carrier,  a United  States  railroad  company,  represented 
by  the  plaintiff,  sold  the  goods  nearly  two  months  after  their  arrival 
at  Columbus,  but  did  not  realise  enough  to  pay  the  freight  and 
demurrage.  This  action  was  brought  to  recover  from  the  shipper  the 
balance  of  the  claim  under  those  two  heads: — 

Held,  that  the  action  failed  because  of  lack  of  privity  of  contract  be- 
tween the  shipper  and  the  foreign  railroad  company. 

Held,  also,  that,  with  reasonable  diligence,  the  goods  should  have  been 
sold  nearly  four  weeks  earlier  than  the  date  at  which  they  were 
sold,  and  the  amount  charged  for  demurrage  was  reducible  accord- 
ingly. 

The  plaintiff  could  not,  in  any  event,  recover  war  tax  on  the  entire 
freight  charges,  part  of  which  were  incurred  for  carriage  in 
Canada. 

Action  to  recover  the  sum  of  $1,015.28  and  interest,  in  the 
circumstances  set  out  below. 

The  action  was  tried  by  Wright,  J.,  without  a jury,  at  Wood- 
stock. 

W.  T.  McMullen , K.C.,  for  the  plaintiff. 

Peter  White , K.C.,  for  the  defendant. 

May  29.  Wright,  J. : — The  plaintiff  as  Director  General  of 
Railroads  and  Agent  under  sec.  206  of  the  Transportation  Act, 
United  States  of  America,  1920,  operating  the  Toledo  and  Ohio 
Central  Railroad,  brings  this  action  against  the  defendant  to  re- 
cover the  sum  of  $1,015.28  with  interest  from  the  15th  June,  1918, 
under  the  following  circumstances : — 

The  defendant,  who  is  a merchant  residing  at  Oxford  Centre, 
in  the  county  of  Oxford,  shipped  three  car-loads  of  hay  on  the 
5th  April,  1918,  and  one  car-load  on  the  6th  April,  1918,  con- 
signed to  the  order  of  the  Imperial  Bank  of  Canada,  at  Columbus, 
Ohio,  with  instructions  to  notify  J.  F.  Elliot,  of  Woodstock, 
Ontario,  the  defendant.  The  goods  had  been  sold  by  the  defend- 
ant to  the  firm  of  Dewey  Brothers  Company,  of  Blanchester, 
Ohio,  and  were  so  sold  by  the  defendant  f.o.b.  Stratford,  Ontario. 
The  first  three  cars  arrived  at  Columbus,  Ohio,  on  the  16th  April, 
and  the  last  car  on  the  17th  April,  1918.  The  defendant  was  duly 
notified  of  the  arrival  of  the  cars  at  Columbus,  and  states  that 
he  wired  Dewey  Brothers,  giving  them  the  number  of  the  cars, 
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and  asking  them  to  take  delivery,  but  that  firm  failed  to  do  so. 
The  defendant  at  the  trial  admitted  that  he  received  a letter  from 
the  railway  company,  about  the  15th  May,  advising  that  freight 
and  demurrage  had  not  been  paid,  and  that  it  was  proposed  to  sell 
the  hay.  In  reply  he  wired  to  the  railway  company  to  sell,  or  do 
what  it  could — that  he  could  do  no  more.  Thereafter  the  railway 
company  sold  the  hay,  and  applied  the  proceeds  towards  the  pay- 
ment of  freight,  demurrage,  and  war  tax,  and  realised,  in  all, 
the  sum  of  $850.15,  leaving  a balance  due  in  respect  of  these 
claims  of  $1,015.28.  The  hay  was  sold  about  the  15th  June,  1918. 

In  this  action  the  plaintiff,  as  already  stated,  seeks  to  recover 
the  balance  of  the  freight  and  demurrage  from  the  defendant  as 
consignor  of  the  shipment.  The  defendant  takes  the  position  that 
there  was  no  privity  of  contract  between  himself  and  the  plaintiff, 
or  any  other  railway  company  except  the  Grand  Trunk  Railway 
Company  of  Canada,  which  issued  to  him  the  bill  of  lading,  and 
that  the  plaintiff,  as  representing  the  delivering  or  connecting 
carrier,  has  no  claim  against  him  for  the  freight  and  demurrage. 
Even  if  the  contract  was  for  the  sale  of  the  goods  f.o.b.  Stratford, 
yet  the  defendant  as  consignor  is  primarily  liable  for  the  freight 
and  all  tolls.  As  held  in  Duthie  v.  Grand  Trunk  Railway  Co. 
(1905),  4 Can.  Ry.  Cas.  304,  321,  demurrage  charges  come  within 
the  meaning  of  the  word  “ tolls  99  as  used  in  the  Railway  Act,  so 
that  if  the  defendant  is  liable  at  all  he  is  liable  for  demurrage  as 
well  as  freight.  Primarily,  the  shipper  is  liable  for  tolls  or 
freight,  the  law  implying  a contract  by  him  who  ships  the  goods 
for  carriage  that  he  will  pay  the  same:  Domett  v.  Beckford  (1833), 
5 B.  & Ad.  521;  Great  Western  Railway  Co.  v.  Bagge  (1885),  ,15 
Q.B.D.  625. 

The  question  for  decision  here  is  as  to  the  party  to  whom  the 
defendant  is  liable.  He  delivered  the  shipment  to  the  Grand 
Trunk  Railway  Company,  which,  on  its  part,  agreed  to  deliver 
the  same  at  Columbus,  Ohio ; and  sec.  8 of  the  conditions  endorsed 
on  the  bill  of  lading  stipulated  that  the  owner  or  consignee  should 
pay  the  freight,  but  this  contract  was  made  with  the  Grand  Trunk 
Railway  Company,  and  the  only  rights  that  the  Toledo  and  Ohio 
Central  Railroad  Company  acquired  under  the  contract  was  to 
have  its  liability  limited  by  the  terms  of  the  same.  I think,  there- 
fore, that  the  plaintiffs  action  must  fail  on  the  ground  of  lack 
of  privity  of  contract  between  the  shipper  and  the  railroad  com- 
pany represented  in  this  action  by  the  plaintiff. 

The  defendant  also  sets  up  the  defence  that  when  he  sent  the 
telegram  to  the  railway  company  to  sell  or  do  what  it  could  with 
the  hay,  the  company  should  have  acted  promptly  and  not  delayed 
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the  sale  for  upwards  of  one  month.  At  that  time  the  demurrage 
was  at  the  rate  of  $10  per  car,  per  day,  or  $40  a day,  which 
amounted  to  almost  one  dollar  a ton.  Under  these  circumstances, 
I do  not  think  the  conduct  of  the  railway  company  was  reasonable, 
or  that  it  exercised  reasonable  diligence  to  obtain  the  highest  price 
for  the  goods. 

It  will  be  noted  that  the  demurrage  sought  to  be  recovered  in 
this  matter  was  much  larger  than  the  value  of  the  goods  at  any 
time,  and  I think  that  with  reasonable  diligence  the  hay  should 
have  been  sold  not  later  than  the  20th  May,  and  from  that  day 
until  the  15th  June,  when  the  hay  was  sold,  no  demurrage  was 
properly  chargeable  The  amount  of  demurrage  charged  for  that 
period  is  $1,040,  or  more  than  the  plaintiffs  claim. 

The  plaintiff  also  sought  to  recover  war  tax  on  the  entire  freight 
charges;  but,  as  a very  considerable  part  of  those  charges  was  in- 
curred in  carrying  the  goods  over  the  Grand  Trunk  Railway  sys- 
tem within  Canada,  such  charges  would  have  to  be  apportioned. 
However,  in  view  of  my  findings  on  the  other  two  points,  I do 
not  think  it  necessary  to  examine  this  in  detail. 

The  action  will  be  dismissed,  and  with  costs. 


[APPELLATE  DIVISION.  ] 

Rex  v.  Anderson. 

Criminal  Law — Conviction  of  Promoter  of  Company  for  Publishing' 
False  Statement  — Criminal  Code,  sec.  — Evidence  Suggesting 
Offence  of  Obtaining  Money  by  False  Pretences — Sec.  405 — Appeal 
— Power  of  Appellate  Court  to  Substitute  Conviction  — Offences 
Differing  in  Kind. 

Section  414  of  the  Criminal  Code  relates  to  the  issuing  of  a written 
prospectus,  statement,  or  account,  by  a director,  with  the  intention 
of  deceiving  shareholders  of  a company  or  of  inducing  some  other 
person  to  entrust  or  advance  property  to  the  company. 

Where  the  evidence  upon  a prosecution  under  that  section  disclosed 
that  the  defendant  obtained  subscriptions  for  stock  of  a company 
of  which  he  was  a promoter,  upon  the  strength  of  false  oral  state- 
ments, it  was  held,  that  a conviction  under  that  section  was  not 
justified,  and  must  be  quashed. 

Even  if  the  evidence  would  justify  a conviction  for  obtaining  money 
by  false  pretences,  under  sec.  405  of  the  Code,  the  appellate  Court 
could  not,  under  sec.  1016(2),  as  enacted  in  1923  by  13  & 14  Geo.  V. 
ch.  41,  sec.  9,  substitute  for  the  conviction  under  sec.  414  a convic- 
tion under  sec.  405:  the  offence  under  the  latter  section  is  not  a 
lesser  offence  involved  in  the  charge  under  the  former  section — the 
offences  differ  in  kind. 

Appeal  by  the  defendant,  a director  of  an  incorporated  com- 
pany, from  his  conviction  by  the  Judge  of  the  County  Court  of 
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the  County  of  Welland,  sitting  in  the  County  Court  Judge’s  Crim- 
inal Court,  for  making  and  publishing  a false  statement  contrary 
to  the  provisions  of  sec.  414  of  the  Criminal  Code. 

Section  414  of  the  Criminal  Code  is  as  follows : — 

“ Every  one  is  guilty  of  an  indictable  offence  and  liable  to  five 
years’  imprisonment  who,  being  a promoter,  director,  public  officer 
or  manager  of  any  body  corporate  or  public  company,  either  exist- 
ing or  intended  to  be  formed,  makes,  circulates,  or  publishes 
. . . any  prospectus,  statement  or  account  which  he  knows  to 

be  false  in  any  material  particular,  with  intent  to  induce  persons 
. . . to  become  shareholders  or  partners,  or  with  intent  to  de- 
ceive or  defraud  the  members,  shareholders  or  creditors  . . . 

of  such  body  corporate  or  public  company,  or  with  intent  to  induce 
any  person  to  entrust  or  advance  any  property  to  such  body  cor- 
porate or  public  company,  or  to  enter  into  any  security  for  the 
benefit  thereof.” 

Section  405  is  as  follows : — 

“ Every  one  is  guilty  of  an  indictable  offence  and  liable  to  three 
years’  imprisonment  who,  with  intent  to  defraud,  by  any  false  pre- 
tence, either  directly  or  through  the  medium  of  any  contract  ob- 
tained by  such  false  pretence,  obtains  anything  capable  of  being 
stolen,  or  procures  anything  capable  of  being  stolen  to  be  delivered 
to  any  other  person  than  himself.” 

Section  1016(2),  as  enacted  by  13  & 14  Geo.  V.  41,  sec.  9,  is 
as  follows : — 

“ Where  an  appellant  has  been  convicted  of  an  offence  and 
the  jury  or,  as  the  case  may  be,  the  judge  or  magistrate,  could  on 
the  indictment  have  found  him  guilty  of  some  other  offence,  and 
on  the  actual  finding  it  appears  to  the  court  of  appeal  that  the 
jury,  judge  or  magistrate  must  have  been  satisfied  of  facts  which 
proved  him  guilty  of  that  other  offence,  the  court  of  appeal  may, 
instead  of  allowing  or  dismissing  the  appeal,  substitute  for  the 
verdict  found  a verdict  of  guilty  of  that  other  offence,  and  pass 
such  sentence  in  substitution  for  the  sentence  passed  by  the  trial 
court  as  may  be  warranted  in  law  for  that  other  offence,  not  being 
a sentence  of  greater  severity.” 

May  16.  The  appeal  was  heard  by  Latchford,  C.J.,  Middle- 
ton,  Masten,  Orde,  and  Smith,  JJ.A. 

R.  L.  Brackm , K.C.,  for  the  appellant,  argued  that  the  prose- 
cution under  sec.  414  of  the  Criminal  Code  could  not  be  justified, 
as  that  section  relates  to  the  issuing  of  a written  prospectus  or 
statement,  whereas  the  appellant  was  accused  of  making  false  oral 
statements,  which,  even  if  proved,  would  only  justify  a conviction 
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under  sec.  405.  The  conviction  should  therefore  be  quashed:  Rex 
v.  Buck  (1916),  2?'  Gan.  Crim.  Cas.  427;  Rex  v.  Cohen  (1915), 
33  O.L.R.  340. 

F.  P.  Brennan , for  the  Crown,  admitted  that  the  conviction 
could  not  be  supported  under  sec.  414,  but  asked  that  the  convic- 
tion be  amended  so  as  to  substitute  the  offence  of  which  the  ac- 
cused had  been  actually  shewn  to  be  guilty:  sec.  1016(2)  of  the 
Code  (as  amended  in  1923). 

Brackin,  K.C.,  in  reply,  contended  that  such  an  amendment 
could  not  be  made  in  this  case,  as  the  offence  under  sec.  405  was 
not  a lesser  offence  involved  in  the  charge  under  sec.  414. 

May  30.  The  judgment  of  the  Court  (by  direction  of  the 
Chief  Justice)  was  read  by  Middleton,  J.A. : — The  evidence  dis- 
closes that  the  accused  obtained  subscriptions  for  stock  of  a com- 
pany of  which  he  was  a promoter,  upon  the  strength  of  false  oral 
statements  which,  it  may  be,  would  justify  a conviction  for  ob- 
taining money  by  false  pretences,  and  so  was  guilty  of  an  offence 
against  the  provisions  of  sec.  405  of  the  Code.  The  prosecution 
was  throughout  based  upon  the  provisions  of  sec.  414.  This,  we 
think,  cannot  be  justified,  as  that  section  relates  to  the  issuing  of 
a written  prospectus,  statement,  or  account,  by  a director,  with 
the  intention  of  deceiving  shareholders  of  a company  or  with  the 
intent  of  inducing  some  other  person  to  entrust  or  advance  prop- 
erty to  the  company.  The  case  against  the  accused  was,  therefore, 
entirely  misconceived. 

Mr.  Brennan  now  asks  that  we  should  consider  the  evidence, 
stating  that,  upon  it,  it  is  plain  that  the  accused  has  been  guilty 
of  an  offence  against  the  provisions  of  sec.  405,  contending  that 
we  have  the  right,  if  we  agree  in  this  view,  to  amend  the  conviction 
so  as  to  substitute  the  offence  of  which  the  accused  has  been 
actually  shewn  to  be  guilty.  He  relies  upon  the  provisions  of  sec. 
1016(2),  enacted  by  the  amending  Act  of  1923,  13  & 14  Geo.  V. 
ch.  41,  sec.  9. 

We  all  think  that  this  section  does  not  enable  this  to  be  done. 
It  relates  only  to  a case  in  which  the  Judge  or  magistrate  trying 
the  case  “ could  on  the  indictment  have  found  him  guilty  of  some 
other  offence.”  Here,  the  charge  being  definitely  laid  under  sec. 
414,  the  Judge  could  not,  on  the  indictment,  have  found  the 
accused  guilty  under  sec.  405.  The  offence  under  the  latter  section 
is  not  a lesser  offence  involved  in  the  charge  under  the  section  first 
named. 

The  power  given  by  this  statute  must  be  carefully  exercised  in 
all  cases,  but  it  is  clearly  confined  to  cases  in  which  the  accused 
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can  upon  the  trial  be  found  guilty  of  a minor  offence,  where  the 
more  serious  offence  is  charged,  and  the  evidence,  while  falling 
short  of  shewing  guilt  upon  the  graver  offence,  demonstrates  guilt 
upon  the  minor.  It  cannot  be  made  applicable  where,  as  here,  the 
offences  differ  in  kind. 

If  the  Crown  is  convinced  of  the  guilt  of  the  accused,  there  is 
nothing  to  prevent  a new  prosecution  for  the  offence,  for  the  quash- 
ing of  this  conviction  will  not  interfere  with  any  such  prosecution. 

Appeal  allowed  and  conviction  quashed. 


[APPELLATE  DIVISION.] 

Molsons  Bank  y.  Kovinsky. 

Guaranty — Accommodation  Endorsements  of  Promissory  Note — Repre- 
sentation as  to  Previous  Guaranties  — Evidence  — Compromise  of 
Claim  against  Guarantors — Release  or  Covenant  not  to  Sue — Joint 
Suretyship — Contribution. 

The  defendants  were  sued  by  the  bank  for  the  amount  of  a promissory 
note  endorsed  by  them  for  the  accommodation  of  a company,  the 
bank  being  the  holder  of  the  note  in  due  course:  — 

Held,  upon  the  evidence,  that  the  defendants  could  not  escape  liability 
upon  the  ground  that  the  manager  of  one  of  the  bank’s  branches 
had  obtained  their  endorsement  by  representing  to  them  that  they 
would  be  protected  by  certain  guaranties  which  the  bank  had  taken 
from  several  guarantors,  among  them,  B.  and  S.,  two  men  of  con- 
siderable means,  who  had  been  released  by  the  bank  without  the 
consent  of  the  defendants.  The  representation  was  not  in  fact 
made. 

Held,  also,  that  the  defendants  were  not  joint  sureties  with  B.  and  S., 
and  were  not  discharged  nor  prejudiced  by  the  release  of  B.  and  S. 

Ward  v.  National  Bank  of  New  Zealand  (1883),  8 App.  Cas.  755,  ex- 
plained and  distinguished. 

The  foundation  for  contribution  is  the  common  liability  of  the  sureties 
for  the  same  debt. 

A release  of  one  surety  with  a reservation  of  the  creditor’s  rights 
against  the  other  sureties  operates  merely  as  a covenant  not  to  sue 
the  surety,  and  still  leaves  the  surety  liable  to  contribute  to  his 
co-surety. 

Discussion  of  the  principles  of  suretyship  and  contribution. 

Action  to  recover  the  amount  of  a promissory  note  from  the 
endorsers  thereof. 

The  action  was  tried  by  Wright,  J.,  without  a jury,  at  Sand- 
wich. 

R.  L.  Brackin,  K.C.,  for  the  plaintiff  bank. 

R.  S.  Robertson , K.C.,  for  the  defendant  Kovinsky. 

I.  B.  Levin,  for  the  defendant  McHugh. 
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February  8.  Wright,  J. : — This  action  is  brought  by  the  plain- 
tiff bank  against  the  defendants  as  endorsers  of  a promissory  note, 
dated  the  4th  June,  1920,  for  $8,341.30,  made  by  Fisher-Wilkie 
Limited  in  favour  of  Windsor  Machine  and  Tool  Works,  and  en- 
dorsed by  the  defendants  to  the  plaintiff  bank,  which  became  the 
holder  of  the  same  in  due  course. 

The  defendants  Wilkie  and  Ripley  did  not  appear,  and  judg- 
ment was  entered  against  these . defendants  by  default.  Judgment 
was  also  entered  against  the  defendant  McHugh,  but  at  the  trial 
it  was  agreed  that  he  be  allowed  to  defend  the  action  upon  the 
same  grounds  of  defence  as  those  raised  by  his  co-defendant  Kov- 
insky. 

The  history  of  the  transaction  appears  to  be  as  follows : — 

International  Castings  Limited,  am  incorporated  company  of 
which  the  four  defendants  were  directors,  gave  a promissory  note 
to  the  Windsor  Machine  and  Tool  Works,  and  the  defendants  en- 
dorsed the  note  to  the  plaintiff  bank  for  the  purpose  of  raising 
funds  to  pay  off  the  Merchants  Bank,  which  had  previously  carried 
the  account  of  International  Castings  Limited.  The  first  note 
was  given  on  the  5th  July,  1919.  When  it  fell  due,  it  was  renewed 
with  the  same  endorsers  as  before.  After  the  fir^i  renewal  had 
been  given,  International  Castings  Limited  transferred  its  assets  to 
the  Taylor- Wilkie  Company,  and  hy  supplemental  letters  patent 
the  corporate  name  of  this  company  was  changed  to  Fisher-Wilkie 
Limited.  The  first  renewal  was  made  by  International  Castings 
Limited,  but  the  second  and  third  renewals  were  made  by  Fisher- 
Wilkie  Limited.  As  already  stated,  the  defendants  endorsed  both 
the  original  note  and  the  subsequent  renewals. 

The  defendants  seek  to  escape  liability  upon  the  ground  that 
one  Biever,  the  manager  of  the  plaintiff  bank’s  branch  at  Windsor, 
had  obtained  their  endorsement  upon  representing  to  them  that 
they  would  be  protected  by  certain  guaranties  which  the  bank  had 
taken  from  several  guarantors,  among  whom  were  Samuel  V.  Baum 
and  S.  Schwartz,  men  of  considerable  means. 

The  plaintiff  bank  had  taken  one  of  the  guaranties  in  October, 
1919,  and  this  one  was  replaced  in  January,  1920,  and  a further  one 
in  April,  1920.  The  first  one  was  for  $150,000,  and  the  last  one 
for  $200,000.  They  were  in  the  form  in  use  by  the  plaintiff  bank, 
guaranteeing  the  account  of  Fisher-Wilkie  Limited. 

There  was  no  such  representation  made  in  respect  of  the  orig- 
inal note,  as  at  that  time  the  guaranty  had  not  been  taken,  but 
the  defendants  contend  that  at  the  time  the  first  and  second 
renewals  were  made  the  plaintiff  bank’s  manager,  Biever,  shewed 
the  defendant  Kovinsky  the  guaranties,  and  stated  that  Kovinsky 
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would  be  amply  protected,  and  thereby  procured  his  endorsement 
of  the  note. 

Fisher- Wilkie  Limited  went  into  liquidation  in  the  fall  of 
1920.  At  that  time  it  owed  the  plaintiff  bank  approximately 
$247,281.  The  plaintiff  bank  brought  action  against  the  guaran- 
tors, and  on  the  2nd  November,  1923,  the  action  was  compromised 
with  the  guarantors  Baum  and  Schwartz  at  a sum  considerably 
less  than  the  amount  of  the  guaranties.  The  agreement  of  settle- 
ment reserved  the  right  of  the  plaintiff  bank  against  the  other  guar- 
antors, but  did  not  refer  to  the  rights  or  remedies  which  the  plain- 
tiff bank  had  against  the  defendants  in  this  action,  nor  were  the 
defendants  in  this  action  asked  to  consent,  and  they  did  not  in 
fact  consent,  to  the  release  of  the  guarantors  Baum  and  Schwartz. 

Counsel  for  the  defendants  Kovinsky  and  McHugh  contend 
that,  as  they  were  induced  to  endorse  the  renewal  notes  by  the 
representations  of  the  plaintiff  bank’s  manager,  Biever,  to  the  effect 
that  they  would  be  amply  protected  by  reason  of  the  guaranties 
held  by  the  plaintiff  bank,  the  action  of  the  plaintiff  bank  in  releas- 
ing the  guarantors,  without  the  consent  of  these  defendants, 
operates  as  a release  of  the  said  defendants,  or  rather  that  the 
defendants  were  entitled  to  have  the  guaranties  preserved  intact, 
and  the  plaintiff  bank  was  bound  to  retain  them  for  the  benefit 
of  the  defendants. 

The  evidence  of  the  defendant  Kovinsky  was  very  unsatisfac- 
tory and  given  in  a manner  that  did  not  inspire  belief  in  its  truth. 
I am  unable  to  find  that  any  such  representations  as  he  now  alleges 
were  made  by  Biever,  and  I am  thoroughly  convinced  that  he  was 
not  induced  to  endorse  the  renewal  note  now  sued  on  relying  upon 
any  such  representations  as  to  the  guaranties.  He  admits  that, 
when  he  endorsed  the  note  sued  on,  Biever  said  to  him,  “If  you  do 
not  endorse  I will  take  action.”  He  also  admits  that  when  the  note 
was  renewed  in  March,  1920,  Biever  shewed  him  two  notes  which 
had  been  pledged  by  Fisher-Wilkie  Limited  to  the  bank  and  appro- 
priated to  the  payment  of  the  note  sued  on,  or  the  original  note. 
He  states  that  in  March,  1920,  when  Biever  pressed  him  for  a re- 
newal, he  shewed  him  a cheque  for  $1,600  which  had  been  paid  on 
the  two  notes  already  mentioned,  and  that  he,  Kovinsky,  endorsed 
the  cheque  to  the  bank.  It  is  quite  clear  that  any  reference  made  by 
the  manager  Biever  to  the  guaranties  was  only  incidental  and  did 
not  form  the  reason  for  the  endorsement  by  Kovinsky,  and  I find 
that  the  endorsement  was  not  procured  by  any  such  representations 
as  those  alleged.  Kovinsky  admits  that  these  guaranties  were 
handed  to  him  for  inspection;  and,  as  he  was  a business  man  of 
very  great  experience,  it  must  and  ought  to  be  presumed  that  he 
knew  the  nature  and  effect  of  the  guaranties. 
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Mr.  Robertson,  counsel  for  the  defendant  Kovinsky,  relied 
strongly  on  the  decisions  in  Macdonald  v.  Whitfield  (1883),  8 App. 
Cas.  733,  particularly  at  p.  745,  and  Ward  v.  National  Bank  of 
New  Zealand  (1883),  8 App.  Cas.  755. 

The  former  case,  it  appears  to  me,  decides  only  that  oral  evi- 
dence is  admissible  for  the  purpose  of  shewing  the  relative  liability 
of  endorsers,  makers,  or  acceptors  of  bills  or  notes,  but  does  not  go 
so  far  as  to  hold  that  an  oral  agreement  can  be  shewn  that  the 
remedy  on  another  agreement  of  guaranty  should  be  exhausted 
before  any  liability  as  endorser  on  the  note  in  question  should  arise. 

The  case  of  Ward  v.  National  Bank  of  New  Zealand,  at  p.  764, 
to  which  Mr.  Robertson  particularly  refers,  establishes  that  where 
creditors  release  one  of  two  or  more  sureties  who  have  contracted 
jointly  and  severally,  the  others  are  discharged,  but  that  is  not  the 
case  here.  There  was  no  joint  suretyship  between  the  guarantors 
Baum  and  Schwartz  and  these  defendants.  Their  liabilities  de- 
pended on  two  different  documents  not  connected  in  any  way  the 
one  with  the  other.  It  is  difficult  to  see  how  the  action  of  the 
plaintiff  bank  in  releasing  or  compromising  with  Baum  and 
Schwartz  in  any  way  prejudiced  these  defendants.  As  there  was 
no  joint  or  joint  and  several  suretyship  between  the  defendants 
and  Baum  and  Schwartz,  there  could  be  no  right  of  contribution, 
so  that  the  defendants  have  no  ground  of  complaint  at  the  action 
of  the  plaintiff  bank  in  compromising  with  Baum  and  Schwartz 
and  releasing  them  from  further  liability. 

It  is  to  be  noted  that  in  the  affidavit  of  merits  no-  such  defence 
was  set  up,  but  the  defendant  Kovinsky  asserted  that  there  was  an 
express  agreement  that  the  said  guaranties  would  be  enforced  and 
exhausted  before  the  plaintiff  bank  would  proceed  against  him. 
There  was  no  evidence  at  the  trial  to  support  such  a defence,  and 
the  defendants  have  failed  in  every  respect. 

The  evidence  of  the  defendant  McHugh,  while  given  very 
frankly,  does  not  establish  that  there  were  any  such  representations 
made  to  him,  as  alleged  by  Kovinsky,  or  that  there  was  any  agree- 
ment that  the  remedy  on  the  guaranties  should  be  exhausted 
before  recourse  was  had  against  the  endorsers-. 

There  will  be  judgment  for  the  plaintiff  bank  for  the  amount 
of  its  claim  with  costs  of  the  action. 

The  defendants  Kovinsky  and  McHugh  appealed  from  the 
judgment  of  Wright,  J. 

April  29.  The  appeal  was  heard  by  Latchford,  C.J.,  Middle- 
ton,  Masten,  and  Orde,  JJ.A. 

Robertson,  K.C.,  for  the  appellants,  argued  that  the  relation- 
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ship  of  co-sureties  existed  between  those  who  had  guaranteed  the 
liabilities  of  the  principal  debtors  to  the  bank  and  the  endorsers, 
and  therefore  the  release  of  Baum  and  Schwartz  by  the  bank  dis- 
charged the  appellants  from  liability:  Halsbury’s  Laws  of  Eng- 
land, Yol.  15,  p.  569;  Re  W olmershausen  (1890),  62  L.T.R.  541; 
Mercantile  Bank  of  Sydney  v.  Taylor,  [1893]  A.C.  317 ; Bolton  v. 
Salmon,  [1891]  2 Ch.  48.  He  also  urged  that  there  had  been  an 
agreement  between  the  manager  of  the  bank  and  the  appellants 
that  the  latter  were  to  be  protected  by  the  general  guaranties  held 
by  the  bank. 

Brackin,  K.C.,  for  the  plaintiff  bank,  respondent,  contended 
that  the  relationship  of  co-sureties  did  not  exist  between  the  gen- 
eral guarantors  and  the  appellants.  Their  liability  depended  on 
two  different,  unconnected  documents:  Ward  v.  National  Bank  of 
New  Zealand,  8 App.  Cas.  755.  The  release  of  Baum  and  Schwartz 
had  not  in  any  way  prejudiced  the  appellants.  The  finding  of  the 
learned  trial  Judge  that  there  had  been  no  agreement  between  the 
bank-manager  and  the  appellants  should  be  upheld. 

May  30.  Master  J.A. : — Appeal  by  the  defendants  Kovinsky 
and  McHugh  from  the  judgment  of  Wright,  J.,  dated  the  8t'h 
February,  1924.  The  action  is  to  recover  the  amount  due  on  a 
promissory  note  for  $8,341.30  endorsed  by  the  appellants  Kovinsky 
and  McHugh  as  accommodation  sureties. 

The  potential  liability  of  the  appellants  to  the  respondent  bank 
first  arose  on  the  5th  July,  1919,  when  the  respondent  bank  made 
an  advance  to  International  Castings  Limited  on  the  faith  of  a 
guaranty  by  the  appellants  as  sureties,  witnessed  by  their  en- 
dorsement of  the  note  in  question.  That  liability,  if  the  appellants 
have  not  been  released,  continues  to  the  present  time. 

It  is  true  that  the  note  now  sued  on  is  made  by  Fisher-Wilkie 
Limited,  and  I concur  with  my  brother  Orde  that  there  has  been 
a novation.  I also  agree  with  him  and  with  the  trial  Judge  that 
neither  in  March,  1920,  nor  at  any  subsequent  time,  was  there  an 
agreement  when  the  appellants  endorsed  the  note  that  the  en- 
dorsers, including  the  appellants,  were  to  be  protected  by  the 
general  guaranties  then  held  by  the  bank  for  the  Fisher-Wilkie 
indebtedness. 

I also  concur  in  the  dismissal  of  the  appeal,  but  I am  unable 
to  adopt  the  view  that  the  appellants  were  ever  entitled  to  contribu- 
tion from  the  guarantors  named  in  the  two  agreements  of  guaranty 
given  to  the  hank  on  the  29th  October,  1919,  and  the  1st  April, 
1920.  It  is  true  that  the  appellants  were  sureties  to  the  bank, 
and  that  the  guarantors  were  also  sureties,  but  I am  unable  to 
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reach  the  conclusion  that  they  were  co-sureties  so  as  to  bring  into 
effect  as  between  the  appellants  and  the  guarantors  the  equitable 
doctrine  of  contribution  between  sureties. 

It  is  well-established  that,  in  determining  the  relations  and 
legal  liabilities  of  several  sureties  towards  each  other,  oral  testi- 
mony is  admissible,  and  the  true  relationship  as  between  the  dif- 
ferent sureties  is  to  be  ascertained  from  a consideration  of  all  the 
surrounding  circumstances  as  well  as  from  the  written  documents : 
Rawlings  v.  Galibert  (1919),  59  Can.  S.C.R.  611,  and  cases  there 
cited;  Brandt  on  Suretyship,  3rd  ed.,  para.  287.  In  the  present 
case  the  inference  which  I draw  is  that  the  appellants  and  the 
guarantors  are  not  co-sureties  liable  to  contribution  inter  se. 
Among  other  considerations  which  lead  me  to  that  conclusion,  I 
observe  that  the  foundation  of  the  whole  doctrine  of  contribution 
is  the  common  liability  of  the  sureties  for  the  same  debt.  The 
fact  that  one  surety  may  be  liable  for  one  part  of  the  total  indebt- 
edness and  the  others  for  all  will  not  prevent  the  application  of 
the  principle,  the  contribution  in  such  case  being  limited  to  that 
portion  of  the  debt  as  to  which  there  is  the  common  liability,  and 
the  right  to  contribution  arises  not  from  contract  but  from  an 
equity  flowing  from  the  relation  between  the  parties.  But,  when 
one  surety  is  surety  for  a definite  part  of  the  debt  (e.g.,  as  here, 
a certain  promissory  note),  and  the  other  for  the  ultimate  balance 
due  to  the  banker  by  the  customer,  the  situation  points  to  the  view 
that  the  latter  is  not  a co-surety,  but  a surety  for  the  surety,  and 
this  is  strengthened  when  it  appears  that  the  guaranty  of  the  ulti- 
mate balance  is  a later  obligation  in  point  of  time  than  the  liability 
on  the  note. 

The  same  conclusion  may  be  reached  from  another  aspect. 

By  clause  6 of  the  guaranties  in  question  it  is  provided : — 

“ 6.  All  dividends,  compositions,  and  payments  received  from 
the  customer  or  others  or  as  the  proceeds  of  securities  are  to  be 
treated  as  payments  in  gross,  and  the  guarantors  are  not  to  have 
any  right  to  participate  or  to  be  subrogated  except  to  the  extent 
of  the  surplus  remaining  after  satisfaction  of  the  ultimate  balance 
due  to  the  bank  after  exhausting  all  other  parties  and  securities 
as  the  bank  may  see  fit.” 

This  clause  indicates  that  the  guarantors  are  not  co-sureties 
with  the  appellants.  But  for  other  express  provisions  of  the  guar- 
anties, it  would  seem  that,  if  the  bank  sued  the  guarantors,  it 
would,  in  order  to  establish  its  claim,  be  obliged  to  prove  what  was 
the  “ ultimate  balance  ” due  to  it  from  the  principal  debtor  after 
first  “ exhausting  all  parties  and  securities.”  The  inference  is 
that  all  other  parties  obligated  to  the  bank,  including  the  appel- 
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lants,  are  primarily  liable,  and  the  guarantors  are  only  secondarily  App.  Div\ 
liable,  and  are  therefore  not  co-sureties  with  the  appellants.  1924 

But,  apart  from  the  circumstance  that  the  appellants  are  not 
co-sureties  with  the  guarantors,  I also  observe  that  the  reservation 
of  right  against  co-guarantors  in  the  release  will  not,  as  a reserva- 
tion of  right,  aid  the  plaintiff  bank,  for  the  defendants  are  not 
parties  to  the  instrument  referred  to;  but  it  is  enough  to  shew  Masten’ 
that,  upon  the  true  construction  of  the  document  of  release,  it  is 
nothing  more  than  a covenant  not  to  sue,  and  so  will  not  afford 
any  defence  to  the  appellants. 

For  these  reasons,  I would  hold  that  the  defence  of  the  appel- 
lants has  not  been  established  and  that  the  appeal  should  be  dis- 
missed. 


Middleton,  J.A.,  agreed  with  Masten,  J.A. 


Orde,  J.A. : — In  so  far  as  the  two  defendants  who  appeal  rely 
upon  any  representation  or  understanding  with  the  manager  of 
the  plaintiff  bank  that,  when  they  endorsed  the  promissory  note 
the  renewal  of  which  is  the  subject  of  this  action,  they  were  to  be 
protected  by  the  guaranty  signed  by  Schwartz,  Baum,  and  others 
and  then  held  by  the  bank,  I see  no  reason  for  disagreeing  with 
the  finding  of  fact  of  the  learned  trial  Judge.  He  has  found  that 
there  was  no  such  representation  or  understanding  as  the  defend- 
ants allege. 

But  the  judgment  of  the  learned  trial  Judge  upon  the  question 
whether  or  not  the  endorsers  of  the  note  sued  on  had  any  right 
of  contribution  against  those  who  had  guaranteed  the  liabilities  of 
the  principal  debtors  to  the  bank,  two  of  whom  were  afterwards 
released,  as  it  is  alleged,  by  the  bank,  and  whether  or  not  that 
release  with  its  reservation  of  rights  against  the  other  guarantors 
discharged  the  defendants,  independently  of  any  representation 
or  understanding,  requires  careful  consideration. 

The  defendants’  liability  began  with  their  endorsement  of  the 
note  of  the  5th  July,  1919,  made  by  the  International  Castings 
Limited  in  favour  of  the  Windsor  Machine  and  Tool  Works  (a 
name  in  which  the  defendant  Wilkie  was  carrying  on  business) 
and  endorsed  by  the  payees  and  by  the  four  defendants,  all  of 
whom  were  directors  of  International  Castings  Limited.  This 
note  was  discounted  by  the  plaintiffs,  the  proceeds  being  credited  to 
the  Windsor  Machine  and  Tool  Works  and  by  them  paid  over  to  the 
International  Castings  Limited. 

During  the  currency  of  this  note,  negotiations  for  the  sale  of 
the  business  of  International  Castings  Limited  to  Taylor-Wilkie 
Limited  were  commenced,  but  not  completed  before  its  maturity, 


596 


ONTARIO  LAW  REPORTS. 


App.  Div. 

1924. 

Molsons 

Bank 

v. 

Kovinsky. 
Orde,  J.A. 


[VOL. 

and  the  note  was  renewed  in  October,  1919 ; but,  while  the  October 
renewal  was  current,  the  arrangements  for  the  sale  of  the  assets 
and  business  of  the  International  Castings  Limited  to  Taylor- 
Wilkie  Limited  were  completed.  It  was  one  of  the  terms  of  this 
sale  that  Taylor- Wilkie  Limited  should  assume  the  liabilities  of 
International  Castings  Limited  and  indemnify  that  company  in 
respect  thereof.  About  the  same  time  the  name  of  Taylor-Wilkie 
Limited  was  changed  to  Fisher- Wilkie  Limited. 

The  plaintiff  bank  was  making  or  intended  to  make  large 
advances  to  Fisher- Wilkie  Limited,  and  a continuing  guaranty, 
limited  to  the  sum  of  $150,000,  was  given  by  seven  persons  to  the 
bank  to  secure  all  present  and  future  indebtedness  or  liability  of 
that  company  to  the  bank.  Among  these  seven  guarantors  were 
the  defendants  Wilkie  and  Ripley  and  also  Baum  and  Schwartz, 
whose  subsequent  so-called  release  by  the  bank  is  relied  upon  by 
ihe  appellants  as  a defence.  This  guaranty  was  first  given  on  the 
20th  Oc+ober,  1919,  before  the  change  of  the  customer’s  name  from 
Taylor-Wilkie  Limited)  to  Fisher- Wilkie  Limited,  but  was  later, 
after  the  company’s  name  had  been  changed,  replaced  by  another 
guaranty  by  the  same  guarantors,  dated  the  29th  January,  1920. 

It  is  of  course  clear  that,  when  this  guaranty  was  given,  Fisher- 
Wilkie  Limited  was  under  no  liability  to  the  plaintiff  bank  in 
respect  of  the  note  of  the  International  Castings  Limited,  then 
held  by  the  bank.  The  defendants  as  endorsers,  if  called  upon  to 
pay,  were  entitled  to  enforce  payment  against  International  Cast- 
ings Limited,  who  m turn  were  entitled  to  be  indemnified  under 
Fisher- Wilkie  Limited’s  covenant  in  the  sale  agreement.  But 
neither  the  plaintiff  bank,  nor  the  defendants,  nor  the  Interna- 
tional Castings  Limited,  could  have  looked  for  indemnity  to  the 
guarantors  under  the  guaranty  for  the  Fisher- Wilkie  liability  held 
by  the  bank.  There  was  no  privity  between  the  bank  and  Fisher- 
Wilkie  Limited,  in  respect  of  the  International  Castings  note,  and 
no  privity  between  either  the  defendants  or  the  International  Cast- 
ings Limited  and  the  guarantors. 

When  the  International  Castings  note  matured  in  March, 
1920,  there  occurred  the  incidents  leading  up  to  the  giving  of  the 
new  note  upon  which  the  appellants  rely,  and  as!  to  which  the 
learned  trial  Judge  has  found  in  favour  of  the  plaintiffs.  As  I 
have  said,  I see  no  reason  for  disagreeing  with  his  findings  of  fact. 
It  is  important,  however,  to  understand  clearly  what  really  took 
place  at  this  juncture.  It  is  not  correct,  in  my  judgment,  to  speak 
of  the  new  note  then  given  as  a “ renewal  ” of  the  International 
Castings  note  then  due.  There  was  in  fact  a complete  novation  of 
the  debt  or  liability.  The  new  note  was  made  by  Fisher-Wilkie 
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Limited  in  favour  of  Windsor  Machine  and  Tool  Works,  and  was 
endorsed  by  them  and  by  the  four  defendants.  The  only  justifica- 
tion for  applying  the  word  “ renewal  ” to  this  note  is  that  it  re- 
newed or  continued  the  obligation  of  the  endorsers  to  the  bank 
for  the  same  sum,  but  it  was  not  in  any  real  sense  a renewal,  for, 
both  as  a matter  of  fact  and  as  a matter  of  law,  the  position  of 
all  the  parties  to  the  transaction  was  changed.  It  is  not  quite 
clear  whether  the  old  note  of  International  Castings  Limited  of 
July,  1919,  and  its  renewal  of  October,  1919,  were  then  given  up 
or  were  still  retained  by  the  bank,  but  it  is  immaterial  for  the 
purposes  of  this  action  whether  the  bank  was  retaining  or  reserving 
its  rights  against  International  Castings  Limited.  The  signing  of 
the  new  note  by  Fisher-Wilkie  Limited,  and  the  discount  thereof 
by  the  bank  in  order  to  pay  off  or  retire  the  matured  International 
Castings  note,  at  once  created  a liability  on  the  part  of  Fisher- 
Wilkie  Limited  to  the  bank. 

During  the  currency  of  this  note  a further  guaranty,  dated  the 
1st  April,  1920,  was  given  to  the  bank  for  the  Fisher-Wilkie  liabili- 
ties, signed  by  five  persons,  including  Schwartz  and  Baum,  and 
limited  to  $200,000,  thereby  increasing  the  limit  of  the  amount 
guaranteed  by  Schwartz  and  Baum  to  $350,000. 

When  the  March  note  matured,  it  was  renewed  by  the  note 
:med  on  in  this  action.  This  note  was  dated  the  4th  June,  1920, 
and  fell  due  on  the  2nd  September  following. 

The  two  guaranties  were  continuing  guaranties  and  covered  all 
existing  and  future  liabilities  of  Fisher-Wilkie  Limited  to  the 
bank.  The  liability  of  the  guarantors,  limited,  of  course,  to 
$350,000,  was  not  to  be  diminished  by  any  payments  made  to  the 
bank,  but  extended  to  secure  the  general  balance  due  from  time 
to  time  by  the  company  to  the  bank.  There  can  be  no  doubt  what- 
ever that  among  the  liabilities  covered  by  the  guaranties  was  that 
of  the  company  upon  the  promissory  note  of  March,  1920,  and 
its  renewal  of  the  4th  June,  1920. 

The  learned  trial  Judge,  after  referring  to  Ward  v.  National 
Bank  of  New  Zealand , 8 App.  Cas.  755,  says: — 

“ There  was  no  joint  suretyship  between  the  guarantors  Baum 
and  Schwartz  and  these  defendants.  Their  liabilities  depended  on 
two  different  documents  not  connected  in  any  way  the  one  with  the 
other.  It  is  difficult  to  see  how  the  action  of  the  plaintiff  bank 
in  releasing  or  compromising  with  Baum  and]  Schwartz  in  any 
way  prejudiced  these  defendants.  As  there  was  no  joint  or  joint 
and  several  suretyship  between  the  defendants  and  Baum  and 
Schwartz,  there  could  be  no  right  of  contribution,  so  that  the 
defendants  have  no  ground  of  complaint  at  the  action  of  the  plain- 
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tiff  bank  in  compromising  with  Baum  and  Schwartz  and  releasing 
them  from  further  liability.” 

But  the  right  of  a surety  to  contribution  is  not  limited  to  those 
who  have  jointly  or  jointly  and  severally  bound  themselves  by 
the  same  instrument  or  even  by  different  instruments  expressly 
connected  with  each  other.  The  judgment  in  Ward  v.  National 
Bank  of  New  Zealand  is  apt  to  be  misunderstood,  if  not  read  care- 
fully. 

The  rights  of  a surety  and  the  effect  of  the  conduct  of  the 
creditor  upon  them  rest,  broadly  speaking,  upon  two  principles 
which  are  quite  distinct  from  each  other.  One  is  merely  a principle 
of  the  law  of  contract.  If  the  surety  joins  with  one  or  more  other 
sureties  in  the  one  contract  of  suretyship,  or  if  it  is  a term  of  the 
contract  that  some  other  person  shall  guarantee  the  same  debt, 
then  any  dealing  by  the  creditor  with  one  of  the  sureties  in  deroga- 
tion of  the  rights  or  remedies  of  the  others  constitutes  such  a 
breach  of  the  contract  as  may  release  those  others. 

But  sureties  have  other  rights  not  based  upon  contract  at  all, 
but  resulting  from  the  equitable  right  to  contribution  in  all  cases 
where  there  are  sureties  for  the  same  debt,  even  though  bound  by 
different  instruments,  for  different  amounts  and  in  different 
terms.  In  all  such  cases  the  extent  of  each  surety’s  rights  must 
depend  not  only  upon  the  terms  of  the  instrument  by  which  he  is 
bound,  but  also  upon  the  terms  of  the  instrument  by  which  the 
other*  sureties  are  bound,  and  the  extent  of  his  relief  may  be 
measured  by  the  extent  to  which  the  conduct  of  the  creditor  has 
affected  the  surety’s  right  to  contribution. 

This  distinction  exists  quite  apart  from  the  fact  that  even  in 
cases  where  co-sureties  are  bound  by  the  same  instrument  the 
mutual  rights  of  contribution  among  the  co-sureties  is  based,  to 
some  extent,  upon  a principle  of  equity,  as  pointed  out  by  Lord 
Eldon  in  Craythorne  v.  Swinburne  (1807),  14  Yes.  160,  at  p.  164. 

In  that  case  Lord  Eldon  points  out,  in  a passage  which  has 
been  frequently  quoted  in  later  cases,  referring  to  the  decision  in 
Deering  v.  Earl  of  Winchelsea  (1787),  1 Cox  318,  2 W.  & T.L.C. 
Eq.  535,  that  in  establishing  the  right  to  contribution  between  sure- 
ties there  is  no  distinction  whether  they  are  bound  in  the  same 
obligation  or  by  different  instruments,  and  that  it  is  immaterial 
whether  one  person  becomes  a surety  with  or  without  the  knowl- 
edge of  the  others,  or  whether  the  sums  for  which  they  are  bound 
are  the  same  or  not  (except  that  no  surety  can  be  required  to  pay 
beyond  the  sum  which  limits  his  own  liability).’  “The  creditor, 
who  can  call  upon  all,  shall  not  be  at  liberty  to  fix  one  with  pay- 
ment of  the  whole  debt;  and  upon  the  principle,  requiring  him  to 


LV-] 


ONTARIO  LAW  REPORTS. 


599 


do  justice,  if  he  will  not,  the  Court  will  do  it  for  him  ” (14  Ves. 
at  pp.  165  and  169). 

Ward  v.  National  Bank  of  New  Zealand  is  an  example  of  the 
application  of  the  two  distinctions  I have  mentioned.  There  the 
two  sureties  were  bound  by  separate  instruments.  These  both 
covered  the  same  advances  which  the  bank  was  making  to  its  cus- 
tomer, though  limited  in  different  amounts.  Ward  was  sued  by 
the  bank  upon  his  guaranty,  and  he  raised  the  defence  that  by  its 
dealings  with  Macintosh,  the  other  surety,  the  bank  had  also 
released  him.  The  judgment  in  New  Zealand  and  that  of  the 
Judicial  Committee  pointed  out  in  effect  that,  while  the  sureties 
are  bound  by  separate  instruments,  the  creditor  does  not  " break 
any  contract " with  either  surety  by  releasing  the  other.  No 
defence  based  upon  a breach  of  contract  by  the  creditor  is  open 
to  him.  When  called  upon  for  payment  he  must  fall  back  upon 
his  equitable  right  of  contribution,  and  the  burden  is  upon  him 
to  shew  that  the  creditor  has  so  dealt  with  the  other  surety  as 
to  affect  his  right  of  contribution  against  that  other;  and  then  he 
is  discharged  only  pro  ta/nto  and  not  wholly. 

It  was  because  Ward  failed  to  assert,  and  presumably  would 
have  been  unable  to  prove,  that  in  the  particular  circumstances  any 
right  of  contribution  would  have  arisen  as  against  Macintosh  or 
that  his  right  of  contribution  (if  any)  had  been  taken  away  or 
injuriously  affected,  that  he  failed  in  his  defence  (8  App.  Cas. 
at  p.  766). 

Now  the  moment  Fisher-Wilkie  Limited  became  indebted  to 
the  bank,  as  they  did  by  the  note  of  March,  1920,  and  the  renewal 
now  sued  on,  the  two  guaranties  at  once  attached  to  that  indebted- 
ness so  as  to  subject  the  guarantors  to  liability  should  the  bank 
call  upon  them  for  payment  if  the  note  or  its  renewal  were  not 
paid  at  maturity.  But  the  question  whether  or  not  the  particular 
item  which  this  note  formed  in  the  total  indebtedness  of  the  com- 
pany to  the  bank  would  be  in  fact  part  of  the  debt  which  the 
guarantors  would  ultimately  be  called  upon  to  pay,  could  not  be 
determined  when  the  liability  represented  by  the  note  was  first 
incurred  by  the  company  or  even  when  it  might  make  default, 
because  the  bank  was  entitled  to  hold  the  guarantors  for  the  balance 
ultimately  payable  by  the  company.  So  that,  while  the  note  might 
possibly  ultimately  form  part  of  the  balance,  there  was  no  certainty 
that  it  would.  If  in  the  events  that  might  happen  the  note 
should  form  part  of  that  balance,  then  a right  of  contribution 
might  arise.  I am  not  prepared  to  say  that  it  would;  but,  on  the 
other  hand,  I cannot  go  the  length  of  holding  that  under  no  cir- 
cumstances in  the  present  case  could  there  be  no  such  right.  But 
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under  the  principle  applied  in  Ward  v.  National  Bank  of  New 
Zealand , the  burden  of  establishing  that  in  the  particular  circum- 
stances that  right  exists  is  on  the  defendants,  and  I think  they 
have  failed  to  satisfy  it. 

It  is  rather  surprising  ‘that  throughout  the  trial  and  upon  the 
argument  before  us  the  transactions  between  the  bank  and  the 
guarantors  Schwartz  and  Baum  were  treated  as  if  they  had  com- 
pletely released  those  two  guarantors  from  all  liability.  But  each 
instrument,  while  forever  releasing  and  discharging  the  particular 
guarantor  from  all  liability  to  the  bank,  contains  the  following 
clause : — 


“ It  is  understood  and  agreed  that  this  release  shall  not  affect 
the  claim  of  the  bank  against  the  other  guarantors  named  in  the 
said  guaranties.” 

It  is  an  elementary  principle  of  the  law  of  suretyship  that  a 
release  of  one  surety  with  a reservation  of  the  creditor’s  rights 
against  the  other  sureties  operates  merely  as  a covenant  by  the 
creditor  not  to  sue  the  surety,  and  still  leaves  that  surety  liable  to 
contribute  to  his  co-surety:  Rowlatt  on  Principal  and  Surety,  pp. 
252-3;  DeColyar  on  Guaranties,  3rd  ed.,  p.  417. 

Does  the  fact  that  the  reservation  is  as  to  the  other  guarantors 
and  does  not  mention  the  endorsers  of  the  Fisher- Wilkie  note  in 
any  way  affect  the  matter?  I do  not  know  upon  what  principle 
it  can.  The  instrument  is  either  a release  or  it  is  not.  It  cannot 
be  both.  If  because  of  the  reservation  of  remedies  against  the 
other  guarantors  it  is  to  be  construed  as  if  it  were  merely  a cove- 
nant not  to  sue,  it  must  be  so  construed  for  all  purposes,  and  as 
if  the  bank  had  expressly  used  the  words  “ will  not  sue  ” instead 
of  “ release  and  discharge.”  The  right  of  the  endorsers  to  con- 
tribution from  the  other  guarantors  is  of  course  not  affected,  and 
if  called  upon  to  contribute  they  in  turn  would  clearly  be  entitled 
to  claim  contribution  from  Schwartz  and  Baum  because  of  the 
reservation  of  the  bank’s  remedies.  That  being  the  case,  in  equity 
the  whole  matter  of  contribution  among  all  the  co-sureties  must 
still  be  wide  open  and  unaffected  by  the  so-called  release. 

I am  not  overlooking  the  fact  that  the  agreements  between  the 
bank  and  Schwartz  and  Baum  contain  certain  provisions  as  to  the 
assets  of  Fisher-Wilkie  Limited,  which  might  have  the  effect  of 
prejudicing  the  rights  and  remedies  of  all  the  other  sureties;  but, 
again  applying  the  principle  exemplified  in  Wurd  v.  National  Bank 
of  New  Zealand , the  burden  of  establishing  prejudice  is  upon  the 
surety. 

No  such  defence  has  been  established  here.  The  defendants, 
had  they  appreciated  the  true  effect  of  the  so-called  release,  might 
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have  joined  all  the  guarantors  as  third  parties,  and  all  questions 
as  to  how  far  their  right  to  contribution  was  affected,  if  at  all,  by 
the  agreements  between  the  bank  and  Schwartz  and  Baum,  could 
have  been  determined.  The  defendants  did  not  take  that  course, 
and  have  likewise  failed  to  shew  that  their  right  to  contribution 
has  been  in  any  way  prejudice^  by  anything  the  bank  has  done. 
It  is  still  open  to  the  defendants,  if  so  advised,  to  pursue  their 
remedies,  whatever  they  may  be,  against  the  guarantors. 

In  the  result,  the  judgment  of  the  learned  trial  Judge  in  favour 
of  the  plaintiffs  should  be  affirmed  and  the  appeal  dismissed  with 
costs. 

Latchford,  C.J.,  agreed  in  the  result. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.  ] 

Re  Bowes  Co.  Ltd.  and  Rankin. 

Covenant — Restriction  on  TJse  to  be  Made  of  Land  Sold — Covenant  not 
to  Use  Land  for  the  Purpose  of  Particular  Manufacture  and  Trade 
— Restraint  of  Trade — Covenant  Enforceable  against  Purchaser 
from  Covenantor  with  Notice — Ownership  by  Vendor  of  other  Land 
in  Neighbourhood — Negative  Covenant  — Equitable  Doctrine - — 
Exception  to  Common  Law  Rule — Covenant  Running  with  Land — 
Public  Policy — Vendor  and  Purchaser — Objection  to  Title. 

Land  in  a village  was  sold  and  conveyed  by  a canning  company  to  a 
dairy  company  in  1920.  At  that  time  the  canning  company  owned 
other  land  in  the  village,  on  which  they  had  canning  factories,  and 
they  exacted  from  the  dairy  company  a covenant  (on  behalf  of 
themselves  and  their  successors  and  assigns)  that  the  land  con- 
veyed or  any  part  thereof  should  never  at  any  time  thereafter  be 
used  for  “ the  manufacturing  and  dealing  in  canned  fruits,  vegetables, 
or  meats  ” without  the  consent  of  the  canning  company,  or  their 
successors  or  assigns. 

Upon  an  application  by  the  dairy  company,  as  vendors,  under  the 
Vendors  and  Purchasers  Act,  it  was  held , that  the  covenant  was  not 
void  as  an  attempt  to  restrain  trade,  and  constituted  a valid  objec- 
tion to  the  title  of  the  dairy  company. 

The  doctrine  of  Tulk  v.  Moxhay  (1848),  2 Ph.  774,  that  the  purchaser 
who  has  agreed  to  abstain  from  using  in  some  particular  way  the 
land  purchased  will  be  enjoined  from  so  using  it,  extends  to  any 
one  who  purchases  from  him  with  notice  of  his  contract;  and  not 
only  is  notice  essential,  but  the  ownership  by  the  vendor  of  other 
land  in  the  neighbourhood  to  be  benefited  by  the  restriction: 
London  County  Council  v.  Allen , [1914]  3 K.B.  642. 

The  rule  is  applicable  only  to  negative  covenants,  or  to  covenants 
which,  though  positive  in  form,  are  negative  in  substance:  Haywood 
v.  Brunswick  Building  Society  (1881),  8 Q.B.D.  403. 

The  doctrine  is  an  equitable  one,  establishing  an  exception  to  the  rules 
of  common  law,  which  did  not  treat  such  a covenant  as  running 
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with  the  land:  London  and  South  Western  Railway  Co.  v.  Gomm 
(1882),  20  Ch.  D.  562,  583. 

The  covenant  here  in  question  did  not  offend  against  any  rule  of 
public  policy. 

Motion  by  the  vendors  for  an  order  under  the  Vendors  and 
Purchasers  Act  determining  a question  of  title  arising  upon  a 
contract  for  the  sale  and  purchase  of  land. 

The  motion  was  heard  by  Rose,  J.,  in  the  Weekly  Court, 
Toronto. 

A.  C.  McM aster,  K.O.,  for  the  vendors. 

J.  R.  Robinson,  for  the  purchaser. 

T.  Hobson,  K.C.,  for  interested  persons  notified  pursuant  to 
Rule  602. 

April  9.  Rose,  J. : — This  is  a motion  by  the  vendors,  the 
Bowes  Company  Limited,  for  the  determination  of  the  question 
whether  a certain  restrictive  covenant  entered  into  by  them  at  the 
time  of  their  purchase  is  a valid  objection  to  their  title.  The  cove- 
nantees are  the  Dominion  Canners  Limited,  and  under  Rule  602 
I required  notice  to  be  given  to  them  so  that  they  might  be  bound 
by  the  decision  upon  the  motion.  Later  it  appeared  that  the 
Dominion  Canners  had  sold  or  agreed  to  sell  their  land  in  the 
neighbourhood  to  the  Canadian  Canners  Limited,  and  pursuant  to 
the  direction  of  Mr.  Justice  Kelly  notice  was  given  to  them  also. 
Upon  the  hearing  of  the  motion  Mr.  Hobson  appeared  for  both 
the  Dominion  Canners  and  the  Canadian  Canners. 

The  land  in  question  is  in  the  village  of  Bloomfield,  in  the 
county  of  Prince  Edward.  It  was  sold  by  the  Dominion  Canners 
to  the  Bowes  Company  in  February  (and  conveyed  in  March). 
1920.  At  that  time  the  Dominion  Canners  owned  other  land  in 
Bloomfield,  on  which  they  had  canning  factories,  and  they  exacted 
from  the  Bowes  Company  a covenant  by  which  the  Bowes  Com- 
pany, for  themselves,  their  successors  and  assigns,  covenanted, 
promised,  and  agreed  with  the  Dominion  Canners,  their  successors 
and  assigns,  that  the  lands  conveyed  or  any  part  thereof  should 
never  at  any  time  thereafter  be  used  for  “ the  manufacturing  and 
dealing  in  canned  fruits,  vegetables,  or  meats  without  the  consent 
of  the  ” Dominion  Canners,  “ their  successors  or  assigns.” 

In  the  deed  of  conveyance,  but  not  in  the  agreement  preceding 
it,  the  words  as  to  consent  are,  “ without  the  consent  of  the  grant- 
ees,” etc.,  but  this  is  clearly  a clerical  error,  and  it  is  admitted  that 
the  covenant  means  that  the  land  is  not  to  be  used  for  the  purposes 
mentioned  without  the  consent  of  the  Dominion  Canners  or  their 
successors  or  assigns. 
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Mr.  McMaster’s  first  point  is  that  the  covenant,  being . in 
restraint  of  trade,  is  against  public  policy  and  void,  unless  it  can 
be  brought  within  one  of  the  exceptions  to  the  general  rule  applic- 
able to  such  covenants,  and  that  it  does  not  come  within  any  of 
the  exceptions.  The  exceptions,  he  submits,  all  fall  within  one 
or  another  of  several  well-known  classes — for  instance,  the  excep- 
tions in  favour  of  the  covenant  that  is  necessary  (a)  for  the  pro- 
tection of  the  purchaser  of  the  goodwill  of  a business,  (b)  for  the 
protection  of  an  employer  against  the  wrongful  use  of  trade  secrets 
by  an  employee,  or  (c)  in  connection  with  a building  scheme.  He 
admits  that  if  it  were  thought  that  this  covenant  belonged  to  the 
class  of  those  that  are  binding  if  they  are  reasonable  but  not  if 
they  are  more  extensive  than  the  reasonable  protection  of  the  cove- 
nantee requires,  it  would  be  impossible  on  the  present  motion 
and  on  somewhat  conflicting  affidavits  to  decide  the  question  as  to 
reasonableness ; but  he  contends  that  the  question  of  reasonableness 
does  not  arise — that,  as  has  been  said  already,  the  covenant  is  void 
because  it  is  an  attempt  to  restrain  trade,  and  such  attempts  can 
succeed  only  in  certain  cases  of  which  this  is  not  one. 

No  case  has  been  referred  to  that  seems  to  me  to  warrant  the 
statement  that  those  considerations  of  public  policy  that  demand 
the  careful  scrutiny  of  any  attempt-  on  the  part  of  an  individual 
to  restrict  his  personal  freedom  to  exercise  his  trade  or  calling 
demand  a similar  scrutiny  of  a covenant  such  as  that  in  question 
here,  by  which  a purchaser  agrees  with  his  vendor  that  the  land 
sold  shall  not  be  used  for  the  purposes  of  a particular  trade.  The 
case  cited  that  comes  nearest  to  being  such  an  authority,  is  Catt 
v.  Tourle  (1869),  L.R.  4 Ch.  654.  In  that  case  one  of  the  grounds 
of  an  attack  upon  a restrictive  covenant  was  that  it  was  against 
public  policy,  and  the  Court  did  not  repudiate  the  suggestion 
that  if  the  restriction  was  greater  than  the  reasonable  protection 
of  the  covenantee  required  the  covenant  might  be  held  to  be  invalid. 
However,  the  restriction  was  one  that  had  been  imposed  frequently 
in  similar  circumstances,  and  the  Court  did  not  consider  it  unrea- 
sonable. It  was  therefore  unnecessary  to  decide  anything  as  to 
whether  such  restrictions  are  in  any  case  open  to  the  objection  that 
they  are  a restraint  of  trade,  and  the  case  does  not  help  the  argu- 
ment advanced  in  the  present  case. 

In  the  absence  of  impelling  authority  I am  not  prepared  to 
hold  that  the  covenant  here  in  question  is  opposed  in  any  way  to 
public  policy.  The  Dominion  Canners  owned  the  land ; they  were 
not  bound  to  operate  a canning  factory  on  it;  indeed  they  were 
not  bound  to  use  it  at  all ; and  I cannot  see  any  reason  why  they 
were  not  at  liberty  when  selling  it  to  insist  that  the  purchasers 
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should  bind  themselves  not  to  conduct  canning  operations  on  it. 
A covenant  that  that  land  should  not  be  the  site  of  canning  opera- 
tions was  something  entirely  different  from  a covenant  that  the 
covenantors  would  not  carry  on  business  as  canners.  In  my  opinion 
this  objection  to  the  covenant  fails. 

The  next  question  is  whether,  if  Mr.  Rankin  completes  his 
purchase,  the  covenant  can  be  enforced  as  against  him.  He  takes 
with  notice  of  it,  and  it  can  be  enforced  as  against  him,  provided 
there  is  a sufficient  connection  between  the  covenant  and  the  fac- 
tories owned  by  the  Dominion  Canners.  The  whole  question  is 
whether  there  is  that  connection,  or  whether  the  covenant  was  one 
personal  to  the  Dominion  Canners:  see  Formby  v.  Barker,  \ 1903] 
2 Ch.  539,  per  Vaughan  Williams,  L.J.,  at  p.  552. 

Mr.  McMaster’s  contention  is  that  the  covenant  does  not  bind 
the  assignee  of  the  covenantor  unless  it  was  made  for  the  benefit 
of  the  land  of  the  covenantee,  and  that  this  covenant  was 
exacted  by  the  Dominion  Canners,  not  for  the  benefit  of  their 
land,  but  for  the  benefit  of  their  business.  If  thq  owner  of  a 
house,  situate  in  a residential  district,  owned  neighbouring  land 
and  sold  it,  and  took  from  the  purchaser  a covenant  against  using 
it  as  a factory  site,  that  covenant,  it  is  conceded,  would  be  for  the 
benefit  of  the  covenantee’s  house  and  could  be  enforced  against 
any  assignee  from  the  covenantor  who  took  with  notice;  but  it  is 
contended  that  the  covenant  that  can  be  enforced  against  the 
assignee  from  the  covenantor  must  be  for  the  benefit  of  the  cove- 
nantee’s land  in  the  sense  that  the  covenant  just  mentioned  is  for 
the  benefit  of  that  land — that  it  must  be  a covenant  the  effect  of 
which  will  be  to  add  to  the  value  of  the  covenantee’s  land  or  pre- 
serve its  character  (e.g.,  as  residential  property)  or  otherwise 
affect  it  in  whosesoever  hands  it  may  be;  and  it  is  said  that  the 
covenant  in  question  here  does  not  possess  the  characteristics  that 
are  to  be  found  in  every  restrictive  covenant  that  can  be  enforced 
against  the  covenantor’s  assigns. 

No  case  was  cited — and  I have  not  found  one — in  which  the 
distinction  between  a covenant  for  the  benefit  of  the  covenantee 
as  owner  of  the  land  and  a covenant  for  the  benefit  of  the  land 
has  been  given  effect  to  or  even  discussed.  The  distinction  is 
always  between  covenants  personal  to  the  covenantee  and  cove- 
nants for  the  benefit  of  the  land,  and  the  latter  are  variously 
described.  Thus  in  London  County  Council  v.  Allen,  [1914]  3 
K.B.  642,  Buckley,  L.J.  (p.  654),  speaks  of  a covenant  for  the 
protection  of  the  land  reserved,  and  (p.  657)  he  quotes  from  the 
judgment  of  Romer,  L.J.,  in  Formby  v.  Barlcer,  [1903]  2 Ch.  539, 
a sentence  in  which  restrictive  covenants  entered  into  with  a cove- 
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nantee  in  respect  of  or  concerning  property  belonging  to  him  or 
in  which  he  is  interested  are  contrasted  with  personal  covenants, 
that  is,  covenants  obtained  by  the  covenantee  for  some  personal 
purpose  or  object.  Then  (on  p.  658)  he  speaks  of  the  question  as 
being  whether  the  covenantee  had  any  land  in  respect  of  which 
the  benefit  could  be  enjoyed;  and  finally,  in  summing  up  the 
result  of  the  authorities,  he  says  (p.  660)  that  the  doctrine  of 
Tulle  v.  Moxhay  (1848),  2 Ph.  774,  does  not  extend  to  the  case 
in  which  the  covenantee  has  no  land  capable  of  enjoying,  as 
against  the  land  of  the  covenantor,  the  benefit  of  the  restrictive 
covenant.  Scrutton,  L.J.,  speaks  (p.  664)  of  the  covenantee’s 
having  land  for  the  benefit  of  which  the  covenant  is  created  and  (p. 
670)  he  speaks  of  Lord  Justice  Romer’s  having  thought  (in  Formby 
v.  Barker)  that  the  covenant  must  relate  to  or  concern  some  ascer- 
tainable property  belonging  to  the  covenantee  or  in  which  he  was 
interested.  Other  forms  of  expression  can  be  quoted  from  other 
cases,  and  cases  can  be  cited  in  which  some  of  the  expressions  used 
in  Loudon  County  Council  v".  Allen  reappear — e.g.,  Page  v.  Camp- 
bell (1921),  61  Can.  S.C.R.  633,  where  Anglin,  J.,  speaks  of  land 
for  the  benefit  of  which  the  restrictive  covenant  was  entered  into. 
There  is,  however,  no  object  in  multiplying  quotations.  The  cases 
did  not  call  for  the  drawing  of  the  sharp  distinction  that  is  raised 
here,  and  not  much  weight  is  to  be  attached  to  the  use  of  one  form 
of  expression  rather  than  another. 

In  principle,  so  far  as  I can  grasp  the  principle,  the  present 
case  seems  to  me  to  be  one  in  which  the  covenant  can  be  enforced. 
It  is  said  in  one  of  the  affidavits  that  the  population  of  Bloomfield 
is  small,  and  that  operatives  for  even  two  factories,  run  to  their 
full  capacity,  are  not  available ; also  that  the  produce  of  the  district 
round  about  is  less  than  the  existing  factories  could  handle.  If 
these  statements  are  true,  it  is  apparent  that  the  Dominion  Can- 
ners,  in  exacting  the  covenant  in  question,  were  seeking  to  protect 
their  interests  as  the  owners  of  the  two  canneries;  and,  while  the 
covenant  would  not  have  any  physical  effect  on  the  canneries,  or 
any  considerable  effect  upon  the  character  of  the  district,  it  is 
apparent  that  it  must  have  an  effect  upon  the  value  of  the  can- 
neries as  canneries,  no  matter  who  owns  them.  This,  I think,  is 
equivalent  to  saying  that  the  covenant  was  entered  into  in  respect 
of  or  concerning  land  (for  the  expression  cannot  mean  soil  only) 
belonging  to  the  covenantees ; and  I think  it  is  accurate  to  say  that 
the  covenantees  had  (and  have)  land  capable  of  enjoying,  as 
against  the  land  of  the  covenantors,  the  benefit  of  the  restrictive 
covenant,  or  that  they  had  (and  have)  land  for  the  benefit  of 
which  the  covenant  was  created.  That  is  to  say,  if  you  take  almost 
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any  one  of  the  expressions  that  have  been  used  in  the  cases  to 
describe  the  relationship  between  the  covenant  and  the  covenantee’s 
land  yon  will  find  that  it  fits  the  present  case.  It  is  not  as  if  the 
Bowes*  Company  were  able  to  establish  what  they  suggest,  viz., 
that  the  Dominion  Canners  exacted  this  covenant  not  for  their 
protection  as  owners  and  operators  of  the  Bloomfield  canneries  but 
as  part  of  a general  scheme  for  suppressing  all  independent  can- 
neries and  getting  the  whole  fruit  and  vegetable  canning  industry 
of  the  country  into  their  own  hands.  The  circumstances  make  it 
plain  that,  even  if  they  would  like  to  see  the  end  of  all  competition, 
their  primary  object  in  exacting  this  covenant  must  have  been  to 
some  extent  to  protect  themselves  and  their  successors  as  owners  of 
the  Bloomfield  factories — to  do  something  towards  making  sure  of  a 
supply  of  fruits  and  vegetables,  and  so  towards  making  their  factory 
more  valuable  as  a factory.  This  seems  to  me  to  be  something  differ- 
ent from  an  endeavour  to  secure  some  benefit  for  themselves,  as  the 
Dominion  Canners,  operating  at  Bloomfield  or  elsewhere.  If  it  is 
not  enough  to  find  that  the  covenantee  had  at  the  date  of  the  cove- 
nant, and  has  at  the  time  of  the  attempted  enforcement,  land  in  the 
neghbourhood  of  that  owned  by  the  covenantor,  and  that  as  occu- 
pant of  such  land  he  is  benefited  by  the  covenant — if  it  is  necessary 
to  find  also  that  the  covenant  benefits  the  land  itself,  whether  in 
the  hands  of  the  original  covenantee  or  of  any  other  person  carry- 
ing on  a similar  business,  in  that  it  makes  it  more  suitable  for 
that  business  or  gives  it  a value  for  the  purposes  of  that  business 
which  but  for  the  covenant  it  would  not  possess — I think  that  the 
evidence  as  to  the  surrounding  circumstances  calls  for  such  a find- 
ing in  the  present  case. 

For  these  reasons,  my  opinion  is  that  the  purchaser’s  objection 
to  the  title  is  well  taken.  There  will  be  a declaration  accordingly. 
The  vendors  will  pay  the  costs  of  all  parties. 


The  vendors  appealed  from  the  judgment  of  Rose,  J. 

May  13.  The  appeal  was  heard  by  Latchford,  C.J.,  Middle- 
ton,  Masten,  and  Orde,  JJ.A. 

A.  C.  McM aster,  K.C.,  for  the  appellants,  argued  that  the 
covenant  was  void  as  being  in  restraint  of  trade:  Nordenfelt  v. 
Maxim  Nordenfelt  Guns  and  Ammunition  Co.,  [1894]  A.C.  535, 
at  p.  564;  Morris  ( Herbert ) Ltd.  v.  Saxelby,  [1916]  1 A.C.  688; 
McEllistrim  v.  Ballymacelligott  Co-operative  Agricultural  and 
Dairy  Society  Ltd.,  [1919]  A.C.  548;  British  Reinforced  Concrete 
Engineering  Co.  Ltd.  v.  Schelff,  [1921]  2 Ch.  563.  It  was  also 
unenforceable  because  it  was  not  for  "the  benefit  of  adjoining 
lands  of  the  vendors,  but  for  the  protection  of  a business.  It  also 
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sinned  against  the  Criminal  Code,  as  tending  to  establish  a monop- 
oly. Counsel  also  urged  that  the  covenant  did  not  run  with  the 
land  or  bind  a purchaser:  Elliston  v.  Reacher,  [1908]  2 Ch.  374; 
Keppell  v.  Bailey  (1834),  2 My.  & K.  517. 

T.  Hobson , K.C.,  for  the  companies  interested  as  covenantees, 
notified  pursuant  to  Rule  602,  contended  that  the  covenant,  in- 
stead of  being  in  restraint  of  trade,  would  rather  help  trade  as 
tending  to  prevent  the  canning  industry  from  being  overcrowded, 
and  also  helping  to  establish  a new  industry.  Nor  was  it  against 
public  policy  in  any  sense.  Counsel  contended  that  the  covenant 
ran  with  the  land,  coming  within  the  rule  laid  down  in  'Bulk  v. 
Moxhay , 2 Ph.  774,  where  it  was  held  that  a covenant  to  abstain 
from  using  land  in  a particular  way  would  be  enforced  in  equity 
against  all  subsequent  purchasers  with  notice.  In  the  present 
case,  though  the  covenant  aimed  to  protect  the  business  of  the  ven- 
dors, yet  its  main  object  was  to  benefit  the  parcels  retained 
by  the  vendors:  Rogers  v.  Hosegood , [1900]  2 Ch.  388;  North- 
bourne  {Lord)  v.  Johnston  and  Son , [1922]  2 Ch.  309;  Ives  v. 
Brown , [1919]  2 Ch.  314;  London  County  Council  v.  Allen, 
[1914]  3 K.B.  642  ; Formby  v.  Barker,  [1903]  2 Ch.  539. 

J.  R.  Robinson,  for  the  purchaser,  pointed  out  that  the  only 
cases  in  which  a restrictive  covenant  of*  this  nature  was  enforceable 
were  cases  in  connection  with  a building  scheme,  or  where  the 
benefit  of  the  covenant  was  attached  to  another  piece  of  land,  and 
where  there  were  mutual  benefits  and  mutual  burdens  between  the 
two  pieces  of  land:  Renals  v.  Cowlishaw  (1879),  11  Ch.  D.  866; 
Playter  v.  Lucas  (1921),  51  O.L.R.  492;  Doherty  v.  Allman 
(1878),  3 App.  Cas.  709. 

M'cMaster,  in  reply,  referred  to  Reid  v.  Bickerstaff,  [1909]  2 
Ch.  305. 


App.  Div. 
1924. 


Re  Bowes 
Co.  Ltd. 
and 

Rankin. 


May  30.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — This  is  an  appeal  by  the  vendors  from  an  order  of  Mr. 
Justice  Rose,  bearing  date  the  19th  April,  1924,  declaring  that  a 
covenant  by  the  vendors  contained  in  a conveyance  to  them  by  the 
Dominion  Canners  Limited,  bearing  date  the  1st  May,  1920,  con- 
stituted a valid  objection  to  the  title. 

The  land  in  question  is  in  the  village  of  Bloomfield,  in  the 
county  of  Prince  Edward.  Upon  it  is  erected  a building  which 
had  been  used  as  a canning  factory.  In  the  village  there  are  two 
other  canning  factories  owned  by  the  Dominion  Canners,  which 
have,  it  is  said,  a capacity  amply  sufficient  to  take  care  of  all  the 
produce  available  for  canning  which  can  be  produced  in  the 
vicinity.  This  particular  factory  was  purchased  by  the  company, 
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the  vendors,  for  the  purpose  of  protecting  their  business  interests. 
Wihen  in  1920  the  canning  company  agreed  to  sell  to  the  Bowes 
Company  Limited,  a dairy  company,  it  exacted  a covenant  on  the 
part  of  the  purchaser,  for  itself,  its  successors  and  assigns,  with 
the  vendor,  its  successors  and  assigns,  that  the  land  conveyed 
should  never  at  any  time  thereafter  be  used  “ for  the  manufactur- 
ing and  dealing  in  canned  fruit,  vegetables,  or  meats,  without  the 
consent  of  the  Dominion  Canners,  their  successors  or  assigns/’ 
This  covenant  was  taken  by  the  Dominion  Canners  for  the  protec- 
tion of  their  business  carried  on  in  their  factories  upon  other  lands 
in  the  village. 

The  Bowes  Company  have  agreed  to  sell  this  land,  and  the 
purchaser  declines  to  accept  title  unless  freed  from  the  obligation 
of  this  covenant.  Upon  the  making  of  an  application  under  the 
Vendors  and  Purchasers  Act,  notice,  pursuant  to  the  provisions  of 
Rule  602,  was  given  to  the  Dominion  Canners  so  that  the  question 
thus  raised  might  be  determined  not  only  as  between  the  vendors 
and  purchaser,  but  so  as  to  bind  that  company.  The  Canadian 
Canners  Company  is  also  added  as  a party  owing  to  some  arrange- 
ment existing  between  the  Dominion  Canners  and  it.  It,  however, 
asserts  no  independent  right. 

Ml*.  McMaster,  for  the  vendors,  contends  that  the  covenant  is 
void  and  unenforceable,  as  being  in  restraint  of  trade,  and  for  the 
protection  of  a business  instead  of  a benefit  to  adjoining  lands  of 
the  vendors,  and  contrary  to  the  provisions  of  the  Criminal  Code 
as  tending  to  establish  a monopoly ; and,  secondly,  that  the 
covenant  is  not  of  such  a nature  as  to  run  with  the  land  or  to  bind 
a purchaser. 

Mr.  Justice  Rose  rejected  these  contentions,  and,  declaring 
the  validity  of  the  covenant,  has  upheld  the  purchaser’s  objection 
to  the  vendors’  title. 

When  in  1808  Tulk  sold  ^ome  land  in  London  to  one  Elms, 
taking  his  covenant  to  maintain  it  “ in  an  open  state,”  “ uncov- 
ered with  any  buildings,”  he  little  thought  that  he  was  securing 
Leicester  Square  to  Londoners,  and  that  forty  years  later  he  would 
enable  one  of  the  greatest  of  England’s  Chancellors,  “ remarkable 
for  his  mastery  of  the  principles  of  Equity  and  the  excellence  of 
his  judgments,”  to  formulate  a principle  of  Equity  which  is  now 
one  of  the  landmarks  of  jurisprudence,  and  for  lack  of  a better 
name  is  invariably  known  as  “the  doctrine  of  Tulk  v.  Moxhay.” 

According  to  Lord  Cottenham,  L.C.,  in  that  case  (2  Ph.  774), 
when  an  owner  of  land  sells  part  of  his  holding  upon  a contract 
with  the  purchaser  that  he  shall  abstain  from  using  it  in  some  par- 
ticular way,  the  Court  will  enjoin  not  only  the  purchaser  who  had 
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agreed,  but  any  one  who  .purchased  from  him  with  notice  of  his 
contract.  On  the  sale  of  the  land  the  price  would  be  affected  by  the 
restriction,  and  nothing  could  be  more  inequitable  than  that  the 
purchaser  should  be  able  to  sell  the  property  the  next  day  for  a 
greater  price  to  one  who,  knowing  the  facts,  could  escape  from  the 
liability,  and  so  render  that  which  was  retained  by  the  vendor  less 
valuable. 

Two  things  are  essential— notice  to  the  new  purchaser,  and  the 
ownership  of  other  land  by  the  vendor  in  the  neighbourhood  to  be 
benefited  by  the  restriction. 

It  is  also  to  be  noted  that  the  rule  is  applicable  only  to  negative 
covenants  or  to  covenants  which,  though  positive  in  form,  are 
negative  in  substance : Haywood  v.  Brunswick  Building  Society 
(1881),  8 Q.B.D.  403. 

In  two  cases  there  was  an  attempt  to  apply  the  principle  when 
the  covenantee  was  not  the  owner  of  other  lands  in  the  neighbour- 
hood (Catt  v.  Tourle , L.R.  4 Ch.  654,  and  Luker  v.  Dennis  (1877), 
7 Ch.  D.  227),  but  an  end  was  effectually  put  to  this  unwarranted 
extension  of  the  doctrine  in  London  County  Council  v.  Allen , 
[1914]  3 K.B.  642,  where  all  these  cases  are  fully  reviewed. 

Lord  Cottenham  (2  Ph.  at  p.  778)  described  this  right  as  “ an 
equity  . . . attached  to  the  property  by  the  owner. ” Others 

have  attempted  to  find  an  analogy  to  covenants  running  with  the 
land,  and  others  have  called  it  an  equitable  negative  easement — 
e.g.,  Sir  G-eorge  Jessel,  M^.R.,  in  London  and  South  Western  Rail- 
way Co.  v.  Comm  (1882),  20  Ch.  D.  562,  at  p.  583  — but  all  this 
perhaps  hinders  rather  than  helps,  and  tends  to  confusion  by  sug- 
gesting an  analogy  where  there  is  none.  I prefer  what  the  Master 
of  the  Rolls  himself  said  in  the  same  case  (p.  583)  : — 

“ This  is  an  equitable  doctrine,  establishing  an  exception  to  the 
rules  of  Common  Law  which  did  not  treat  such  a covenant  as  run- 
ning with  land,  and  it  does  not  matter  whether  it  proceeds  on 
analogy  to  a covenant  running  with  the  land  or  on  analogy  to  an 
easement.  The  purchaser  took  the  estate  subject  to  the  equitable 
burden.” 

The  whole  modern  law  of  building  restrictions  is  founded  upon 
this  principle,  but  new  factors  are  again  introduced.  In  the 
simple  case  of  a covenant  taken  in  the  sale  of  one  tenement  while 
another  is  retained  by  the  covenantee  it  is  easy  to  apply  the  lan- 
guage of  Lord  Justice  Collins  in  Rogers  v.  Hosegood,  [1900]  2 
Ch.  388,  at  p.  407 : “ When  the  benefit  has  been  once  clearly  an- 
nexed to  one  piece  of  land,  it  passes  by  assignment  of  that  land, 
and  may  be  said  to  run  with  it,  in  contemplation  as  well  of  equity 
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as  of  law,  without  proof  of  special  bargain  or  representation  on  the 
assignment.” 

The  very  essence  of  a building  scheme  is  the  creation  of  recip- 
rocal rights  and  obligations  extending  over  a defined  area:  Reid 
v.  Bickerstaff , [1909]  2 Ch.  305.  In  many  cases  a vendor  owning 
a number  of  contiguous  lots  may  exact  from  each  individual  pur- 
chaser a covenant  with  respect  to  the  use  of  the  land  sold  without 
in  any  way  intending  to  subject  his  remaining  land  to  any  similar 
burden,  and  in  such  cases,  as  long  as  the  vendor  owns  any  land  in 
the  locality  for  the  protection  and  benefit  of  which  the  covenant 
can  fairly  be  said  to  have  been  taken,  he  can  maintain  an  action 
against  the  covenantor  to  restrain  a breach,  but  when  he  has  parted 
with  all  his  land  no  action  will  lie — the  theory  being  that  the  cir- 
cumstances shew  that  there  was  no  intention  that  the  covenant 
should  be  split  up  and  run  with  each  parcel  as  sold.  In  such 
cases  the  covenant  is  regarded  as  being  with  the  vendor  personally 
and  for  the  protection  of  his  land  as  long  as  he  retains  it : Page  v. 
Campbell , 61  Can.  S.C.R.  633;  Playter  v.  Lucas,  51  O.L.R.  492; 
Chambers  v.  Randall,  [1923]  1 Ch.  149.  Such  covenants  fall 
between  purely  personal  covenants  which  do  not  run  with  the  land 
at  all  and  covenants  falling  within  the  rule  laid  down  by  Lord 
Cottenham. 

In  this  case,  it  is  not,  I think,  open  to  doubt  that  the  covenant 
falls  within' the  rule  rather  than  the  exception.  The  covenant  was 
imposed  upon  the  sale  of  one  parcel  for  the  benefit  of  the  parcel 
retained;  and,  although  it  relates  to  the  business  to  be  carried  on 
by  the  purchaser,  and  is  intended  to  protect  the  business  carried 
on  by  the  vendor,  it  must  be  kept  in  mind  that  on  each  parcel  of 
the  vendor’s  property  there  was  a canning  factory,  and  that  the 
benefit  of  the  covenant,  if  it  passed  upon  any  sale,  would  tend  to 
enhance  the  price  to  be  obtained. 

I quite  agree  with  Mr.  McMaster  that  the  mere  fact  that  the 
covenant  falls  within  this  rule  does  not  render  valid  any  covenant 
which  would  in  itself  offend  against  any  principle  of  public  policy, 
and  would  for  that  reason  be  void.  I have  found  no  case  shewing 
that  a covenant  such  as  this  offends  any  rule  of  public  policy.  The 
purchasing  company  does  not  covenant  not  to  carry  on  its  business, 
but  not  to  carry  on  another  business  entirely  different,  and  the 
effect  of  the  covenant  is  to  prevent  the  sale  of  the  factory  to  one 
contemplating  a canning  business.  Any  canner  is  at  perfect  liberty 
to  buy  any  other  site,  and  erect  a factory,  and  to  compete  with  the 
covenantee.  The  canning  company  was  under  no  obligation  to  sell 
the  factory,  and  might  have  kept  it  idle  as  long  as  it  chose.  By 
selling  it  to  a non-competing  industry  rather  than  adopting  this 
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course,  the  public  interest  is  served  rather  than  prejudiced.  The 
covenant  is  quite  outside  the  principle  involved. 

For  these  reasons,  I agree  with  the  conclusion  of  the  Judge 
appealed  from  that  the  covenant  is  a valid  objection  to  the  ven- 
dor's title,  and  the  appeal  should  be  dismissed  with  costs. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Hughes  v.  Ojibway  Realty  Co.  Ltd. 

Vendor  and  Purchaser  — Agreements  for  Sale  of  Lands  — Action  by 
Purchasers  for  Rescission  or  Damages — Allegation  of  Misrepresen- 
tations by  Agent  of  Vendors  - — Election  of  Purchasers  to  Affirm 
after  Acquiring  Knowledge  of  Untruth — Continuing  to  Make  Pay- 
ments on  Contracts — Bar  to  Claim  for  Rescission — Damages  for 
Deceit — Limitation  of  Agent's  Authority — Fraud  of  Agent — Fail- 
ure to  Prove  Representations — Immateriality — Identity  of  Vendors. 

The  plaintiffs  sued  for  the  rescission  of  certain  contracts  made  by  them 
for  the  purchase  of  lands  from  the  defendants,  alleging  misrepre- 
sentations, and  in  the  alternative  for  damages  in  respect  of  the 
fraudulent  misrepresentations'  alleged:  — 

Held,  that  the  plaintiffs,  by  continuing  to  make  payments  upon  the 
contracts  after  they  had  acquired  full  knowledge  of  the  untruth  of 
the  representations  alleged  to  have  been  made  to  them,  had  elected 
to  confirm  the  contracts,  and  were  precluded  from  seeking  rescission. 

But,  although  the  plaintiffs  had  not  expressly  reserved  their  claim 
to  damages  when  confirming  contracts'  otherwise  voidable,  they  were 
not  on  that  ground  precluded  from  recovering  damages  for  deceit. 

Clarke  v.  Dickson  (1858),  E.  B.  & E.  147,  and  Fraser  v.  McLean  (1881), 
46  U.C.R.  302,  followed. 

A provision  in  one  of  the  contracts  that  no  representations  or  state- 
ments of  any  kind  should  be  binding  on  the  vendors  or  affect  the 
validity  of  the  contract,  unless  embodied  in  the  written  agreement 
of  sale  and  purchase,  was  not  a bar  to  a claim  for  damages'  for  mis- 
representation. A principal  cannot  escape  the  consequence  of  his 
agent’s  fraud  by  any  limitation  of  his  agent’s  authority. 

S.  Pearson  & Son  Ltd.  v.  Dublin  Corporation,  [1907]  A.  C.  351,  and 
Lloyd  v.  Grace,  [1912]  A.  C.  716,  followed. 

But  the  action  failed  because  the  representations  said  to  have  been 
made  were  not  adequately  proved  or  were  not  material. 

In  certain  contracts,  the  identity  of  the  vendor  may  be  a matter  of 
moment,  but  the  importance  of  it  must  be  clearly  established.  In 
this  case  it  was  of  no  moment — the  plaintiffs  knew  who  the  vendors 
were. 

Appeal  by  the  plaintiffs  from  the  judgment  of  Orde,  J.,  at 
the  trial  dismissing  the  action. 

February  12.  The  appeal  was  heard  by  Mulock,  C.J.O., 
Magee,  Middleton,  Ferguson,  and  Smith,  JJ.A. 

TT.  F.  Parkinson , for  the  appellants. 

J . TT.  Rodd,  K.C.,  for  the  defendants,  respondents. 
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June  2.  The  judgment  of  the  Court  was  read  by  Middleton, 
J.A. : — This  is  an  appeal  from  the  judgment  of  Orde,  J.,  pro- 
nounced on  the  29th  June,  1922,  dismissing  the  action  with  costs. 

The  action  was  brought  on  the  8th  September,  1920,  by  Dr. 
Hughes  and  his  wife  against  two  companies  (the  Ojibway  Realty 
Company  Limited  and  the  Ojibway  Townsite  Company  Limited), 
to  set  aside  certain  contracts  for  the  purchase  of  lands,  in  some 
of  which  one  company  was  the  vendor  and  in  others  of  which  the 
other  company  was  the  vendor.  In  some  Dr.  Hughes  was  the 
purchaser,  in  others  the  wife  was  the  purchaser.  In  some  of  the 
contracts  one  Slack  was  a party.  He  is  not  a party  to  this  litiga- 
tion. It  is  at  least  doubtful  if  such  joinder  of  parties  and  causes 
of  action  can  be  justified,  but  in  the  result  no  inconvenience  has 
been  caused,  and  no  objection  has  been  taken  by  the  defendants. 

The  purchases  all  relate  to  certain  lots  upon  subdivisions  in 
the  neighbourhood  of  a proposed  steel  plant  to  be  constructed  by 
the  United  States  Steel  Corporation,  or  some  Canadian  subsidiary, 
at  Ojibway,  near  Sandwich.  Six  different  agreements  are  in  ques- 
tion : — 

(1)  On  the  2nd  October,  1918,  Dr.  Hughes  agreed  to  buy  from 
the  Ojibway  Realty  Company  lot  65,  plan  830,  for  $1,350. 

(2)  On  the  same  day  the  wife  of  Dr.  Hughes  and  Slack  agreed 
to  buy  lot  4 on  the  same  plan  from  the  same  company  for  $3,300, 
she  taking  a two-thirds  interest  and  Slack  a one-third  interest. 

(3)  On  the  14th  October,  1918,  Hughes  and  Slack  agreed  to 
purchase  from  the  same  company  three  lots  on  plan  749  for 
$1,500,  Hughes  taking  two-thirds  and  Slack  one-third. 

(4)  On  the  same  day  Hughes  and  Slack  agreed  to  purchase 
from  the  Ojibway  Townsite  Company  ten  lots  on  plan  779  for 
$2,400,  Hughes  taking  two-thirds  interest  and  Slack  one-third. 

(5)  On  the  21st  November,  1918,  Hughes  agreed  to  purchase 
from  the  townsite  company  twenty  lots  for  $1,500. 

(6)  On  the  16th  June,  1919,  the  wife  of  Dr.  Hughes  agreed 
to  purchase  from  the  realty  company  two  lots  on  plan  830  for 
$2,050. 

On  all  these  contracts  payments  have  been  made,  amounting  to 
$7,461.67,  including  $119.31  paid  specifically  as  interest.  Con- 
tracts numbers  3 and  4 have  been  carried  out  in  full,  and  on  the 
12th  November,  1918,  the  lands  covered  by  them  were  conveyed. 
The  last  payment  made  by  Hughes  was  in  February,  1920. 

Slack  named  in  these  agreements  was  the  agent  of  the  vendors 
in  procuring  the  contracts.  He  took  an  interest  in  the  purchases 
where  he  was  concerned  because  he  had  faith  in  the  future  of  the 
lots.  He  paid  his  full  share  where  the  purchases  have  been  com- 
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pleted,  and  had  his  conveyance  for  his  one-third  interests  in  these 
lots.  Where  the  purchases  have  not  been  completed  he  has  paid 
his  full  share  of  all  payments  made.  The  contracts  in  default 
have  been  declared  forfeited  by  the  vendors  under  the  terms  of 
the  contracts.  This  occurred  on  the  29th  April,  1920.  Slack 
offered  to  pay  the  balance  of  his  one-third  on  these  contracts,  but 
the  company  refused  to  deal  with  him  alone. 

In  the  statement  of  claim  the  plaintiffs  set  up  that  “ the  de- 
fendants warranted  and  represented  to  the  plaintiffs”  (1)  that 
the  lots  were  within  the  limits  of  the  United  States'  Steel  Corpora- 
tion’s property;  (2)  that  the  same  were  very  valuable;  (3)  that 
Slack  was  closely  connected  with  E.  H.  Gary,  the  president  of  the 
United  States  Steel  Corporation,  and  was  a personal  friend  of  the 
said  Gary;  (4)  that  building  lots  similar  to  those  which  were 
offered  for  sale  were  worth  $8,000,  and  warranted  that  if  the  plain- 
tiffs purchased  the  said  lots  they  would  make  a profit  of  $50,000 ; 
(5)  that  said  lots  “ were  in  reality  the  property  of  the  United 
States  Steel  Corporation;”  (6)  that  the  United  States  Steel  Cor- 
poration was  going  to  build  residences  costing  $1,250,000  directly 
across  the  road  from  the  subdivision;  (7)  “that  the  defendants 
were  part  of  the  United  States  Steel  Corporation.” 

These  things  were  all  said  to  be  untrue,  and  the  plaintiffs 
asked  that  the  contracts  not  completed  should  be  cancelled  and 
that  all  the  contracts  and  deeds  should  be  declared  void  for  mis- 
representation, and  for  the  return  of  all  the  moneys  paid. 

At  the  hearing  leave  was  given  to  amend  by  claiming  in  the 
alternative  “ damages  'in  respect  of  the  fraudulent  representations 
alleged.” 

At  the  hearing  the  learned  trial  Judge  held  that  the  plaintiffs 
had  failed  to  establish  any  of  the  misrepresentations  charged,  save 
those  enumerated  as  numbers  5 and  7 above.  With  respect  to  these 
he  said : — 
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“ I find  as  a fact  that  Slack  did  represent  to  the  plaintiffs  that 
the  United  States  Steel  Corporation,  through  its  Canadian  branch, 
or  some  subsidiary  enterprise,  was  interested  in  the  sale  of  the  lots 
in  question,  and  that  that  representation  was  false  to  Slack’s 
knowledge  and  that  the  plaintiffs  were  induced  to  enter  into  the 
contracts  in  question  on  the  faith  of  that  representation.” 

He  then  finds  that  notwithstanding  this  the  plaintiffs  fail 
because,  after  the  discovery  of  the  untruth  of  the  statements,  the 
plaintiffs  elected  to  confirm  the  transaction  by  instructing  Slack 
to  sell  some  of  the  lots  for  them,  this  election  being  made  after 
consultation  with  a legal  adviser,  and  with  full  knowledge;  and 
also  because,  after  they  had  acquired  full  knowledge,  they  continued 
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to  make  payments  upon  the  contracts.  This  latter  unquestionably 
precludes  the  rescission  of  the  contracts,  but  the  learned  trial 
Judge  also  held  it  to  be  an  answer  to  the  claim  for  damages,  for 
two  reasons.  The  first  is  thus  stated: — 

“ When  the  purchaser,  with  full  knowledge  of  the  fraud,  by 
arrangement  with  the  vendors  enters  upon  a course  of  action  which 
has  the  effect  of  confirming  a contract  otherwise  voidable,  he 
must,  in  my  judgment,  be  held  to  have  waived  his  right  to  claim 
damages,  as  well  as  the  right  to  avoid  the  contract,  unless  he  ex- 
pressly reserves  his  claim  for  damages.” 

The  other  ground  is  based  upon  the  following  clause  contained 
in  contracts  1,  2,  and  6 : — 

“ It  is  mutually  agreed  that  this  contract  will  be  construed  to 
mean  precisely  what  its  terms  plainly  express  and  that  positively 
no  verbal  understanding  with  the  agent  will  be  considered  binding 
upon  the  vendor  and  that  no  representations  or  statements  of  any 
kind  shall  be  binding  upon  the  vendor  or  affect  the  validity  of  this 
contract  unless  embodied  herein.” 

There  is  no  such  provision  in  the  three  remaining  contracts. 
As  to  the  contracts  containing  this  provision  the  learned  Judge 
says : “ The-  clause  above  quoted  was  clear  notice  to  the  pur- 

chasers, when  signing  the  contract,  that  the  agent  had  no  authority 
to  bind  his  principals  by  any  representation  not  embodied  in  the 
written  contract,  and  on  the  face  of  that  term  of  the  contract  it 
is  not  open  to  the  plaintiffs  to  raise  any  question  as  to  the  validity 
of  any  of  the  three  contracts  which  contain  this  provision,  upon 
the  ground  of  the  agent’s  misrepresentation,”  thus  bringing  the 
case  within  the  well-established  rule  ee  that  one  who  deals  with  an 
agent  knowing  that  the  agent’s  authority  is  limited  does  so  at  his 
peril.” 

I find  myself  quite  unable  to  agree  with  either  of  these  legal 
propositions.  I shall  deal  with  them  in  the  order  presented. 

With  reference  to  the  first,  I accept  as  an  accurate  statement 
what  is  found  in  Kerr  on  Fraud  and  Mistake,  5th  ed.,  p.  403 : — 

“ The  party  defrauded  may,  instead  of  rescinding  his  con- 
tract, stand  to  the  bargain  even  after  the  discovery  of  the  fraud, 
or  he  may  recoup  in  damages  if  sued  by  the  vendor  for  the  price. 
The  affirmance  of  the  contract  by  the  vendee  after  discovery  of 
the  fraud  merely  extinguishes  his  right  to  rescind.  His  other 
remedies  remain  unimpaired,” 

The  same  thing  is  said  in  almost  the  same  words  in  Corpus 
Juris,  vol.  13,  p.  395. 

This  proposition  is  well  supported  by  the  case  of  Clarke  v. 
Dickson  (1858),  E.  B.  & E.  147.  There  an  action  to  rescind 
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failed  because  of  the  inability  of  the  vendor  to  make  restitution. 
The  law  is  fully  discussed,  and  it  is  pointed  out  that  the  right  of 
the  plaintiff  to  bring  am  action  for  deceit  was  still  open.  An 
action  for;  deceit  was  then  brought,  and  in  it  the  plaintiff  suc- 
ceeded: Clarke  v.  Dickson  (1859),  6 C.B.  N.S.  453. 

In  Fraser  v.  McLean  (1881),  46  TJ.C.R.  302,  the  Court,  in 
dismissing  an  action  based  upon  rescission,  pointed  out  that  dam- 
ages could  still  be  recovered  in  an  action  of  deceit,  which  was  the 
plaintiff’s  proper  remedy. 

In  no  case  can  I find  any  indication  that  it  is  necessary  for 
the  plaintiff  to  do  anything  to  reserve  his  right  to  claim  damages. 
The  remedy  of  rescission  is  equitable,  and  is  based  upon  the  plain- 
tiff’s election,  and  the  election  cannot  effectively  be  made  unless 
the  plaintiff  is  in  a position  to  do  equity  by  making  restitution.  The 
claim  for  damages  by  reason  of  deceit  is  purely  legal,  and  always 
existed.  It  did  not  arise  by  reason  of  any  election  on  the  part  of 
the  personi  defrauded. 

Turning  now  to  the  second  of  the  learned  trial  Judge’s  grounds, 
the  proposition  that  a principal  cannot  escape  the  consequence  of 
his  agent’s  fraud  by  any  limitation  of  his  agent’s  authority  is  now 
well  established.  It  an  agent  employed  with  strict  injunctions 
to  behave  honestly  is  nevertheless  dishonest  in  the  course  of  his 
master’s  business,  the  master  is  answer ablei  for  his  fraud.  The 
agent’s  fraud  giving  rise  to  the  action  of  deceit  stands  on  pre- 
cisely. the  same  footing  as  any  other  misconduct  upon  his  part. 
The  law  is  discussed  and  cases  are  quoted  in  Bowstead  on  Agency, 
6th  ed.,  p.  353.  The  leading  cases  are  S.  Pearson  & Son  Ltd.  v. 
Dublin  Corporation , [190?]  A.C.  351,  and  Lloyd  v.  Grace , [1912] 
A.C.  716. 

If  the  law  were  as  stated  by  my  learned  brother,  every  con- 
tract made  by  an  agent  would  have  printed  large  upon  its  face  a 
statement  similar  to  that  found  in  this  contract,  or  a mere  state- 
ment that  the  agent’s  authority  is  limited,  and  the  victims  of  the 
too  frequent  frauds  of  agents  would  be  without  remedy. 

Notwithstanding  all  this,  I am  yet  of  opinion  that  the  plain- 
tiffs’ action  fails.  In  the  first  place,  I do  not  think  that  the  repre- 
sentation said  to  have  been  made  was  adequately  proved.  It  rests 
upon  the  evidence  of  the  plaintiffs,  contradicted  by  Slack.  In  the 
course  of  the  transaction  Dr.  Hughes,  who  conducted  the  corre- 
spondence for  himself  and  his  wife,  wrote  many  letters,  and  in 
them  he  had  no  difficulty  in  voicing  his  grievances.  He  knew  in 
April,  1919,  that  the  Steel  Corporation  had  nothing  to  do  with 
these  subdivisions  which  skirted  the  Steel  Corporation’s  own  prop- 
erty, yet  he  did  not  repudiate,  nor  did  he  mention  this  particular 
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complaint  until  his  letter  of  the  17th  April,  1920  (a  year  later), 
written  after  an  interview  in  which  he  was  arranging  for  the  sale 
of  part  of  the  land,  the  proceeds  to  be  applied  in  reduction  of  the 
balance  of  his  indebtedness.  He  then  said  to  the  manager  of  the 
company  that  Slack  had  stated  “ that  your  two  corporations,  the 
Ojibway  Realty  and  Townsite  Companies,  were  the  realty  end  of 
the  Canadian  Steel  Corporation  of  the  United  States  Steel  of 
America,  also  that  Judge  Gary  told  me  that  at  any  time  an  investor 
was  or  became  dissatisfied  with  his  purchase  of  lots  to  return  to 
him  his  money  already  paid  in.” 

At  the  hearing  the  plaintiffs  gave  no  evidence  in  support  of 
this  letter,  part  of  his  charge,  although  Dr.  Htughes  stated  in  the 
letter  in  question  that  it  would  be  corroborated  not  only  by  his  wife 
but  by  his  daughter  and  others.  In  my  view,  this  should  have  been 
treated  m the  same  way  as  the  statements  of  the  plaintiffs  con- 
cerning the  making  of  a profit  of  $50,000,  and  the  lots  being  worth 
$8,000  each,  were  treated  by.  the  trial  Judge. 

I am  somewhat  inclined  to  discount  the  plaintiffs’  evidence  by 
the  state  of  affairs  revealed  by  the  correspondence  between  Dr. 
Hughes  and  Mr.  Slack  put  in,  and  by  the  surrounding  circum- 
stances. Dr.  Hughes  was  in  speculation  at  Ojibway  before  he  was 
ever  seen  by  Slack,  and  when  he  made  Slack’s  acquaintance  he 
not  only  became  a joint  purchaser  with  him  in  some  of  these  con- 
tracts, but  he  employed  Slack  as  his  agent  to  act  for  him  in  the 
selling  of  certain  valueless  patent  rights  and  in  the  sale  of  a 
worthless  coal  mine,  thus  shewing  that  he  was  not  any  inexperi- 
enced speculator. 

Discarding  that  part  of  the  representation  set  up  in  the  letter 
which  was  not  proved  in  any  way,  the  other  representation  does 
not  appear  to  me  to  be  a material  misrepresentation.  Dr.  Hughes 
bought  the  very  lots  which  he  intended  to  buy.  He  had  seen  the 
location.  The  identity  of  the  vendor  was  a matter  of  no  moment 
— in  fact  he  knew  who  the  vendors  were.  Precisely  what  he  now 
suggests  that  he  understood  from  the  representation  found  is  not 
explained.  It  may  mean  that  there  were  common  shareholders  in 
the  steel  corporation  and  these  companies.  It  may  mean  that  the 
shares  of  these  land  companies  were  owned  by  the  steel  corporation, 
or  it  may  mean  that  some  of  the  persons  interested  in  the  steel 
corporation  were  also  interested  in  the  land  companies.  Nothing 
has  been  proved  to  shew  that  this  was  in  any  way  material. 

In  certain  contracts  the  identity  of  the  vendor  may  be  a mat- 
ter of  moment,  but  this  must  be  clearly  established.  Gordon  v. 
Street , [1899]  2 K.B.  641,  is  an  illustration. 

If  in  point  of  fact  the  plaintiffs  did  believe  that  the  steel  cor- 
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poration  were  the  vendors,  that  fact  ought  to  have  induced  them 
to  refrain  from  purchasing  rather  than  to  have  induced  them  to 
purchase. 

For  these  reasons,  while  unable  to  agree  with  the  grounds  upon 
which  the  learned  Judge  placed  his  judgment,  I think  the  appeal 
should  he  dismissed. 

Appeal  dismissed  with  costs. 


[APPELLATE  DIVISION.  ] 

Jewell  v.  Grand  Trunk  Railway  Co.  of  Canada. 

Negligence — Collision  of  Motor  Vehicle  with  Engine  of  Railway  Train 
at  Level  Crossing — Contributory  Negligence — Evidence — Nonsuit. 

The  judgment  of  nonsuit  pronounced  by  Orde,  J.,  ante  68,  was  affirmed 
(Hodgins  and  Ferguson,  JJ.A.,  dissenting). 

Discussion  of  the  evidence  and  as  to  when  the  question  of  the  plaintiff’s 
negligence  or  contributory  negligence  should  be  submitted  to  the 
jury. 

Review  of  the  authorities. 

An  appeal  by  the  plaintiff  from  the  judgment  of  Orde,  J., 
ante  68. 

March  27.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Ferguson,  and  Smith,  JJ.A. 

A.  B.  Owmingham , EbC.,  for  the  appellant.  Where  there  is 
no  admission  of  contributory  negligence,  and  there  is  contestation 
of  fact,  the  trial  Judge  has  no  right  to  take  the  case  from  the  jury : 
Halsbury’s  Laws  of  England,  voi.  21,  p.  444*  Scriver  v.  Lowe 
(1900),  32  O.R.  290;  Clark  v.  Canadian  National  Railways , [1923] 
3 L.L.R.  387  (Sask.)  ; Canadian  National  Railways  v.  Clark, 
[1923]  S.C.Ri.  730;  Prescesky  v.  Canadian  Northern  Railway  Co., 
[1923]  2 W.W.R.  1141;  Canadian  Northern  Railway  Co.  v.  Pres- 
cesky, [1924]  S.C.R.  2;  Wabash  Railway  Co.  v.  Follick  (1920), 
60  Can.  S.C.R,  375.  The  question  that  should  have  been  left  to 
the  jury  in  this  case  was  whether  the  plaintiff,  in  the  absence  of 
signals,  used  reasonable  care.  In  Canadian  Pacific  Railway  Co. 
v.  Smith  (1921),  62  Can.  S.C.R.  134,  the  plaintiff  admitted  that 
he  had  not  looked  and  gave  no  reason  for  not  looking. 

D.  L.  McCarthy,  K.C.,  and  J.  P.  Pratt,  for1  the  defendants, 
respondents.  If,  on  the  undisputed  facts  of  the  case,  the  accident 
was  directly  caused  by  the  plaintiff’s  own  negligence,  then  the  case 
may  be  taken  from  the  jury.  For  the  Judge  to  do  so  the  evidence 
must  be,  as  in  this  case,  very  strong.  The  Clark  and  Prescesky 
cases  may  be  distinguished  on  the  facts.  This  case  is  very  close 
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in  its  facts  to  Canadian  Pacific  Railway  Co.  v.  Smith , supra , and 
that  is  the  authority  on  which  we  rely.  See  also  Metropolitan  Rail- 
way Co.  v.  Jackson  (1877),  3 App.  Cas.  193. 

June  2.  Mulock,  C.J.O. : — This  is  an  action  for  damages 
because  of  injuries  sustained  by  the  plaintiff  in  a collision  between 
a train  of  the  defendant  company  and  an  automobile  which  the 
plaintiff  was  driving  at  the  time  of  the  accident. 

The  case  was  tried  by  Orde,  J.,  with  a jury,  and  after  answers 
by  the  jury  to  questions  submitted  to  them  the  learned  Judge 
dismissed  the  action  on  the  ground  that  the  accident  was  caused 
by  the  plaintiffs  negligence. 

The  following  are  the  questions  submitted  to  the  jury  with 
their  answers: — 

1.  Was  the  defendant  railway  company  guilty  of  negligence 
which  caused  the  accident?  A.  Yes. 

2.  If  so,  in  what  did  such  negligence  consist  ? A.  In  not  giving 
the  proper  signals. 

3.  Was  the  plaintiff  (Jewell)  guilty  of  contributory  negligence? 
A.  No. 

4.  If  so,  in  what  did  his  contributory  negligence  consist? 
(No  answer.) 

5.  If  both  the  defendants  and  the  plaintiff  were  guilty  of  neg- 
ligence causing  or  contributing  to  the  accident,  whose  negligence 
was  the  ultimate  or  proximate  cause  of  the  accident?  (No  answer.) 

6.  What  damages  were  sustained  by  the  plaintiff?  A.  $1,500. 

• At  the  close  of  the  plaintiff’s  case  the  defendants’  counsel 

moved  for  a nonsuit  on  the  ground  that  the  plaintiff’s  negligence 
was  the  cause  of  the  accident.  The  learned  trial  Judge  refused  to 
withdraw  the  case  from  the  jury,  but  reserved  judgment  on  the 
motion.  Thereupon  the  defendant  company’s  defence  was  pro- 
ceeded with,  during  which  a view  of  the  locus  was  taken  by  the 
learned  trial  Judge,  the  jury,  and  the  counsel.  No  evidence  was 
given  in  reply.  The  defendants’  motion  for  dismissal  was  again 
spoken  to,  but  the  learned  trial  Judge  adhered  to  his  previous  deci- 
sion not  to  withdraw  the  case  from  the  jury,  and  again  reserved 
judgment  on  the  motion.  Later,  having  carefully  considered  the 
evidence  and  the  law,  he  dismissed  the  plaintiff’s  action,  and  this 
is  an  appeal  from  his  decision. 

The  following  are  the  uncontradicted  facts  of  the  case : — 

At  about  10.30  o’clock  in  the  morning  of  the  20th  November, 
1922,  the  plaintiff,  a commercial  traveller,  aged  26  years,  residing 
in  Kingston,  was  driving  his  Ford  automobile  in  a northerly  direc- 
tion, along  the  York  road,  a public  highway  which  intersects  the 
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Grand  Trunk  Railway  on  the  level  at  about  right  angles,  and  as 
his  automobile  was  about  to  enter  upon  the  northerly  track  a west- 
bound freight  train  of  the  defendant  company  struck  it  and  caused 
the  injury  in  question.  The  automobile  was  a left-hand  drive;  the 
side  curtains  were  up  “ with  the  usual  glass  or  mica  in  them.”  At 
a point  on  the  highway  distant  300  feet  south  from  the  south  rail 
of  the  west-bound  track  was  a danger  sign-board,  on  which,  in  dis- 
tinct, legible  letters,  were  the  following  words,  “ Danger  railway 
crossing  300  feet.” 

That  morning  it  had  been  raining,  and  the  weather  was  dull, 
but  not  misty  at  the  time  of  the  accident. 

The  plaintiff’s  account  of  the  events  and  conditions  is  to  the 
following  effect : — 

When  about  half  a mile  south  of  the  railway  crossing  where  the 
accident  occurred,  he  was  proceeding  northerly  along  the  highway,  at 
a speed  of  about  20  miles  an  hour,  and  looked  to  the  right,  but  saw 
no  train.  When  within  about  500  feet  of  the  crossing  he  passed  a 
car  (Robinson’s  car),  slowed  down  to  about  12  miles  an  hour,  and 
continued  at  that  speed  until  the  accident  happened.  Before  reach- 
ing the  danger-sign,  he  again  looked,  and  continued  looking  to  the 
right  until  he  reached  the  danger-sign.  He  knew  of  its  existence 
before  reaching  it,  and  when  he  reached  it  he  was  still  looking  to  the 
right.  At  the  danger-sign,  his  view,  for  about  30  feet,  was  ob- 
scured by  some  willows,  but  after  passing  them  (a  point  about  270 
feet  distant  from  the  place  of  the  accident),  according  to  his  own 
evidence,  it  was  possible  for  him  to  have  seen  the  approaching  train 
as  soon  as  he  passed  the  willows.  He  was  asked  by  the  learned  trial 
Judge,  “ If  you  had  looked  after  passing  those  bushes  any  time 
between  that  point  and  the  track,  if  you  had  looked  to  the  east, 
you  would  have  seen  the  train;  in  other  words,  was  there  anything 
to  have  prevented  you  seeing  the  train  if  you  had  looked  to  the 
east  ?”  And  the  plaintiff  answered,  “ If  I had  looked  in  the  exact 
place  where  the  train  was  I would  have  seen  it,  but  apparently  I 
did  not  look  in  the  right  place.” 

George  H.  Frith,  an  engineer  of  the  defendant  company,  swore 
that  there  was  nothing  to  obstruct  the  plaintiff’s  view  to  the  right 
after  he  passed  the  bushes,  that  is,  at  any  time  until  the  accident 
occurred.  The  plaintiff  swore  that  after  passing  the  bushes  he  con- 
tinued to  look  to  the  right  until  within  about  150  feet  of  the  cross- 
ing, when  he  ceased  doing  so,  giving  as  his  reason  for  not  thereafter 
looking  to  the  east,  “ I depended  to  a certain  extent  after  that  on 
not  hearing  any  whistle,  and,  not  hearing  any  bell,  I looked  to  the 
left.  The  left  was  the  dangerous  side  to  my  mind,  and  then  I 
looked  to  the  left.” 
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George  H.  Frith  prepared  plans,  exhibits  2 and  3,  shewing  what 
continuous  view  a person  in  the  plaintiffs  position  going  north 
could  have  had  of  west  and  of  east-bound  trains. 

First  as  to  a train  coming  from  the  east,  such  a person  at  a 
point  300  feet  south  of  the  crossing  could  have  seen  the  train  con- 
tinuously for  a distance  of  2,000  feet  easterly  of  the  place  of  the 
accident. 

At  a point  200  feet  distant  he  could  have  seen  it  for  a distance 
of  2,200  feet,  and  at  a point  150  feet  south  of  the  crossing,  and  at 
every  intervening  point,  he  could  have  seen  it  continuously  for  a 
distance  of  3,000  feet  east  of  the  place  of  the  accident. 

As  to  trains  approaching  the  crossing  from  the  west,  such  a 
person  at  a point  100  feet  south  of  the  crossing  could  have  had  a 
clear,  uninterrupted  view  of  a train  coming  from  the  west  for  a 
distance  of  at  least  550  feet  from  the  place  of  the  accident,  and  as 
the  automobile  proceeded  northerly  the  westerly  view  of  the  occu- 
pant would  have  been  rapidly  lengthened,  and  on  reaching  a point 
50  feet  south  of  the  crossing,  and  from  that  point,  and  every  inter- 
vening point  until  reaching  the  crossing,  he  would  have  had  an 
uninterrupted  view  of  a train  approaching  from  the  west  for  at 
least  3,000  feet.  The  plaintiff  swore  that  when  travelling  the  last 
150  feet  before  the  happening  of  the  accident  he  was  looking  to 
the  west.  If  he  was,  he  ought  to  have  discovered,  when  within  100 
feet  of  the  place  of  the  accident,  that  there  was  no  east-bound  train 
nearer  than  550  feet,  and  when  50  feet  from  it  that  there  was  no 
east-bound  train  within  3,000  feet,  and  that  there  was  no  possibility 
of  danger  from  the  west.  Unless,  therefore,  the  non-whistling  or 
non-ringing  also  constituted  an  excuse,  he  no  longer  had  any  excuse 
for  not  looking  to  the  east.  Had  he  promptly  done  so,  he  must 
have  seen  the  train  in  time  to  have  averted  the  accident,  for  his 
car  was  travelling  at  about  12  miles  an  hour,  and  he  swore  he  could 
have  stopped  it  in  a distance  of  10  or  15  feet.  One  of  the  plain- 
tiffs witnesses,  Jacob  Robinson,  the  driver  of  the  Robinson  car  above 
mentioned,  immediately  after  passing  the  danger-board  saw  the 
approaching  train.  Melville  R.  Clark,  another  of  the  plaintiffs 
witnesses,  swore  that  in  his  Ford  car  he  passed  the  plaintiff  shortly 
before  reaching  the  danger-board,  that  he  then  saw  the  train  and 
after  passing  the  willows  was  able  to  see  it  all  the  way  until  he 
reached  the  crossing,  which  he  crossed  just  in  front  of  the  train. 

As  to  the  non-whistling  or  non-ringing  constituting  an  excuse 
for  the  plaintiffs  conduct,  I quote  the  words  of  Lord  Cairns  in 
Dublin  Wicklow  and  Wexford  Railway  Co.  v.  Slattery  (1878),  3 
App.  Cas.  1155,  1166:— 

"If  a railway  train,  which  ought  to  whistle  when  passing 
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through  a station,  were  to  pass  through  without  whistling,  and  a 
man  were,  in  broad  daylight,  and  without  anything,  either  in  the 
structure  of  the  line  or  otherwise,  to  obstruct  his  view,  to  cross  in 
front  of  the  advancing  train  and  to  be  killed,  I should  think  the 
Judge  ought  to  tell  the  jury  that  it  was  the  folly  and  recklessness 
of  the  man,  and  not  the  carelessness  of  the  company,  which  caused 
his  death.  This  would  be  an  example  of  what  was  spoken  of  in 
this  House  in  the  case  of  Jackson  v.  Metropolitan  Railway  Co .,  3 
App.  Cas.  193,  as  incuria,  but  not  an  incuria  dans  locum  injuries. 
The  jury  could  not  be  allowed  to  connect  the  carelessness  in  not 
whistling,  with  the  accident  to  the  man  who  rushed,  with  his  eyes 
open,  on  his  own  destruction.” 

In  view  of  the  plaintiff’s  evidence,  and  that  of  his  witnesses,  and 
the  unanswered  and  uncontradicted  evidence  of  Frith,  the  defend- 
ants’ engineer,  certain  observations  of  other  Judges  in  the  Slattery 
case  appear  to  me  to  be  applicable  to  this  case.  At  p.  1175  Lord 
Penzance  says: — 

“ There  are,  no  doubt,  cases  in  which  there  is  either  no  reason- 
able evidence  of  the  want  of  due  and  reasonable  care  in  the  defend- 
ants’ conduct,  or,  if  such  want  exists,  of  its  connection  with  the 
accident  in  the  relation  of  cause  and  effect.  And  in  such  cases  it 
is  the  recognised  and  unquestioned  duty  of  the  Judge  to  withdraw 
the  case  from  the  jury,  upon  the  ground  that  there  is  no  evidence 
in  support  of  the  issue  fit  for  them  to  take  into  their  consideration.” 

And  in  the  same  case,  at  p.  1195,  Lord  Coleridge  says 

“ The  plaintiff  fails',  if  he  fails  to  shew  that  the  defendants 
caused  the  wrong,  and  he  does  so  fail,  if  he  shews  that  he  caused  it, 
or  that  the  deceased  caused  it  himself  ...  It  is,  therefore, 
I think,  the  duty  of  the  Judge  to  withdraw  the  case  from  the  jury 
if  by  the  plaintiff’s  own  evidence,  at  the  end  of  the  plaintiff’s  case, 
or  by  the  unanswered  and  undisputed  evidence  on  both  sides  at 
the  end  of  the  whole  case,  it  is  proved,  either  that  there  was  no 
negligence  of  the  defendants  which  caused  the  injury,  or  that  there 
was  negligence  of  the  plaintiff  which  did.” 

The  negligence  of  the  company  in  not  giving  the  statutory 
warnings  did  not  excuse  the  plaintiff  from  his  duty  to  exercise  care 
in  order  to  avoid  the  consequences  of  the  company’s  neglect : 
Canadian  Pacific  Railway  Co.  v.  Smith,  62  Can.  S.C.R.  134.  From 
the  uncontradicted  evidence  it  is,  I think,  clear  that,  notwithstand- 
ing the  company’s  negligence,  the  plaintiff  could,  by  the  exercise  of 
reasonable  care,  have  avoided  the  accident,  and,  not  having  done 
so,  it  was  his  negligence,  and  not  that  of  the  company,  which  caused 
the  accident.  I,  therefore,  think  the  learned  trial  Judge  rightly 
dismissed  the  action,  and  this  appeal  should  be  dismissed  with 
costs. 
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My  brother  Ferguson  in  his  reasons  for  judgment  refers  to  the 
circumstance  that  the  plaintiff,  when  approaching  the  railway  inter- 
section, “ was  in  a Ford  motor  car  in  which  the  side  curtains  were 
up  and  in  unfavourable  weather  conditions/5  The  plaintiff  swore 
that  at  the  time  of  the  accident  “ it  was  not  misty  just  at  the  time, 
but  it  was  dull/'5  There  was  no  evidence  that  the  visibility  was 
not  good.  In  his  evidence  the  plaintiff  mentioned  seeing  Robinson5s 
car  200  yards  in  front  of  him  and  at  no  place  did  he  suggest  that 
the  weather  conditions  impaired  visibility.  On  the  contrary,  he 
admitted  that  if  he  had  looked  in  the  proper  place  he  would  have 
seen  the  approaching  train. 

As  to  the  suggestion  that  the  circumstance  of  the  side  curtains 
being  up  might  be  regarded  by  the  jury  as  a sufficient  excuse  for 
the  plaintiff  not  looking  to  the  right,  the  evidence  shews  that  there 
was  a glass  or  mica  opening  in  each  curtain  to  enable  the  plaintiff 
to  see  to  the  left  and  right.  If  these  openings  did  not  afford  the 
plaintiff  a reasonable  view,  then  I think  it  was  utter  recklessness 
on  his  part  to  have  proceeded  to  a place  of  danger,  not  knowing 
whether  he  could  do  so  with  safety,  without  removing  the  curtains. 
No  reason  for  his  not  removing  them  was  shewn,  and  if  they  pre- 
vented himi  having  a reasonable  view,  then  he  should  not  have 
attempted  to  cross  the  track  without  first  satisfying  himself  that 
he  could  safely  do  so.  Instead,  however,  of  looking  to  the  right,  he 
seemed  to  have  blindly  taken  a chance. 

Throughout  the  whole  100  feet  that  he  travelled  just  before  the 
happening  of  the  accident  he  had  a clear  view  to  the  right  for 
over  half  a mile.  In  my  opinion,  his  keeping  the  curtains  up,  if 
they  prevented  his  having  a reasonable  view,  afforded  him  no  more 
excuse  for  taking  the  chance  than  would  keeping  his  eyes  shut.  His 
own  admissions  and  the  other  uncontradicted  evidence  shew  that 
the  plaintiff  had  no  excuse  for  not  looking  to  the  right  and  seeing 
the  approaching  train  in  time  to  have  avoided  the  accident. 

Magee,  J.A.,  agreed  with  Mulock,  C.J.O. 

Hodgins,  J.A. : — The  sole  question  on  this  appeal  is,  whether 
the  learned  trial  Judge  was  justified  in  withdrawing  the  question 
of  contributory  negligence  from  the  jury  and  deciding  it  himself. 

The  excuse  put  forward  by  the  appellant  was,  shortly,  that  while 
he  did  not  see  the  train,  as  he  might  have  done,  he  had  looked  to 
the  right,  in  the  general  direction  from  which  he  supposed  the 
railway  tracks  ran,  and,  not  then  seeing  a train,  he  felt  safe, 
and  in  consequence  concentrated  on  looking  to  the  left  side,  which, 
he  says,  was  the  more  dangerous  on  account  of  a barn  and  house 
obstructing  the  view.  Having  satisfied  himself  as  to  the  left  and 
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hearing  no  bell  or  whistle,  he  kept  on  without  looking  again  to  his 
right,  and  was  struck  by  a train  coming  from  his  right  hand.  He 
was  in  a car  with  its  curtains  drawn,  and  the  day  was  not  very 
clear.  He  thinks  he  may  have  misjudged  where  the  track  lay, 
that  is,  from  what  particular  direction  it  was  coming  to  the  crossing. 

The  learned  Judge  thought  these  reasons  insufficient  in  view 
of  the  fact  that  “ from  a point  at  least  250  feet  from  this  crossing 
until  the  crossing  itself  is  reached,  there  are  no  bushes,  trees, 
houses,  or  other  obstructions  to  prevent  a clear  view  of  any  train 
coming  from  the  east  upon  any  part  of  the  track  for  a distance  of 
about  half  a mile  east  of  the  crossing”  (ante,  p.  69). 

He  therefore  gave  effect  to  the  motion  for  a nonsuit,  saying 
(p.  70) 

“ My  own  conclusion  from  the  evidence  is  that  the  plaintiff’s 
statements  as  to  his  rate  of  speed  and  that  he  did  not  see  the 
approaching  train  are  not  to  be  believed.  . . . 

“ In  the  present  case,  upon  the  plaintiff’s  own  admissions,  and 
having  regard  to  the  facts  that  the  railway  company  had  the  right 
of  way  over  the  crossing,  that  the  plaintiff  knew  the  crossing  was 
there,  and  that  a train  approaching  from  the  east  could  be  seen  for 
a distance  of  nearly  half  a mile  at  any  point  upon  the  highway 
within  250  feet  south  of  the  crossing,  the  plaintiff’s  failure  to  see 
the  approaching  train  (if  he  really  failed  to  see  it,  which  I doubt) 
was,  in  my  judgment,  due  to  his  neglect  of  his  plain  duty  as  a 
matter  of  self-protection  to  look  out  for  an  approaching  tram.  I 
am  of  the  opinion  that  upon  these  facts  no  jury  could  properly  or 
reasonably  find  that  the  accident  was  caused  otherwise  than  by  the 
negligence  of  the  plaintiff  himself.” 

A study  of  the  cases  on  this  point  may  be  useful.  In  the  oft- 
quoted  case  of  Dublin  Wicklow  and  Wexford  Railway  Co.  v.  Slat- 
tery, 3 App.  Cas.  1155,  Lord  Cairns,  speaking  of  the  plaintiff’s 
husband,  said  (pp.  1166,  1167)  : — 

“ As  the  deceased  stood  on  the  platform  of  the  station  he  was 
behind  the  train  which  was  at  rest,  and  probably  would  not  see  the 
train  which  was  advancing.  When  he  reached  the  six-foot  way  he 
might,  no  doubt,  have  seen  the  advancing  train  had  he  stopped 
and  looked  to  his  left.  But  then  he  appears  to  have  been  in  an 
anxious  and  perhaps  flurried  state  of  mind,  desiring  to  bring  his 
friend  across,  in  time  to  obtain  a ticket  for  the  train  which  was  in 
the  station,  and  was  about  to  leave.  He  might  therefore  be  sup- 
posed when  he  got  to  the  six-foot  way  to  have  omitted,  in  his  haste, 
the  precaution  of  stopping  and  looking  up  the  line  to  his  left,  while 
on  the  other  hand,  had  the  advancing  train  whistled,  as  on  this 
hypothesis  it  failed  to  do,  his  attention  would  have  been  called  to 
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the  danger,  and  his  movement  across  the  line  might  have  been 
arrested.  Now  I cannot  say  that  these  considerations  ought  to 
have  been  withdrawn  from  the  jury.  I think  they  should  have  been 
submitted  to  the  jury,  in  order  that  the  jury  might  say  whether 
the  absence  of  whistling  on  the  part  of  the  train , or  the  want  of 
reasonable  care  on  the  part  of  the  deceased,  was  the  causa  causans 
of  the  accident.  Were  the  question  one  of  a new  trial  on  the 
ground  of  the  verdict  being  against  evidence,  just  as  I should  have 
thought  the  evidence  shewed  that  the  whistle  had  not  been  neg- 
lected, I should  probably  also  have  thought  that,  even  had  there 
been  no  whistling,  the  evidence  failed  to  satisfy  me  that  it  was  the 
want  of  whistling  which  occasioned  the  death.  But  that,  I repeat, 
is  not  the  question.  The  question  is  whether,  the  evidence  being 
such  as  I have  described,  the  Judge  ought  to  have  taken  the  case 
out  of  the  hands  of  the  jury  in  the  first  instance.  I am  not  aware 
of  any  authority  for  this  being  done,  and  none  of  the  cases  cited 
in  the  course  of  the  argument  can,  in  my  opinion,  be  looked  on  as 
an  authority  for  such  a course.” 

In  Scriver  v.  Lowe , 32  O.R.  290,  the  plaintiff  saw  the  danger, 
but,  having  turned  aside  to  wash  her  hands,  her  attention  became 
diverted  and  she  forgot  and  was  injured.  In  Wabash  Railroad  Co. 
v.  Misener  (1906),  38  Can.  S.C.R.  94,  “as  weak  a case  as  can  well 
be  conceived,”  the  plaintiff  failed  to  look  again  after  reaching  a 
point  7’2  feet  from  the  crossing,  but  the  railway  crossed  at  an  acute 
angle  and  the  engine  came  on  at  “unwonted  speed.”  In  Grand 
Trunk  Railway  Co.  v.  Griffith  (1911),  45  Can.  S.C.R.  380,  it 
was  urged  that  the  plaintiffs  view  must  have  been  shut  out  by  a 
train  going  in  the  opposite  direction  and  that  the  noise  of  that 
train  might  have  confused  him.  In  Wabash  Railroad  Co.  v. 
Follick , 60  Can.  S.C.R.  375,  the  plaintiff  was  unable  to  explain 
why  he  had  not  seen  the  train,  which,  however,  had  not  previously 
stopped  where  directed  by  statute,  and  approached  without  due 
care.  In  these  cases  the  verdict  of  the  jury  absolving  the  plaintiff 
from  negligence  was  upheld. 

In  Canadian  Pacific  Railway  Co.  v.  Smith , 62  Can.  S.C.R.  134, 
the  plaintiff’s  “recklessness”  (Lament,  J.,  in  Smith  v.  Canadian 
Pacific  Railway  Co.  (1920),  13  Sask.  L.R.  535),  was  such  that 
had  he  looked  he  could  not  have  failed  to  see  the  train  (Davies, 
C.J.C.,  62  Can.  S.C.R.  at  p.  136),  and  the  excuses  put  forward 
by  his  counsel  never  seem  to  have  entered  the  plaintiff’s  mind 
(the  Chief  Justice  at  p.  136).  As  explained  by  Duff,  J.,  in  the 
Prescesky  case  (infra),  contributory  negligence  was  virtually  ad- 
mitted, and  according  to  Mignault,  J.,  a “ casual  glance  ” was  not 
even  definitely  affirmed.  There  was  evidence  that  the  plaintiff’s  at- 
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tention  was  diverted  by  the  sounding  of  the  horn  of  a motor  car  be- 
hind, and  then  by  a louder  and  sharper  blast  intended  to  warn  him 
of  the  train,  but  leading  him  to  direct  his  attention  to  finding  a safe 
place  for  allowing  the  other  motor  to  pass.  The  plaintiff  was  held 
guilty  of  contributory  negligence.  These  attendant  circumstances 
should  have  been,  according  to  Idington,  J.,  and  Anglin,  J.,  who 
dissented  from  the  judgment  of  the  Court,  submitted  to  the  jury. 

In  Blair  v.  Grand  Trunk  Railway  Co.  (1923),  53  O.L.R.  405, 
one  look  before  crossing  the  first  of  six  tracks  at  a crossing  with 
which  the  plaintiff  was  well  acquainted,  knowing  that  this  would 
not  reveal  a train  on  the  sixth  track  (per  Middleton,  J.),  was 
held  to  be  recklessness. 

In  Canadian  National  Railways  v.  Clark , [1923]  S.C.R.  730, 
the  plaintiff’s  view  was  obstructed  until  within  50  feet  of  the 
tracks.  He  knew  that  a regular  passenger  train  was  expected  about 
that  time,  and  before  clearing  the  obstruction  he  looked  for  smoke 
and  listened  for  bell  and  whistling,  but  did  not  hear  them.  After 
he  had  passed  the  obstructions,  he  “merely  glanced  down,”  but 
saw  no  train,  and  then  fixed  his  attention  on  guiding  his  motor, 
as  the  road  was  only  9 or  10  feet  wide  between  ditches  7*  feet 
deep.  His  failure  was  in  not  making  a more  careful  and  complete 
observation  (per  Anglin,  J.),  and  his  excuse  was  that  he  was  lulled 
into  a sense  of  security  by  the  absence  of  signals  (Mignault,  J.) 
These  circumstances  were  considered  in  determining  that  the  jury’s 
conclusion  in  his  favour  was  not  so  unreasonable  as  to  be  regarded 
as  perverse.  In  Canadian  Northern  Railway  Co.  v.  Prescesky , 
[1924]  S.C.R.  2,  on  a line  where  there  was  only  one  train  a day, 
the  plaintiff’s  attention  was  concentrated  on  the  expected  train 
from  the  west  and  he  listened  for  its  signals,  but  was  hit  by  a 
special  coming  from  the  east,  for  which  he  did  not  look. 

The  result  of  these  cases  is  to  shew  how  very  little  it  takes  to 
set  up  a state  of  circumstances  in  which  it  is  necessary  to  leave  it 
to  the  jury  to  decide  whether  the  excuse  stated  by  the  plaintiff  or 
that  suggested  by  the  circumstances  of  the  moment,  is  sufficient  to 
save  the  plaintiff  from  the  imputation  of  such  carelessness  or  reck- 
lessness as  would  amount  to  negligence  contributing  to  the  accident 
as  part  of  the  cause  thereof. 

It  seems  quite  impossible  to  reconcile  them  all  when  a com- 
parison of  the  facts  in  the  various  cases  is  made. 

Thus,  the  fact  that  attention  was  diverted  from  the  danger  by 
something  quite  irrelevant  to  it,  i.e.,  washing  the  hands,  was  held 
a valid  excuse,  but  not  so  where  the  distraction  was  caused  by  the 
horn  of  a motor  coming  up  behind. 

The  fact  that  the  plaintiff  was  unable  to  explain  why  he  could 
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not  see  the  train  ( Follicle  case)  was  not  counted  against  him,  though 
it  was  given  weight  in  the  Smith  case.  In  other  instances  the 
unwonted  speed  of  the  engine,  and  the  acute  angle  of  the  crossing, 
or  the  confusion  caused  by  another  train,  or  concentration  upon  the 
difficulty  caused  by  the  unexpected  narrowness  of  the  road,  or  the 
appearance  of  a special  train,  were  treated  as  matters  proper  to  be 
considered  by  the  jury.  A casual  glance  was  not  thought  to  be 
enough  in  the  Smith  case,  and  a careless  one  in  the  Blair  case 
caused  the  plaintiff  to  fail,  but  a mere  glance  in  the  Clark  case  did 
not  prevent  his  success  before  the  jury  and  the  Supreme  Court. 

Considering  the  way  in  which  the  “ attendant  circumstances/’ 
as  designated  by  Anglin,  J.,  in  the  Smith  case,  strike  various 
judges  and  juries,  it  seems  really  to  be  a case  of  the  “ length  of  the 
Chancellor’s  foot.”  In  this  view,  the  only  safe  rule  appears  to  be 
that  suggested  by  Duff,  J.,  in  the  Pr&scesky  case.  Was  there  in 
the  evidence  anything  which  the  jury,  acting  judicially,  might  con- 
sider as  constituting  a reasonable  excuse  for  the  failure  of  the 
appellant  to  see  the  approaching  train  ? There  was  not  much,  but,  to 
my  mind,  sufficient  suggested  here  to  warrant  submission  to  the  jury 
of  the  attendant  circumstances  as  possibly  excusing  the  appellant. 
The  learned  Judge  disbelieved  or  doubted  the  appellant’s  story,  and 
he  also  held  that,  if  true,  there  was  nothing  in  the  surrounding 
circumstances  worth  considering.  While  I might  be  inclined  to 
agree  with  him,  yet  I cannot  help  feeling  that  the  great  weight  of 
authority  is  in  favour  of  letting  the  jury  consider,  in  each  case,  the 
circumstances  of  the  moment  involving  the  plaintiff  and  defend- 
ants, unless  there  are  none  which,  by  any  reasonable  possibility, 
could  excuse  the  plaintiff’s  action  or  omission. 

Pursuant  to  the  rule  I have  cited,  I think,  with  great  respect, 
that  the  question  of  the  appellant’s  contributory  negligence  should 
have  been,  in  this  case,  submitted  to  the  jury. 

In  my  opinion,  the  judgment  should  be  set  aside,  and  judgment 
be  entered  for  the  appellant  for  the  amount  found  by  the  jury, 
with  costs  of  action  and  appeal. 

Ferguson,  J.A. : — I have  had  the  advantage  of  reading  the 
opinions  of  my  Lord  the  Chief  Justice  and  my  brother  Hodgins. 

My  view  is  that  this  is  not  a case  of  admitted  failure  to  look, 
or  one  in  which  there  is  in  evidence  no  circumstance  to  account  for 
the  plaintiff’s  failure  to  see  the  train,  but  is  a case  in  which  the 
questions  to  be  determined  were: — 

(1)  Did  the  plaintiff  give  a true  account  of  what  he  did  and 
saw? 

(2)  Tf  so,  did  the  plaintiff  take  reasonable  care,  having  regard 
to  the  attendant  circumstances,  and  particularly  to  the  fact  that  he 
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was  knowingly  approaching  a place  of  possible  danger,  and  doing  so 
in  a Ford  motor  car  on  which  the  side  curtains  were  up,  and  in 
unfavourable  weather  conditions? 

These,  it  seems  to  me,  were  the  questions  for  the  jury,  and  I 
am  unable  to  say  either  that  there  is  no  evidence  to  support  the 
jury’s  verdict  or  that  it  is  not  a verdict  that  might  be  arrived  at  by 
honest,  reasonable  men,  guided  solely  by  the  evidence. 

I would  allow  the  appeal. 

Smith,  J.A. Having  read  the  full  and  careful  analysis  of  the 
numerous  cases  on  the  point  at  issue  in  the  judgment  of  my  brother 
Hodgins,  I may  say  that  I agree  in  the  deduction  he  has  drawn  as 
to  the  general  rule  to  be  applied;  but  I have  concluded,  after 
reading  the  plaintiffs  evidence,  that  a jury  acting  judicially  could 
not  find  any  reasonable  excuse  for  failure  to  see  the  approaching 
train.  I accept  the  reasoning  of  my  Lord  as  to  the  effect  of  this 
evidence.  I wish  to  add  that,  in  my  opinion,  it  was  entirely  for 
the  jury  to  decide  as  to  the  credibility  of  the  plaintiffs  evidence, 
and  I reach  the  above  conclusion  on  the  assumption  that  the  jury 
believed  the  plaintiff’s  evidence. 
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[APPELLATE  DIVISION.] 

Re  Boyd.  4934 

Will — Construction — Bequest  for  Benefit  of  Church — Application  of  In-  June  2. 
come  of  Trust-fund — “Maintenance  and  Repair  either  inside  or 
out” — Extension  beyond  Maintenance  and  Repair  of  Fabric — Cus- 
tody of  Fund — Trustees  Appointed  by  Will — Application  of  Unused 
Income. 

A testator  directed  that  a certain  fund  should  be  paid  to  a trust  com- 
pany “ in  trust  to  invest  and  keep  the  same  invested  and  pay  the 
annual  income  therefrom,  to  be  applied  towards  the  maintenance  and 
repair  either  inside  or  out  of  Christ  Church  at  Bobcaygeon  under  the 
direction  of  the  rector  and  churchwardens  of  the  said  church  from 
time  to  time:” — 

Held  (Mulock,  C.J.O.,  and  Magee,  J.A.,  dissenting),  that  the  income 
might  properly  be  devoted  to  whatever  was  needed  for  the  repair  of 
the  fabric,  etc.,  the  proper  and  orderly  conduct  and  upkeep  of  the 
services,  and  the  providing  of  whatever  furniture,  fittings,  and  vessels 
should  be  needed  therefor. 

Per  Mulock,  C.J.O.,  and  Magee,  J.A.: — The  income  should  be  applied 
towards  the  maintenance  “ inside  or  out  ” and  towards  the  “ repair 
inside  and  out  ” of  the  physical  structure. 

Per  Curiam: — In  either  view,  the  cost  of  insuring  the  building  against 
loss  by  fire  and  the  cost  of  heating  it  would  be  proper  expenditures 
out  of  the  income. 
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1924.  The  trust  company  should  remain  custodians  of  the  money  and  should 
— — hold  the  income  which  remains  unused  in  any  year  subject  to  be 

Re  Boyd.  applied  as  necessity  might  arise. 

Review  of  the  authorities. 


Appeal  by  the  rector  and  wardens  of  Christ  Church,  Bobcay- 
geon,  from  the  judgment  of  Middleton,  J.A.,  in  the  Weekly  Court 
(27th  March,  1924),  upon  an  originating  motion  for  an  order 
determining  questions  arising  upon  the  will  of  William  Thornton 
Cust  Boyd,  deceased,  declaring  that  the  annual  income  from  the 
investment  of  a fund  left  in  trust  for  the  benefit  of  the  church 
should  not  be  paid  to  the  appellants  except  to  the  extent  to  which 
it  might  be  required  for  the  structural  maintenance  and  repair  of 
the  church  or  for  the  upkeep  of  the  grounds  in  connection  there- 
with. 

May  9.  The  appeal  was  heard  by  Mulock,  C.J.O.,  Magee, 
Hodgins,  Ferguson,  and  Smith,  JJ.A. 

L.  V.  O’Connor , for  the  appellants,  contended  that  the  clause 
in  the  will  in  which  the  words  “ maintenance  and  repair  either 
inside  or  out  of  Christ  Church  ” occur,  was  capable  of  and  should 
be  given  a very  wide  construction,  so  as  to  include  the  general  main- 
tenance of  the  church.  He  referred  to  Theobald’s  Law  of  Wills, 
6th  ed.,  p.  478  et  seq.;  Noel  v.  Jones  (1848),  16  Sim.  309,  at  p. 
311;  Regina  v.  Consistory  Court  (1862),  12  C.B.N.S.  220;  In  re 
Bowes,  [1896]  1 Ch.  507.  The  fund  should  be  paid  over  to  the 
appellants. 

8.  S.  Mills,  for  the  Toronto  General  Trusts  Corporation,  the 
trustees  under  the  will,  on  the  meaning  of  “ repair,”  referred  to 
Regina  v.  Consistory  Court,  at  p.  233;  and  on  the  meaning  of 
“maintenance,”  to  Canadian  Pacific  Railway  Co.  v.  Gram,d  T runic 
Railway  Co.  (1914),  49  Can.  S.C.R.  525,  at  p.  530. 


June  2.  Mulock,  C.J.O. : — This  is  an  appeal  by  the  rector 
and  churchwardens  of  Christ  Church,  Bobcaygeon,  from  the  order 
of  Middleton,  J.A.,  declaring  lhat  the  Toronto  General  Trusts 
Corporation  are  not  empowered  or  required  to  pay  to  the  appel- 
lants the  annual  income  derivable  from  the  investment  of  the 
trust-fund  in  question  except  to  the  extent  to  which  the  same 
may  be  required  for  the  structural  maintenance  and  repair  of  the 
said  church  or  for  the  upkeep  of  the  grounds  in  connection  there- 
with. On  this  appeal  the  appellants  contended  that,  in  addition 
to  repairs  to  the  physical  structure  and  fabric  of  the  building, 
the  income  was  applicable  towards  the  general  maintenance  of 
the  church.  The  determination  of  the  issue  involved  in  this 


LV.] 


ONTARIO  LAW  REPORTS. 


629 


appeal  depends  upon  the  meaning  of  the  following  clause  in  the 
will  of  the  testator  establishing  the  fund : — 

“I  hereby  declare  that  policy  number  32625  A/1,  dated  the 
17th  day  of  April,  1883,  in  the  Canada  Life  Assurance  Com- 
pany, upon  my  life,  is  for  the  benefit  of  and  shall  be  devoted  to 
the  use  and  purposes  following,  and  I will  and  direct  that  all 
moneys  payable  under  or  by  virtue  of  the  said  policy  shall  be 
paid  to  the  Reverend  T.  A.  Kind  and  Walter  T.  Comber,  both  of 
the  village  of  Bobcaygeon,  in  trust  to  be  held  and  appropriated 
by  them  for  the  following  purposes,  namely: — 

te  To  place  in  Christ  Church,  at  Bobcaygeon,  three  suitable 
memorials  in  memory  of  my  three  sons  Thornton  Bridgman 
Boyd,  Eric  Mossom  Boyd,  and  Herbert  Cust  Boyd,  the  cost  of 
each  of  which  said  memorials  shall  not  exceed  $500,  and  it  is  my 
desire  that  the  same  may  be  placed  as  near  as  may  be  done  to 
the  Baptistry  already  placed  in  the  said  church  in  memory  of 
my  deceased  children  Paul  and  Kathleen.  The  said  memorials 
may  take  the  form  of  brass  plates,  stained  glass  windows,  or  such 
other  form  as  may  be  decided  upon  by  my  said  trustees  in  con- 
sultation with  my  wife  and  daughters,  and  to  place  in  Little 
Lake  Cemetery  at  Peterborough  three  stone  tablets,  one  upon 
the  grave  of  each  of  my  said  sons,  or  instead  three  monuments, 
as  may  be  decided  upon  in  the  same  manner  as  aforesaid,  but  of 
an  unostentatious  character,  to  mark  the  last  resting  place  of  my 
three  said  sons,  and  the  balance  of  the  proceeds  of  the  said  insur- 
ance-moneys payable  under  the  said  policy  after  the  placing  of  the 
said  memorials  and  tablets  or  monuments  as  aforesaid  shall  be 
paid  to  the  Toronto  General  Trusts  Corporation  in  trust  to  invest 
and  keep  the  same  invested  and  pay  the  annual  income  there- 
from, to  be  applied  towards  the  maintenance  and  repair  either 
inside  or  out  of  Christ  Church  at  Bobcaygeon  under  the  direction 
of  the  rector  and  churchwardens  of  the  said  church  from  time  to 
time.” 

The  fund  now  in  question  consists  of  the  balance  of  the  said 
insurance-moneys  now  in  the  hands  of  the  said  Toronto  General 
Trusts  Corporation. 

The  appellants’  counsel  argued  that  the  object  of  the  trust 
was  not  limited  to  actual  maintenance  and  repair  of  the  fabric 
, of  the  church  and  cited  Regma  v.  Consistory  Court , 12  C.B.N.S. 
220,  233,  as  an  authority  for  giving  to  the  words  “ maintenance 
and  repair  ” a meaning  wider  than  the  ordinary  one.  The  inter- 
pretation by  that  case  given  to  the  word  “ repair  ” turned  upon 
the  special  language  of  58  Geo.  III.  ch.  45,  and  therefore  the  case 
is  no  authority  for  the  appellants’  contention  here. 
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The  appellants’  counsel  also  cited  In  re  Bowes , [1896]  1 
Ch.  507,  as  supporting  his  contention  that  the  whole  income  was 
applicable  towards  the  general  maintenance  of  the  church.  That 
was  the  case  of  a bequest  of  money  to  be  expended  in  planting 
trees  on  privately  owned  land  for  the  benefit  of  private  land- 
owners,  and  not  as  part  of  a public  trust,  and  it  was  held  that 
because  the  bequest  was  primarily  for  the  benefit  of  the  private 
owners  of  the  estate  they  were  entitled  to  it  absolutely.  That 
doctrine,  however,  does  not  apply  to  the  case  of  a gift  for  the 
maintenance  of  a charity,  such  a^  Christ  Church,  Bobcaygeon, 
which  exists  for  the  benefit  not  only  of  its  present  but  also  its 
future  members  for  all  time. 

If  the  churchwardens  became  entitled  to  the  whole  income, 
they  might  also  be  entitled  to  the  corpus  of  the  fund,  thereby 
defeating  the  testator’s  intention:  Re  Skinners  Trusts  (1860), 
1 J.  & H.  102. 

The  words  here  used  by  the  testator,  “ maintenance  and  repair 
either  inside  or  out  of  Christ’s  Church  at  Bobcaygeon,”  are  used 
in  their  ordinary  meaning,  and  the  simple  question  that  we  have 
to  determine  is,  what  expenditures  come  within  their  meaning? 

In  Attorney-General  v.  Love  (1857),  23  Beav.  499,  certain 
lands  were  held  in  trust  the  rents  of  which  were  to  be  applied 
“ towards  the  reparation,  ornaments,  and  other  necessary  occa- 
sions of  the  parish  church  of  Stoke  Newington,”  and  had  been 
applied  in  payment  of  repairs  and  of  salaries  of  the  clerk,  organ- 
ist, sexton,  pew-openers,  etc.  Romilly,  M.R.,  speaking  obiter 
(p.  507),  said  that  he  thought  it  “ extremely  doubtful  whether 
the  salary  of  a particular  person  could  be  brought  within  the 
terms  of  the  original  foundation.”  The  word  “ reparation  ” is, 
I think,  synonymous  with  the  word  “ repair.” 

The  scope  of  these  same  words,  “ reparation,  ornaments,  or 
other  necessary  occasions,”  again  came  to  be  considered  in  In  re 
Palatine  Estate  Charity  (1888),  39  Ch.  D.  54,  and  Stirling,  J. 
(p.  61),  held  that  “ the  salaries  of  the  sexton,  and  the  verger,  so 
far  as  their  services  relate  to  the  fabric  of  the  parish  church,  will 
be  continued;  but  not  those  of  the  organist  or  assistant  organist. 
The  salary  to  the  tuner  of  the  organ  will  be  right,  because  it  is 
keeping  in  repair  one  of  the  ornaments  of  the  church.  Nothing 
will  be  allowed  to  the  bell-ringer,  but  I do  not  exclude  anything 
necessary  for  the  repairs  of  the  bells,  or  for  keeping  them  in  pro- 
per order.” 

In  Attorney-General  v.  Wax  Chandlers'  Co.  (1873),  L.R.  6 
H.L.  1,  it  was  held  that  the  meaning  of  the  word  “ reparation  ” 
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is  not  to  be  confined  to  the  repairs  of  the  old  building,  but  may 
in  proper  case  be  extended  to  the  erection  of  a new  building; 
Lord  Colonsay  saying  (p.  17),  “ ‘ Reparation 9 is  an  expression 
which  must  be  held  to  comprehend  restoration  of  the  tenements 
in  the  event  of  any  catastrophe  befalling  the  buildings.”  , 

Apart  from  authorities,  I think  the  plain  meaning  of  the 
words  “ maintenance  or  repair  either  inside  or  out  of  Christ 
Church  is  that  the  income  is  to  be  applied  towards  the  main- 
tenance “ inside  or  out ” and  towards  “ repair  inside  and  put 99 
of  the  physical  structure.  “ Maintaining 99  is  a protective  and 
“ repair  99  is  a restorative  measure. 

It  was  argued  before  us  that  the  cost  of  insuring  the  build- 
ing against  loss  by  fire  and  the  cost  of  protecting  it  from  injury 
by  heating  would  be  proper  expenditures  out  of  the  income.  It 
does  not  appear  that  the  learned  Judge  in  making  the  order  set 
out  in  detail  what  would  be  proper  expenditures,  and  doubtless 
for  that  reason  the  order  appealed  from  merely  states  in  general 
terms  that  the  trusts  corporation  “ is  empowered  or  required 
to  pay  to  the  rector  and  churchwardens  out  of  the  income  only 
to  the  extent  required  for  structural  maintenance  and  repair  of 
the  church  and  upkeep  of  the  grounds  connected  therewith.”  If 
the  cost  of  insuring  or  heating  or  of  other  reasonable  measure  is 
reasonably  necessary  for  the  “ structural  maintenance  and  re- 
pair 99  the  order  does  not  prevent  its  being  paid  out  of  the  income 
of  the  fund.  The  intention  of  the  testator  was  that  the  income 
of  the  fund  should  be  devoted  towards  payment  of  the  cost  of 
whatever  was  reasonably  necessary  in  order  to  maintain  the  church 
building  in  a reasonable  state  of  repair,  or  to  restore  it  if  destroyed, 
or  even  to  rebuild  it  should  it  in  course  of  time  fall  into  a state 
of  disrepair  incapable  of  being  repaired:  Attorney-General  v. 
F oyster  (1793),  1 Anst.  116.  If  the  building  were  uninsured  and 
destroyed  by  fire  the  intention  of  the  testator  might  be  defeated, 
and  I therefore  think  a reasonable  expenditure  for  insurance  is 
within  the  meaning  given,  by  the  order  appealed  from,  to  the  lan- 
guage of  the  bequest,  and  the  same  observations  apply  to  the  cost 
of  heating  to  the  extent  that  it  would  be  a reasonable  means  of 
keeping  the  building  in  repair. 

For  these  reasons,  I approve  of  the  views  of  the  learned  Judge 
and  think  this  appeal  should  be  dismissed  with  costs.  If  the  appel- 
lants so  desire,  there  may  be  a declaration  in  accordance  with  the 
views  above  expressed  respecting  cost  of  insurance  and  heating. 
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Hodgins,  J.A. : — I do  not  take  quite  the  same  view  as  my  Lord 
the  Chief  Justice  as  to  the  meaning  of  the  bequest  in  this  will. 

The  words  have  reference  to  the  income  from  the  proceeds  of 
an  insurance  policy,  and  the  testator  directs  that  “ all  moneys  pay- 
able under  or  by  virtue  of  the  said  policy  shall  be  paid  to  the 
Reverend  T.  A.  Kind  and  Walter  Comber,  both  of  the  village  of 
Bobcaygeon,  in  trust  to  be  held  and  appropriated  by  them  for  the 
following  use  and  purposes,”  namely,  for  certain  memorials,  the 
cost  of  which  is  not  to  exceed  $500,  and  that  “ the  balance  of  the 
proceeds  of  the  said  insurance-moneys  payable  under  the  said  policy 
after  the  placing  of  the  said  memorials  and  tablets  or  monuments 
as  aforesaid  shall  be  paid  to  the  Toronto  General  Trusts  Corpora- 
tion in  trust  to  invest  and  keep  the  same  invested  and  pay  the 
annual  income  therefrom,  to  be  applied  towards  the  maintenance 
and  repair  either  inside  or  out  of  Christ  Church  at  Bobcaygeon 
under  the  direction  of  the  rector  and  churchwardens  of  the  said 
church  from  time  to  time.” 


The  words  of  this  bequest,  “ the  maintenance  and  repair  either 
inside  or  out  of  Christ  Church  at  Bobcaygeon,”  are  about  as  exten- 
sive as  they  could  be  made,  having  regard  to  the  class  of  charitable 
trust  created  thereby.  In  the  judgment  appealed  from,  the  word 
“ repair  ” is  considered  as  wholly  referable  to  the  fabric,  tp  which 
view  the  word  “ maintenance  ” is  subordinated,  while  the  expres- 
sion “ either  inside  or  out  ” is  treated  in  the  same  way.  To  my 
mind,  and  having  regard  to  the  position  of  the  rector  and  church- 
wardens in  the  Church  of  England,  it  would  be  difficult  to  express 
more  adequately  an  intention  to  include  everything  both  inside 
and  outside  the  church  building  which  would  be  required  to  main- 
tain it  and  enable  it  to  fulfil  its  purpose  as  a Church  of  England 
parish  church.  The  law  in  regard  to  “ reparations  ” alone  is  very 
wide,  according  to  Stirling,  J.,  in  In  re  Palatine  Estate  Charity, 
39  Ch.  D.  54;  and  see  Attorney-General  v.  Wax  Chandlers'  Co., 
L.R.  6 H.L.  1 ; and  many  illustrations  may  be  given  of  the  liberal 
attitude  towards  such  trusts  as  are  here  created. 

It  is  quite  true  that  the  case  of  Regina  v.  Consistory  Court „ 
12  C.B.N.S.  220,  is  a decision  upon  a particular  statute  of  Geo. 
III.  But  it  was  an  appeal  from  an  ecclesiastical  court,  and  in- 
volved the  construction  of  a statute  dealing  with  church-rates.  It 
expresses  the  view  taken  in  ecclesiastical  cases  of  the  word  “ re- 
pair,” and  was  decided  by  four  very  eminent  common  law  lawyers, 
who  had  regard  to  that  view  and  usage.  Sir  William  Erie,  C.J., 
expresses  this  (pp.  233,  234)  : — 

“The  statute  authorises  the  making  of  a rate  for  the  repair 
of  the  church ; and,  at  the  first  reading,  that  would  give  a strong 
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apparent  ground  for  the  argument  that  the  rate  must  be  confined 
to  repairs  in  the  ordinary  sense  of  the  word,  that  is,  to  such 
expenses  as  are  necessarily  incidental  to  the  maintenance  of  the 
fabric  of  the  church,  and  to  nothing  more.  If  the  word  “ repairs  33 
is  capable  of  a wider  construction — if,  looking  at  the  statute,  and 
at  the  usage  which  prevailed  at  the  time  when  the  statute  passed, 
and  the  known  meaning  and  understanding  of  ‘ a rate  for  the 
repairs  of  the  church/  it  means  something  more  than  money  neces- 
sary for  the  maintenance  of  the  fabric,  viz.  money  necessary  for 
the  decent  celebration  of  Divine  service  in  the  church  and  the 
performance  of  the  duties  of  the  churchwardens — then  the  items 
for  which  the  church-rate  now  in  question  was  made  fall  within 
that  wider  description,  and  no  ground  of  objection  can  be  urged 
against  any  particular  item:  they  are  all  confessedly  incidental 
to  the  office,  and  necessary  for  the  performance  of  Divine  worship 
and  the  duties  of  the  churchwardens.  The  sole  question,  there- 
fore, is,  whether  the  word  ‘ repairs  ; is  to  be  taken  in  the  narrow 
and  restricted  sense  of  expenditure  for  the  payment  of  the  car- 
penter and  the  mason  for  the  upholding  of  the  fabric,  or  whether 
it  is  susceptible  of  the  wider  sense  which  I have  adverted  to.  I 
am  very  clear,  from  a consideration  of  the  language  of  the  statute 
and  the  usage  which  has  always  prevailed  on  the  subject,  that  a rate 
for  the  repair  of  the  church  means  a rate  applicable  to  all  the  pur- 
poses to  which  church-rates  had  been  usually  applied,  viz.  the 
sustaining  the  fabric,  the  celebration  of  Divine  service  in  the 
church,  and  the  performance  of  the  ordinary  duties  of  the  church- 
wardens. The  form  of  a rate  for  those  general  purposes  has  com- 
monly been  ‘A  rate  for  the  repair  of  the  church but  it  has  always 
been  applied  to  the  performance  of  Divine  service  and  the  duties 
incident  to  the  office  of  churchwarden.” 


Here  there  is  not  only  the  word  “ repair  33  but  “ maintenance  ” 
also. 

In  In  re  Avenon’s  Charity,  [1913]  2 Ch.  261,  Mr.  Justice 
Warrington  (now  Lord  Justice),  where  the  bequest  was  for  the 
charges  of  a sermon  once  every  year,  having  decided  that  the 
bequest  was  for  a religious  purpose  designed  for  instruction,  held 
that  the  surplus  might  be  devoted  to  the  stipends  of  assistant 
curates,  the  expense  of  the  church  services,  the  religious  instruc- 
tion of  parishioners,  etc.,  as  being  nearest  to  the  expressed  purpose. 

I think  this  is  a case  where  a wide  and  liberal  construction 
should  be  given  to  the  words  of  the  will,  and  that  “ maintenance  33 
should  have  its  full  meaning,  and  “ repair  ” as  well.  In  my  view, 
the  income  may  properly  be  devoted  to  whatever  is  needed  for 
repair  of  the  fabric,  etc.,  the  proper  and  orderly  conduct  and 
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upkeep  of  the  services,  and  the  providing  of  whatever  furniture, 
fittings,  and  vessels  are  needed  therefor,  and  the  heating  of  the 
church  and  its  insurance. 

As  to  the  other  branch  of  the  case  argued,  I think  it  is  clear 
that  the  trusts  corporation  should  remain  custodians  of  the  money 
and  should  hold  the  income  which  remains  unused  in  any  year  sub- 
ject to  be  applied  as  necessity  may  arise. 

The  costs  of  both  parties  should  be  taxed  and  paid  out  of  the 
income. 


Ferguson,  J.A. : — With  deference,  I am  unable  to  agree  to  the 
conclusion  of  the  learned  J udge  appealed  from,  which  ii>  seems  to 
me  was  arrived  at  either  by  reading  into  the  will  the  word  " build- 
ing 99  after  the  words  " Christ  Church,”  or  by  construing  the  words 
"Christ  Church”  as  used  in  the  will  as  meaning  and  referring  only 
to  the  structure  in  which  the  congregation  of  Christ  Church 
worships. 

On  my  reading  of  the  will,  the  testator  intended  the  income  of 
the  moneys  which  he  entrusted  to  the  Toronto  General  Trusts 
Corporation  to  be  used  for  the  maintenance  of  Christ  Church,  as  a 
church,  and  not  merely  for  the  maintenance  of  a building  known 
as  Christ  Church. 

It  seems  to  me  that  there  is  a confusion  of  ideas  arising  out  of 
the  fact  that  both  the  entity  that  occupies  and  uses  Christ  Church 
building  and  the  building  itself  are,  in  ordinary  language,  each 
referred  to  as  Christ  Church. 

I should  be  surprised  if  a gift  for  the  maintenance  of  the 
Toronto  General  Hospital  or  a gift  for  the  maintenance  of  the 
Boys*  Home,  or  some  other  similar  institution,  was  construed  to 
mean  a gift  for  the  maintenance  only  of  the  building  occupied  by 
such  institution. 

In  my  opinion,  the  intention  of  the  testator  will  be  more  nearly 
arrived  at  by  inserting  in  the  will  after  the  word  "maintenance” 
the  words  "Christ  Church,”  than  by  inserting  in  the  will  after  the 
words  "Christ  Church”  the  word  "building.” 

I would  allow  the  appeal  and  declare  that  the  trustees  should 
apply  the  income  for  the  maintenance  of  the  church  as  a church 
and  not  merely  for  the  purpose  of  maintaining  the  buildings  of 
Christ  Church  congregation. 

Smith,  J.A. : — The  question  is  as  to  the  effect  to  be  given  to 
the  following  words  of  the  will,  "to  invest  and  keep  the  same  in- 
vested and  pay  the  annual  income  therefrom,  to  be  applied  towards 
the  maintenance  and  repair  either  inside  or  out  of  Christ  Church 
at  Bobcaygeon  under  the  direction  of  the  rector  and  churchwardens 
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of  said  church  from  time  to  time.”  Grammatically  what  is  to  be 
maintained  and  what  is  to  be  repaired  is  the  same  thing,  and 
“repair”  could  only  refer  to  the  fabric  of  the  building  and 
furnishings. 

It  seems  to  me,  however,  that  this  is  a case  where  the  strict 
literal  meaning  is  controlled  and  modified  by  what  can  be  fairly 
gathered  from  all  the  words  of  the  bequest  to  have  been  the  testator’s 
intention.  The  income  is  much  larger  than  is  required  for  the 
repair  of  the  fabric  of  the  church.  The  testator  directs  that  the 
income  (which  I think  means  the  whole  income)  is  to  be  applied 
towards  the  maintenance  and  repair,  etc.  This  indicates,  I think, 
that  in  the  testator’s  mind,  this  income  would  only  be  a part  of 
the  funds  required  for  the  maintenance  and  repair  he  had  in  con- 
templation. 

For  these  reasons,  I am  of  opinion  that  the  testator  intended 
the  income  to  be  applied  for  the  maintenance  of  the  church  as  an 
institution,  including  the  repair  of  the  building  inside  and  out, 
and  that  the  language  should  be  so  construed  in  order  to  give  effect 
to  the  real  intention  of  the  testator,  though  I quite  agree  that, 
taken  strictly  and  applying  grammatical  rules,  the  words  as  they 
stand  have  the  more  restricted  meaning  given  to  them  in  the  judg- 
ment appealed  from  and  in  that  of  my  Lord  the  Chief  Justice. 

I agree  with  my  brother  Hodgins  as  to  the  custody  of  the 
moneys  and  the  disposition  of  the  costs. 

Appeal  allowed  (Mulock,  C.J.O.,  and  Magee,  J.A.,  dissenting.) 


[APPELLATE  DIVISION.] 

Rex  v.  Hayes. 

Rex  v.  Dean. 

Rex  y.  Reddicliffe. 

Ontario  Temperance  Act — Police  Magistrate's  Convictions  for  Offences 
against  sec.  1/0 — Convictions  Quashed  on  Appeals  to  County  Court 
Judge — Appeals  by  Attorney-General  to  Appellate  Division — Time 
for  Serving  Notice — Reasonable  Time — Sec.  92(12 ) (b)  (12  & IS  Geo. 
V.  ch.  86,  sec.  5(4)) — Sec.  95  (11  Geo.  V.  ch.  73,  sec.  6,  and  12  & IS 
Geo.  V.  ch.  86,  sec.  7) — Analysis  of  Liquor — Failure  to  Prove  Iden- 
tity of  Liquor  Sold  with  that  Analysed — Evidence — “ Rye  Whisky  ” 
— Analysis  Unnecessary — Finding  of  Magistrate  upon  Conflicting 
Evidence — Duty  of  Judge  Hearing  Appeal. 
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Subsection  12(h)  of  sec.  92  of  the  Ontario  Temperance  Act,  as  enacted 
by  (1922)  12  & 13  Geo.  V.  ch.  86,  sec.  5(4),  has  not  the  effect  of  limit- 
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ing  to  15  days  the  time  within  which  the  Attorney-General  may 
appeal  to  the  Appellate  Division  from  the  order  of  a County  Court 
Judge  upon  appeal  from  a conviction  under  the  Act.  Section  95  of 
the  Act  gives  the  Attorney-General  the  right  to  appeal,  but  does  not 
say  within  what  time;  and,  no  rule  having  been  passed  fixing  the 
time,  the  appeal  must  be  taken  within  a reasonable  time. 

Where  the  Judge’s  order  was  made  on  the  9th  February  and  notice  of 
appeal  was  served  by  the  Attorney-General  on  the  7th  April  next 
following,  it  was  held,  that  the  appeal  was  brought  within  a reason- 
able time. 

In  a case  where  the  evidence  failed  to  shew  that  a bottle  of  beer  pur- 
chased by  a detective  from  the  defendant  was  the  bottle  that  con- 
tained beer  analysed  by  the  Government  Analyst  and  certified  to 
contain  7.44  per  cent,  of  proof  spirts,  it  was  held,  that  there  was  no 
evidence  of  an  illegal  sale,  and  the  order  of  the  County  Court  Judge 
was  affirmed. 

In  a case  where  there  was  a conflict  of  evidence,  and  the  magistrate, 
who  saw  the  witnesses,  believed  the  Crown’s  witnesses  and  dis- 
believed the  defendant,  it  was  held,  that  the  County  Court  Judge 
erred  in  quashing  the  conviction. 

Where  the  evidence  of  two  detectives  was,  that  they  bought  “ rye 
whisky  ” from  the  defendant,  an  analysis  was  not  necessary  to  prove 
that  what  they  bought  was  intoxicating  liquor. 

Appeals  by  the  Attorney-General  for  Ontario,  on  behalf  of  the 
Crown,  from  orders  of  Gauld,  Jun.Co.C.J.,  25  O.W.N.  179,  quash- 
ing convictions  of  the  defendants. 


May  22  and  23.  The  appeals  were  heard  by  Mulock,  C.J.O., 
Magee,  Hodgins,  Feeguson,  and  Smith,  JJ.A. 

F.  P.  Brennan , for  the  appellant. 

M.  J.  O'Reilly , K.C.,  for  the  defendants,  respondents. 

June  2.  The  judgment  of  the  Court  was  read  by  Mulock, 
C.J.O. : — The  defendants  in  these  cases  were  convicted  by  the 
Police  Magistrate  for  the  City  of  Hamilton  of  selling  intoxicating 
liquor  in  contravention  of  sec.  40  of  the  Ontario  Temperance  Act. 
On  appeal  to  the  Junior  Judge  of  the  County  Court  of  the  County 
of  Wentworth  the  convictions  were  quashed,  and  the  Attorney- 
General  now  appeals  to  this  Court  from  the  decisions  of  the 
learned  County  Court  Judge. 

The  judgment  of  the  County  Court  Judge,  in  each  case,  was 
pronounced  on  the  9th  February,  1924,  and  notices  of  appeal  by 
the  Attorney-General  were  served  on  the  7th  April.  The  de- 
fendants* counsel  contends  that  the  notices  of  appeal  were  too  late, 
and  in  support  of  his  contention  relies  upon  subsec.  12  ( b ) of  sec. 
92  of  the  Ontario  Temperance  Act,  as  enacted  by  (1922)  12  & 13 
Geo.  V.  ch.  86,  sec.  5 (4).  That  subsection  reads  as  follows: — 

“The  order  of  the  Judge  shall  not  take  effect  until  15  days 
from  the  date  thereof,  provided,  however,  that  if  the  release  of  a 
person  from  custody  has  been  ordered,  the  Judge  may,  with  the 
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approval  of  the  Crown  Attorney,  grant  bail  to  the  prisoner  in  such 
snm  and  with  such  surety  or  sureties  as  the  Judge,  with  the 
approval  of  the  Crown  Attorney,  may  deem  sufficient,  and  may 
take  the  recognizance  of  the  accused  accordingly,,  conditioned  to 
await  and  abide  by  the  decision  of  the  Appellate  Division,  to 
which  an  appeal  may  be  taken  as  provided  by  section  95  of  this 
Act” 

The  defendants5  counsel  argued  that  this  subsection  meant 
that  the  Crown  .must  launch  its  appeal  within  15  days  of  the 
dates  of  the  orders,  otherwise  its  right  to  appeal  is  gone. 

The  words  “ order  of  the  Judge  shall  not  take  effect  until  15 
days  from  the  date  thereof55  do  not,  I think,  refer  to  the  time  within 
which  the  Attorney- General  may  appeal,  but  merely  mean  that  the 
operation  of  the  order  appealed  from  shall  be  suspended  for  15 
days. 

Section  95  (as  enacted  in  1921  by  11  Geo.  Y.  ch.  73,  sec.  6, 
and  amended  in  1922  by  12  & 13  Geo.  Y.  ch.  86,  sec.  7) 
gives  the  Attorney- General  the  right  to  appeal,  but  does  not 
say  within  what  time,  and,  the  Court  having  passed  no  rules 
fixing  the  time,  the  appeal  must  be  taken  within  a reason- 
able time.  With  hesitation  I have  reached  the  conclusion  that 
the  present  appeals  were  made  within  a reasonable  time.  I,  there- 
fore, now  proceed  to  deal  with  them  on  their  merits. 

In  the  Hayes  case  the  defendant  was  convicted  of  the  unlaw- 
ful sale  of  a bottle  of  beer.  The  evidence  shews  that  Hayes  sold  to 
one  James  Swanson,  a special  provincial  policeman,  in  the  presence 
of  Arthur  Lawrie,  another  special  provincial  policeman,  a bottle 
of  been,  and  that  Swanson  delivered  it  to  Mr.  Sarvis,  Provincial 
Inspector  of  the  License  Department.  The  prosecution  put  in  a 
certificate  of  J.  F.  Morley,  Government  Analyst,  which  was  to  the 
effect  that  a certain  sample  of  liquor  contained  in  a bottle,  sealed 
with  an  official  seal,  No.  C.1632,  and  seized  by  him,  contained 
7.44  per  cent,  of  proof  spirits.  The  following  is  the  only  evidence 
as  to  the  delivery  of  the  beer  to  the  analyst : — 

“Q.  Do  you  know  anything  about  a bottle  of  beer  sent  to  you 
for  analysis  ? A.  This,  your  Worship,  was  handed  by  the  operators 
at  my  office  and  was  sent  from  there  to  the  analyses  department. 

“Q.  What  officers  ? A.  Lawrie  and  Swanson.  . . . 

“Q.  Where  are  these  seals  kept  to  be  put  over  the  top  of  it?  A. 
Kept  in  the  office. 

“Q.  How  do  these  special  officers  get  them?  A.  Well,  they 
are  handed  the  seals  and  labels  when  they  make  a purchase  of  this 
kind.  They  seal  and  label  the  bottle  with  them.55 

I do  not  think  the  evidence  shews  that  the  bottle  of  beer  pur- 
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chased  by  Swanson  was  the  bottle  of  beer  analysed  by  the  Govern- 
ment Analyst,  and;  therefore,  there  is  no  evidence  that  the  beer 
sold  to  Swanson  contained  more  than  2%  per  cent,  of  proof  spirits. 
For  this  reason  I would  dismiss  the  appeal  in  the  Hayes  case. 

In  the  Dean  case  the  said  Swanson  swore  that  on  the  17'th  June, 
1923,  he,  along  with  the  said  Arthur  Lawrie,  entered  the  Cecil 
Hotel  in  Hamilton,  where  Dean  then  was,  and  asked  him  for  “a 
shot  of  whisky ;”  that  Dean,  then,  in  the  bar,  delivered  to  him  “a 
shot  of  whisky,”  and  received  from  Swanson  in  payment  therefor  50 
cents.  Swanson  swore  that  what  he  received  from  Dean  was  rye 
whisky.  Arthur  Lawrie  swore  that  he  was  present  with  Swanson 
on  the  occasion  in  question,  and  he  afso  asked  Dean  for  a “shot  of 
whisky”  and  received  it,  paying  Dean  therefor  50  cents. 

The  defendant  on  oath  denied  having  sold  whisky  to  either 
Swanson  or  Lawrie.  On  the  conclusion  of  the  evidence,  the 
magistrate  gave  judgment  in  these  words : — 

“ Well,  Mr.  O’Reilly,  I have  not  any  reason  whatever  to  doubt 
these  two  men  who  gave  evidence  for  the  Crown.  My  confidence 
in  their  testimony  increased  every  five  minutes  that  they  were  under 
your  cross-examination.  I find  him  guilty  and  he  is  fined  $500 
or  three  months  in  gaol.” 

The  learned  Judge  quashed  the  conviction,  but  on  what  ground 
does  not  clearly  appear.  In  his  reasons  for  judgment  he  says: 
“There  were  no  samples  of  whisky  taken  away  and  analysed.” 

Swanson  and  Lawrie  swore  that  what  they  got  was  rye  whisky. 
It  is  common  knowledge  that  what  is  known  as  rye  whisky  is  in- 
toxicating, and  therefore  an  analysis  was  not  necessary  in  order  to 
prove  that  what  they  purchased  and  received  from  Dean  was 
intoxicating,  and  was  therefore  “liquor”  within  the  meaning  of 
sec.  2 (/)  of  the  Ontario  Temperance  Act. 

The  learned  Judge  also  makes  the  following  observations, 
apparently  in  support  of  his  orders  quashing  the  convictions  of 
Dean  and  Reddicliffe:  “The  accused  is  entitled  to  what  is  com- 
monly called  the  benefit  of  the  doubt.”  “No  one  is  to  be  con- 
victed on  mere  conjecture,  however  shrewd)  the  guess  may  be.” 
“The  onus  is  on  the  Crown.  Suspicion  is  not  evidence,  and  the 
accused  is  entitled  to  the  benefit  of  the  doubt.”  “ The  Act  does 
not  abolish  the  fundamental  principle  that  the  accused  is  to  be 
presumed  innocent  until  guilt  is  proved.”  “While  the  enforce- 
ment of  the  liquor  law  is  of  importance,  it  is  of  minor  moment 
compared  with  the  upholding  of  due  respect  for  the  administra- 
tion of  justice.”  “ In  view  of  the  interpretation  given  the  Act  by 
the  Supreme  Court  Judges,  I would  not  convict.” 

I am  unable  to  discover  what  application  these  general  observa- 
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tions  have  to  the  case  in  question.  There  was  a conflict  of  evidence, 
and  the  magistrate,  who  saw  the  witnesses,  believed  the  Crown’s 
witnesses  and  disbelieved  the  defendant.  I therefore  think  the 
learned  Judge  erred  in  quashing  the  conviction  of  Dean,  and  his 
order  should  be  set  aside  with  costs. 

In  the  ReddiclifFe  case,  James  Swanson,  above  mentioned, 
swore  that  on  the  15th  June,  1923,  he  entered  the  defendant’s 
hotel,  the  Athletic  Hotel,  and  purchased  one  drink  of  whisky  from 
the  defendant  personally,  paying  him  therefor  50  cents,  and  that 
shortly  thereafter  the  said  Arthur  Lawrie  entered  the  hotel  and 
purchased  two  drinks  of  rye  whisky  from  the  defendant  and  paid 
him  for  them.  Lawrie  also  swore  that  on  the  occasion  in  question 
he  purchased  from  the  defendant  two  drinks  of  whisky,  paying 
therefor  50  cents,  and  that  it  was  intoxicating  liquor.  The 
defendant  on  oath  denied  having  sold  whisky  to  either  Swanson 
or  Lawrie. 

With  this  conflict  of  evidence  the  magistrate  convicted  the 
defendant,  and  the  inference  must  be  that  he  believed  the  wit- 
nesses for  the  Crown  and  disbelieved  the  defendant.  Under  these 
circumstances,  it  was  not  open  to  the  learned  Judge  sitting  in 
appeal  to  reverse  the  magistrate’s  finding  of  fact,  and  therefore 
his  order  quashing  the  conviction  of  the  defendant  Reddicliffe  must 
be  set  aside  with  costs. 

Orders  accordingly . 


[MIDDLETON,  J.A.] 

Re  Armstrong. 

Trusts  and  Trustees — Investments  of  Trust-fund — Adjustments  between 
Life-tenant  and  Remaindermen — Securities  Purchased  at  Premium 
and  others  Purchased  at  Discount  — Duty  of  Trustees  - — Sale  of 
Securities  before  Maturity — Opinion  of  Court — Academic  Question 
— Unauthorised  Investments. 

Where  a fund  is  held  upon  trust  for  investment,  the  income  to  be  paid 
to  one,  and  upon  his  death  the  fund  to  go  to  others,  the  duty  of  the 
trustees  is  to  preserve  the  capital  intact  and  to  obtain  for  the  life- 
tenant  as  large  an  interest-yield  as  is  consistent  with  safety  and  the 
observance  of  the  law  under  the  instrument  of  trust  as  to  the  class  of 
investments  made  and  so  to  adjust  the  investments  that  the  life- 
tenant  will  receive  annually  his  due  proportion. 

Upon  an  originating  motion  made  by  trustees  submitting  questions  for 
the  opinion  of  the  Court,  it  appeared  that  authorised  investments  had 
been  made  in  securities  purchased  at  a premium  and  also  in  securi- 
ties purchased  at  a discount,  and  directions  were  given  for  adjust- 
ment between  life-tenant  and  remaindermen,  upon  the  rule  that  the 
capital  must  remain  intact  and  everything  beyond  the  capital  arising 
from  the  investment  is  primd  facie  income  and  goes  to  the  life-tenant. 
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1924.  Semblc,  in  the  case  of  an  unauthorised  investment  having  a higher 
yield  than  normal,  the  life-tenant  can  take  only  the  normal  yield. 

Re  A question  in  respect  of  securities  purchased  at  a discount  or  at  a 
Armstrong,  premium  and  sold  before  maturity,  as  to  the  basis  of  adjustment  of 
the  difference  between  the  purchase-price  and  the  sale-price,  was  not 
answered,  because  it  had  no  concrete  foundation  and  did  not  admit 
of  an  answer  which  could  be  made  applicable  in  all  circumstances. 


Motion  by  the  trustees  of  a fund  for  an  order  determining 
questions  arising  as  to  the  rights  of  the  person  entitled  to  the 
income  of  the  fund  for  life  and  of  the  persons  entitled  to  the  corpus 
after  his  death. 

June  4.  The  motion  was  heard  by  Middleton,  J.A.,  in  the 
Weekly  Court,  Toronto. 

A.  J.  Thomson,  for  the  trustees  and  the  life-tenant. 

F.  W.  Harcourt,  K.C.,  for  the  infant  and  unborn  remaindermen. 

An  adult  remainderman,  although  notified,  did  not  appear. 

June  7.  Middleton,  J.A. : — A fund  is  held  upon  trust  for 
investment,  the  income  to  be  paid  to  one,  and  upon  his  death  the 
fund  will  go  to  others.  Certain  investments  have  been  made, 
falling  into  two  classes : first,  where  a bond  has  been  purchased  at 
a premium  so  that  the  actual  interest-yield  will  be  less  than  the 
amount  of  the  interest  actually  paid,  the  difference  representing 
that  which  must  be  set  aside  to  replace  ( the  capital  paid  out  as 
premium,  so  that  in  the  end  the  capital  may  not  be  depleted;  the 
second,  where  debentures  have  been  purchased  at  a discount  so 
that  the  income  actually  received  will  be  less  than  the  yield  upon 
the  debentures,  the  difference  representing  the  amount  of  the 
discount  upon  the  purchase.  Unless  this  is  distributed  by  allowing 
to  the  life-tenant  the  actual  yield,  there  will  be  in  this  case  an 
increase  of  capital.  The  question  asked  in  each  case  is  similar: 
Is  the  life-tenant  entitled  to  the  interest-yield  or  to  that  which 
is  actually  paid,  leaving  the  remainder  to  bear  the  loss  in  the  one 
case  and  to  have  the  gain  in  the  other  ? 

I deal  with  this  case  upon  the  theory  that  the  investments  are 
authorised  by  the  trust  instrument.  This  explanation  is  neces- 
sary because  in  the  case  of  an  unauthorised  investment  having  a 
higher  yield  than  normal  the  life-tenant  can  only  take  the  normal 
yield,  the  excess  being  regarded  as  rightly  the  property  of  the 
remaindermen,  because  it  flows  from  the  unauthorised  investment 
of  the  capital  in  securities  which  place  it  in  jeopardy : In  re  Chaytor. 
[1905]  1 Ch.  233;  In  re  Beech , [1920]  1 Cli.  40. 

Interest  is  money  paid  for  the  use  of  money,  and  it  makes  no 
difference  whether  this  be  paid  as  percentage  periodically  or 
whether  it  is  paid  by  a lump  sum — the  capital  remains  intact, 
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and  everything  beyond  the  capital  arising  from  the  investment  is 
prima  facie  income  and  goes  to  the  life-tenant.  I am  not  speaking 
of  cases  in  which  there  has  been  an  appreciation  or  depreciation 
of  the  capital  itself.  If  capital  is  lost,  the  life-tenant  is  not  called 
upon  to  make  it  good,  and  conversely,  if  the  capital  itself  increases 
in  value,  the  life-tenant  is  not  entitled  to  the  increment.  Where 
the  capital  is  safely  invested  and  is  returned  with  increment, 
the  increment  is  that  which  goes  to  the  life-tenant  as  the  fruit 
of  the  investment. 

To  illustrate  this  in  the  concrete,  one  of  the  investments  in 
question  here  is  $37,473.33  par  value  railway  bonds,  bearing  4 per 
cent,  interest.  Because,  at  the  time  these  bonds  were  purchased, 
money  was  worth  upon  the  market  more  than!  6 per  cent.,  the 
trustees  were  enabled  to  purchase  these  bonds  on  the  basis  of  a 
yield  of  6.10,  paying  $29,810.03.  The  coupon  at  4 per  cent, 
upon  the  face  value  yields  semi-annually  $749.47,  but  if  this  only 
is  all  that  is  paid  to  the  life-tenant  he  will  not  be  receiving  the 
true  earnings  resulting  from  this  investment.  The  difference 
between  the  price  paid  and  the  amount  that  will  be  repaid  is  just 
as  truly  part  of  the  earnings  of  this  investment  as  the  coupon 
interest  itself,  and  the  life-tenant  should  be  paid  the  actual  yield, 
so  that  when  the  money  is  repaid  the  capital  will  be  intact.  This 
result  can  readily  be  accomplished  by  transferring  from  uninvested 
capital  to  the  revenue  account  the  necessary  sums  from  year  to 
year.  Conversely,  where  the  security  has  been  purchased  at  a 
premium,  there  must  be  transferred  from  the  actual  income 
received  from  year  to  year  enough  to  make  good  the  deficiency, 
so  that  the  corpus  may  in  the  end  be  found  to  be  intact. 

In  cases  where  there  is  no  free  capital  to  enable  this  adjustment 
to  be  made,  the  trustees  would  be  guilty  o-fj  a breach  of  trust 
towards  the  life-tenant  if  they  invested  the  trust-funds  in  securities 
purchased  at  a large  discount,  so  that  they  could  not  make  good 
to  the  life-tenant  what  would  otherwise  be  a shortage  upon  his 
income. 

In  consideration  of  this  and  kindred  problems,  it  must  be  borne 
in  mind  by  trustees  that  they  are  trustees  not  for  the  remainder- 
men alone  in  disregard  of  the  rights  of  the  life-tenant,  nor  for  the 
life-tenant  disregarding  the  interests  of  the  remaindermen. 
Trustees  must  preserve  an  even  hand  as  between  these  two  con- 
flicting interests.  The  duty  towards  the  capital  is  to  preserve  it 
intact.  The  duty  towards  the  tenant  for  life  is  to  obtain  as  large 
a yield  as  is  consistent  with  safety  and  the  observance  of  the  law 
under  the  instrument  of  trust  as  to  the  class  of  investment  made; 
and,  furthermore,  so  to  adjust  the  investments  that  the  life-tenant 
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will  receive  annually  his  due  proportion.  It  is  not  consistent  with 
the  due  observance  of  such  trust  that  some  portion  of  the  income, 
as  I have  defined  it,  should  be  so  crystallized  that  it  will  not  be 
payable  for  a term  of  years.  This  is  particularly  so  when  the 
income  is  payable  to  an  individual  as  tenant  for  life,  and  he  may 
not  survive  the  period  when  the  crystallized  increment  may  fall  in. 

A third  question  is  asked  which  has  no  concrete  foundation : If 
securities  purchased  at  a discount  or  at  a premium  are  sold  before 
maturity,  on  what  basis  should  adjustment  between  the  life-tenant 
and  the  remaindermen  of  the  difference  between  the  purchase- 
price  and  the  sale-price  be  made?  I do  not  think  that  the  Court 
should  answer  an  abstract  question;  and,  furthermore,  I do  not 
think  that  the  question  submitted  admits  of  an  answer  which 
could  be  made  applicable  under  all  circumstances.  If  the  inter- 
est rate  to  be  expected  from  investments  falls,  a security  which  has 
been  purchased  at  an  earlier  date  may  be  said  to  increase  in 
value.  The  capital  invested  does  not  change  in  its  value.  The 
difference  arises  from  the  fact  that  the  interest-yield  is  equivalent 
to  the  yield  upon  a larger  sum  of  money  at  the  lower  rate.  It 
is  the  good  fortune  of  the  tenant  for  life  that  the  investment  was 
made  at  a time  which  secured  him  this  higher  yield,  and  the 
trustees  cannot  convert  this  higher  yield  into  capital  by  selling  the 
security.  It  is  true  that  if  a larger  price  is  secured  and  the  invest- 
ment is  made  at  a lower  rate,  all  other  things  being  equal,  the 
total  of  the  capital  and  income  will,  under  ordinary  circumstances, 
be  exact  mathematical  equivalents,  but  the  life-tenant  is  entitled 
to  more  than  the  actual  income  yielded  upon  the  new  investment 
of  the  augmented  fund  at  the  lower  rate.  He  also  should  have  the 
apparent  increment  to  the  capital  dealt  with  in  the  way  already 
indicated.  If  the  securities  run  for  the  same  period  of  time,  this 
occasions  no  difficulty,  but  if  the  substituted  investment  is  for  a 
longer  term,  then  it  may  well  be  that  the  probable  future  fall 
of  the  interest-yield  introduces  a new  factor.  If  the  original  invest- 
ment and  its  high  yield  extend  for  the  probable  duration  of  the 
life  of  the  individual  life-tenant,  he  is  not  concerned  with  the  higher 
yield  in  the  future,  and  his  interests  ought  not  to  be  sacrificed  for 
the  sake  of  future  tenants  for  life  or  for  the  remaindermen  if  they 
fall  into  possession  of  the  fund  upon  his  death.  There  may  also 
be  other  factors  to  be  considered  when  a concrete  case  arises,  so 
that  it  would  be  as  inexpedient  as  it  would  be  improper  that  I 
should  endeavour  to  deal  with  a problem  which  has  not  yet  arisen, 
and  where  some  factors  are  as  yet  unknown. 
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[RIDDELL,  J.] 

Union  Bank  of  Canada  y.  Nettleton. 

Banks  and  Banking — Cheques  Drawn  on  Bank  on  Day  before  Suspen- 
sion of  Payment  — Presentment  — Acceptance  after  Suspension — 
Powers  of  Local  Manager  — Liability  of  Drawer  of  Cheques  to 
Holder — Amount  of  Cheques  Debited  by  Bank  to  Drawer. 

The  defendant,  on  the  17th  August,  1923,  drew  upon  the  H.  hank,  two 
cheques  in  favour  of  men  from  whom  he  had  bought  goods.  These 
cheques  were,  on  the  same  day,  deposited  by  the  payees  in  the  U. 
bank,  and  that  bank,  early  on  the  18th  August,  sent  the  cheques  to 
the  H.  bank  for  payment;  the  messenger  found  the  doors  closed,  the 
bank  having  suspended  payment  and  being  hopelessly  insolvent.  By 
an  arrangement  between  the  local  managers  of  the  two  banks,  made 
in  the  afternoon  of  that  day,  the  cheques  were,  on  that  day,  marked 
“ accepted  ” by  the  H.  bank  as  of  the  17th,  and  the  defendant  was 
debited  with  the  amount  thereof.  The  U.  bank,  the  holders  of  the 
cheques,  sued  the  defendant  for  that  amount:  — 

Held,  that  the  plaintiffs  did  all  they  were  called  upon  to  do  by  way  of 
presentment  when  the  messenger  attended  on  the  morning  of  the  18th 
for  that  purpose  and  found  the  doors  of  the  H.  bank  closed;  and  the 
acceptance  in  the  afternoon  did  not  discharge  the  defendant’s  legal 
obligation,  which  was  placed  upon  him  when  the  H.  bank  did  not  pay 
the  cheques  in  the  forenoon — the  acceptance,  even  if  the  local  man- 
ager had  the  right  to  give  it,  was,  in  the  circumstances,  nugatory  as 
to  any  effect  upon  the  defendant’s  rights. 

Semble,  if  the  plaintiffs,  presenting  the  cheques  and  knowing  that  they 
could  get  the  money  on  them,  had  contented  themselves  with  an 
acceptance,  the  defendant  would  have  been  relieved,  at  all  events  if 
the  acceptance  were  within  the  powers  of  the  local  manager. 

Action  to  recover  the  aggregate  amount  of  two  cheques  drawn 
by  the  defendant  upon  the  Home  Bank  of  Canada  and  dishonoured. 

June  5 and  9.  The  action  was  tried  by  Riddell,  J.,  without  a 
jury,  at  a Toronto  sittings. 

Everett  Bristol , for  the  plaintiffs. 

H.  J.  Scott , K.C.,  for  the  defendant. 

June  10.  Riddell,  J. : — The  defendant,  being  a cattle-buyer  in 
rather  a large  way  of  business,  entered  into  an  arrangement  with 
the  Home  Bank  at  Melbourne,  Ont.,  apparently  at  the  request  of 
the  bank,  that  he  would  draw  cheques  upon  that  bank  (in  which 
he  had  no  deposit),  and  at  the  end  of  each  day  give  the  bank  a 
cheque  for  the  total  of  the  day’s  cheques,  upon  his  own  bank,  the 
Royal  Bank  of  Canada  at  Strathroy. 

On  the  17th  August,  1923,  the  defendant  drew  two  cheques  on  the 
Home  Bank  in  favour  of  J.  H.  McCracken  and  R.  Carruthers  for 
$1,191  and  $87  respectively — these  payees  on  the  same  day  deposited 
them  in  the  Union  Bank  of  Canada,  Melbourne  branch ; that  bank 
gave  credit  for  the  amounts — in  McCracken’s  case  cancelling  a 
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note  foT  $485  and  interest  and  crediting  the  balance,  $699,  and  in 
Carruthers’  case  the  balance  of  $44.50  (after  some  deduction). 

The  same  day,  but  apparently  after  banking  hours,  the  Home 
Bank  head  office,  through  the  acting  general  manager,  Calvert,  sent 
specific  instructions  to  the  branches  that  no  business  was  to  be 
done — the  branch  at  Melbourne  (as  elsewhere)  did  not  open  for 
business  on  the  18th  August  or  since.  The  Home  Bank  is  in 
liquidation  and  hopelessly  insolvent. 

Apparently  in  ignorance  of  the  disaster,  the  local  manager  of  the 
Union  Bank  at  Melbourne  sent  the  cheques  over  to  the  Home  Bank 
for  payment  about  9 a.m.  on  the  18th  August)  the  clerk  found  the 
doors  closed  and  returned  and  informed  the  Union  Bank  local  man- 
ager. That  officer  in  the  afternoon  called  up  the  Home  Bank  mana- 
ger, McAndliss,  and  it  was  arranged  between  them  that  the  Home 
Bank  manager  should  accept  the  cheques  as  of  the  17th,  and  this  was 
done  about  3 p.m.  of  the  same  day,  the  18th — whereupon  apparently 
the  Home  Bank  proceeded  to  debit  the  defendant  with  the  amount. 
This  silly  bit  of  supposed  smartness  has  been  the  cause  of  all  the 
trouble. 

In  the  meantime  the  defendant,  adding  up  his  cheques  for  the 
17th,  found  the  total  to  be  $5,225.70,  and  gave  the  Home  Bank 
his  cheque  upon  the  Royal  Bank,  Strathroy,  for  the  amount — next 
morning,  finding  the  Home  Bank  closed,  he  stopped  payment  of 
the  cheque. 

The  Union  Bank  notified  the  defendant  of  the  non-payment  of 
the  cheques. 

On  the  19th  November,  1923,  the  Union  Bank  charged  back 
the  amount  of  the  cheques  against  its  customers,  McCracken  and 
Carruthers;  and,  by  an  arrangement  made  with  them,  re-credited 
on  the  19th  April,  1924. 

The  defendant  has  been  and  is  willing  to  pay  some  one  the 
amount  of  the  cheques  ; but  the  liquidator  of  the  Home  Bank  is 
not  willing  to  abandon  the  claim  against  him  arising  out  of  the  debit 
charged  on  marking  the  cheques  accepted. 

In  the  ordinary  case  he  would  interplead,  but  that  course  has 
been  found  not  open  to  him — the  bank  being  in  liquidation. 

This  action,  brought  by  the  Union  Bank  against  him  for  the 
amount  of  the  cheques,  was  tried  before  me  without  a jury  on  the 
5th  and  9th  June,  when  the  facts  were  brought  out. 

I thought  I should  not  decide  the  case  without  notice  to  the 
liquidator  of  the  Home  Bank ; he  and  his  counsel  appeared  before 
me,  and  counsel,  being  offered  an  opportunity  to  argue  the  case  as 
amicus  curice,  thought  it  well  not  to  do  so.  I must  therefore  decide 
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without  the  advantage  of  a presentation  of  the  point  of  view  of  the 
liquidator. 

Were  it  not  for  the  so-called  acceptance  by  the  local  manager 
of  the  Home  Bank  on  the  18th  August,  there  could  be  no  possible 
doubt  of  the  liability  of  the  defendant;  but  Mr.  Scott  contends  that 
this  acceptance  relieves  him. 

It  is  clear  law  that  if  the  plaintiffs,  presenting  the  cheques  and 
knowing  that  they  could  get  the  money  on  them,  had  preferred — 
or  contented  themselves  with — an  acceptance,  the  defendant  would 
have  been  relieved;  at  all  events  if  the  acceptance  were  within  the 
powers  of  the  local  manager  of  the  Home  Bank : Boyd  v.  Nasmith 
(1888),  17  O.R.  40;  Johns  v.  Standard  Bank  of  Canada  (1911), 
2 O.W.N.  910,  18  O.W.R.  650;  Township  of  Wellesley  v.  McFaddin 
(1911),  19  O.W.R.  637,  2 O.W.N.  1337;  Legare  v.  Arcand  (1895), 
Q.R.  9 S.C.  122;  La  Banque  Jacques-C artier  v.  La  Corporation  de 
Limoilu  (1899),  Q.R.  17  S.C.  211;  Falconbridge  on  Banking  and 
Bills  of  Exchange,  3rd  ed.,  pp.  858,  sqq .;  Maclaren  on  Bills  Notes 
and  Cheques,  5th  ed.,  pp.  426,  sqq. 

But  the  facts  here  are  different — there  was  no  actual  presenta- 
tion of  the  cheques  for  payment ; an  attempt  to  present  for  payment 
in  the  morning  had  been  futile  because  of  the  impossibility  of 
presentment;  the  presentment  (such  as  it  was)  in  the  afternoon 
was  not  for  payment;  both  bank-managers  knew  that  no  money 
could  be  paM  out;  and  the  presentment  (so-called)  was  simply  in 
pursuance  of  the  silly  and  tricky  scheme  to  make  it  appear  that  the 
cheque  had  been  accepted  the  day  before. 

I am  of  opinion  that  the  plaintiffs  did  all  they  were  called  upon 
to  do  by  way  of  presentment  when  the  clerk  attended  on  the 
morning  of  the  18th  for  that  purpose  and  found  the  doors  of  the 
Home  Bank  closed.  Lex  non  cogit  ad  impossibilia — impotentia 
excusat  legem. 

And  further  I think  the  acceptance  in  the  afternoon  of  the 
18th  did  not  discharge  the  defendants  legal  obligation,  which  was 
placed  on  him  when  the  Home  Bank  did  not  pay  the  cheques  in 
the  morning. 

Not  to  press  the  point  that  the  Home  Bank  local  manager  had 
not  the  right  to  give  the  bank's  acceptance — and  he  knew  it — 
which  distinguishes  Brunelle  v.  Ostigny  (1911),  Q.R.  21  K.B.  302, 
the  acceptance  under  the  circumstances  was  nugatory  as  to  any 
effect  upon  the  defendant's  rights. 

There  is  no  magic  in  the  name  or  the  status  of  a bank  or  banker 
— quoad  customers  a bank  is  not  a trustee  but  an  ordinary  debtor 
or  creditor:  Foley  v.  Hill  (1848),  2 H.L.C.  28. 

Nor  is  there  any  magic  in  the  name  of  a cheque — for  all  pur- 
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poses  of  this  case,  a cheque  is  an  inland  bill  of  exchange  which  is 
expected  to  be  presented  only  for  payment.  When  the  customer 
makes  a cheque,  he  draws  a bill  of  exchange  on  the  bank — when  the 
bank  pays  it,  the  bank  may  charge  it  up  to  the  drawer.  If  the 
holder,  instead  of  taking  payment,  is  content — or  prefers — to  take 
an  acceptance,  the  effect  is  that  the  bank  is  held  to  lay  away  so 
much  of  the  drawer’s  money  as  will  pay  the  cheque,  and  becomes 
itself  the  debtor  of  the  holder^ — in.  that  event,  of  course,  the  drawer 
is  debited  by  the  bank.  This  could  not  be  done  in  the  present 
instance — all  financial  transactions  of  the  bank  had  ceased,  as 
every  one  knew — and  the  acceptance  was  simply  nugatory. 

I think  the  defendant  was  not  relieved,  and  that  the  plaintiffs 
must  have  judgment  for  the  amount  of  the  cheques  and  interest; 
but,  in  the  exercise  of  the  discretion  given  me  by  law,  I do  not 
award  them  costs. 

While  I have  not  referred  to  all  of  them,  I have  read  and 
considered  Gaden  v.  Newfoundland  Savings  Bank,  [1899]  A.C. 
281,  and  the  other  cases  cited  in  the  text-books  mentioned. 

Judgment  for  the  plaintiffs  without  costs. 


[APPELLATE  DIVISION.] 

Re  Garland  and  City  of  Toronto. 


Municipal  Corporations — Widening  of  Highway — Expropriation  of  Land 
— Offer  to  Compensate  Landowner  by  Acquiring  and  Transferring 
to  him  other  Land — Consolidated  Municipal  Act,  1922,  12  & 13  Geo. 
V.  ch.  72,  secs.  322(1),  322a(l) ,(2) ,(3) — Special  Act  ( City  of 
Toronto ) 1 Geo.  V.  ch.  119,  sec.  12 — Consideration  of  Offer  by  Arbi- 
trator, 

The  easterly  part  of  a lot  owned  by  G.  was  expropriated  by  by-law  and 
taken  by  the  city  corporation  for  the  purpose  of  widening  a street. 
In  the  course  of  arbitration  proceedings  to  determine  the  amount  of 
compensation  to  be  paid  to  G.  for  the  portion  of  his  lot  taken  and  for 
injury  to  the  remainder  of  his  lot,  the  corporation  offered  to  transfer 
to  G.  part  of  the  adjoining  lot,  which  it  did  not  own  and  had  as  yet 
taken  no  steps  to  expropriate:  — 

Held,  having  regard  to  the  provisions  of  an  Act  respecting  the  City  of 
Toronto,  1 Geo.  V.  ch.  119,  sec.  12,  and  secs.  322(1)  and  322a  (1),  (2), 
(3),  of  the  Consolidated  Municipal  Act,  1922,  that  the  offer  should  be 
taken  into  account  and  dealt  with  by  the  arbitrator  in  his  award. 

Case  stated  by  the  Official  Arbitrator  for  the  City  of  Toronto, 
as  follows : — 

1.  On  the  30th  May,  1921,  the  Municipal  Council  of  the  City 
of  Toronto  undertook  the  widening  of  Yonge  street  to  a width 
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of  86  feet  from  Lawton  boulevard  to  the  northern  city  limits,  under 
the  provisions  of  the  Local  Improvement  Act,  and  has  since 
acquired  all  the  land  within  the  limits  of  the  street  as  so  widened, 
and  has  proceeded  with;  and  executed  the  physical  part  of  the 
said  work,  but  has  not  made  an  assessment  of  the  cost  of  the  im- 
provement. 

2.  For  the  purpose  of  the  said  work  the  said  council,  by  its  by- 
law number  8,814,  passed  on  the  7th  July;  1921,  expropriated 
certain  lands,  and  the  said  lands  were  afterwards  taken  by  the 
said  corporation.  A copy  of  the  said  by-law  number  8,814  is 
attached  hereto  and  made  part  of  this  case.* 

3.  Nicholas  Garland  was  at  the  time  of  the  passing  of  by-law 
number  8,814  the  owner  of  lot  number  154,  plan  M.  87,  on  the 
south-west  corner  of  Yonge  street  and  Glengrove  avenue,  and  the 
easterly  part  of  the  said  lot  was  expropriated  and  taken  under  the 
said  by-law  for  the  purpose  of  widening  Yonge  street  as  afore- 
said. 

4.  The  said  Nicholas  Garland  is  still  the  owner  of  the  remain- 
ing portion  of  the  said  lot. 

5.  The  said  Nicholas  Garland  claimed  compensation  from  the 
said  corporation  for  that  portion  of  his  property  taken  and  expro- 
priated as  aforesaid  and  for  the  decrease  in  value  and  injury  done 
to  the  remainder  of  the  said  lot,  and  the  said  claim  has  been 
referred  to  the  Official  Arbitrator  to  be  determined. 

6.  In  the  arbitration  proceedings  aforesaid  the  corporation  has 
offered  to  transfer  to  the  said  Nicholas  Garland  part  of  lot  number 
153,  plan  M.  87’,  lying  immediately  to  the  west  of  the  said  lot 
number  154,  equal  in  area  to  the  part  of  said  lot  number  154  taken 
and  expropriated  as  aforesaid. 

7.  The  corporation  is  not  the  owner  of  the  said  lot  number  153 
or  of  any  part  thereof,  nor  has  the  corporation,  either  in  connec- 
tion with  the  widening  of  the  said  Yonge  street  or  in  any  other 
manner  whatsoever,  taken  any  steps  to  expropriate  or  otherwise 
acquire  the  said  lot  number  153  or  any  part  thereof,  nor  has  any 
offer  or  agreement  been  made  by  the  owner  of  the  said  lot  number 
153  to  convey  the  same  or  any  part  thereof  to  the  corporation  or 
to  the  said  Nicholas  Garland. 

8.  The  question  stated  for  the  opinion  of  the  Court  is,  whether 
the  offer  made  by  the  corporation  as  aforesaid  is  an  offer  that  the 
arbitrator  is  required,  by  subsec.  2 of  sec.  322 a of  the  Consolidated 
Municipal  Act,  1922,  to  take  into  account  and  deal  with  in  his 
award. 
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Nothing  turned  upon  the  terms  of  the  expropriating  by-law. 
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April  3.  The  case  was  heard  by  Latchford,  C.J.,  Middleton, 
Masten,  and  Orde,  JJ.A. 


Le  Garland  Robertson,  K.C.,  for  Garland,  argued  that  the  offer  in 

and  question  could  not  be  taken  into  consideration  by  the  arbitrator, 
City  of 

Toronto,  because  the  corporation  had  no  power  to  acquire  and  grant  to  Gar- 
land the  property  fronting  on  Glengrove  avenue  in  the  rear  of 
his  lot,  which,  if  acquired  and  granted,  would  give  him  an  area 
equal  to  that  which  he  had  previous  to  the  expropriation,  and  with 
the  same  frontage  on  Glengrove  avenue  and  on  Yonge  street  as 
improved  by  the  widening. 

C.  M.  Colqutioun,  for  the  city  corporation,  contended  that  the 
city  had  such  power,  and  in  support  of  his  contention  relied  upon 
secs.  322  and  322a.  of  the  Consolidated  Municipal  Act,  12  & 13 
Geo.  Y.  ch.  72;  the  special  Act  (City  of  Toronto)  1 Geo.  V.  ch. 
119,  sec.  12;  and  Taylor  v.  City  of  Toronto  (1922),  22  O.W.N.  491. 


June  13.  The  judgment  of  the  Court  was  read  by  Latchford, 
C.J. : — This  is  a case  stated  for  the  opinion  of  the  Court  by  the 
Official  Arbitrator  for  the  City  of  Toronto. 

It  is  not  contended  that  the  facts  are  not  fully  and  accurately 
set  forth  in  the  submission  before  the  Court. 

On  Garland’s  behalf  it  is  argued  that  the  city  corporation 
has  no  power  to  acquire  and  grant  to  him  the  property  on  Glen- 
grove avenue  in  the  rear  of  his  lot,  which,  if  acquired  and  granted, 
would  give  him  an  area  equal  to  that  which  he  had  previous  to 
the  expropriation,  and  with  the  same  frontages  on  Glengrove  avenue 
and  Yonge  street  as  improved  by  the  widening,  and  that,  lacking 
such  power,  the  offer  of  the  city  corporation  cannot  be  taken  into 
consideration  by  the  Official  Arbitrator. 

The  city  corporation  relies,  in  the  first  place,  on  sec.  322  of  the 
Consolidated  Municipal  Act,  1922,  12  & 13  Geo.  Y.  ch.  72.  Subsec- 
tion 1 of  that  section  empowers  the  council  of  every  corporation  to 
pass  by-laws  for  acquiring  or  expropriating  any  lands  required  for 
the  purposes  of  the  corporation.  Such  a by-law  was  duly  passed 
providing,  inter  aim , for  the  expropriation  of  Garland’s  land. 

Subsections  2 and  3 of  sec.  322 a are  next  invoked  in  support  of 
the  city’s  contention.  They  are  as  follows  : — 

“(2)  If  in  any  arbitration  proceeding  to  fix  compensation  for 
land  taken  by  it  the  corporation  shall  offer  to  transfer  or  assure 
additional  or  other  land  to  the  owner  by  way  of  enlarging  the 
remainder  of  his  parcel  or  in  substitution  for  his  parcel  such 
offer  shall  be  taken  into  account  by  the  arbitrators  and  dealt  with 
in  the  award,  and  if  the  award  is  based  on  such  transfer  being 
made  the  offer  shall  be  binding  on  the  corporation  in  the  terms 
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fixed  by  the  award  (subject  to  any  right  of  appeal)  and  the  offer 
and  final  award  shall  together  constitute  an  agreement  between 
the  parties  and  the  owner  shall  be  entitled  to  have  such  additional 
or  substituted  land  assured  him  in  accordance  therewith. 

“(3)  In  such  case  upon  the  application  of  the  corporation 
or  of  any  interested  party  the  Municipal  Board  may  make  such 
orders  to  compel  the  taking  by  the  corporation  of  such  additional 
land  for  the  purposes  of  the  agreement  and  concerning  the  com- 
pensation payable  thereon  and  as  to  the  vesting  of  the  title  to 
the  land  in  accordance  with  the  agreement  as  may  be  necessary 
to  protect  and  enforce  the  rights  of  all  parties  interested.” 

By  the  special  Act  (City  of  Toronto)  1 Geo.  V.  ch.  119,  sec. 
12,  the  city  corporation  has  power  to  acquire  any  land  within  200 
feet  of  any  street  widened  as  Yonge  street  has  been  widened.  The 
land  so  acquired  may,  by  virtue  of  subsec.  1 of  sec.  322a,  be  used 
towards  making  compensation  to  the  owner  of  land  taken  as 
Garland's  has  been:  Taylor  v.  City  of  Toronto , 22  O.W.N.  491. 
As  the  area  mentioned  in  the  offer  is  within  200  feet  of  Yonge 
street,  the  offer  should,  in  my  opinion,  be  taken  into  account  and 
dealt  with  by  the  arbitrator.  Accordingly,  the  answer  to  his  ques- 
tion should  be  in  the  affirmative. 

Judgment  accordingly. 


[APPELLATE  DIVISION.] 

[IN  BANKRUPTCY.] 

Re  Carson. 

Bankruptcy — Payments  Made  to  Creditor  toithin  three  Months  before 
Receiving  Order — Recoupment  of  Trust-funds  Improperly  Used  by 
Debtor — Bankruptcy  Act,  sec.  31 — “ Creditors  ” — Intention  to  Pre- 
fer— Necessity  for  Concurrent  Intent — “ Pressure ” — Sec.  31(2). 

Moneys  improperly  withdrawn  by  an  executor  from  the  funds  of  the 
testator’s  estate  and  applied  to  the  executor’s  own  uses  were  restored 
by  him  within  three  months  before  he  was  declared  bankrupt:  — 

Held,  that  the  restoration  was  not  a preferential  payment  within  the 
meaning  of  sec.  31  of  the  Bankruptcy  Act. 

The  estate  was  not  a “ creditor  ” of  the  executor  within  the  meaning  of 
the  section,  though  in  some  sense  a creditor. 

Review  of  the  authorities.  Molsons  Bank  v.  Halter  (1890),  18  Can. 
S.C.R.  88,  specially  referred  to. 

The  intention  of  the  debtor  to  yield  to  the  dictates  of  his  conscience 
and  to  the  fear  of  the  consequences  of  his  crime  negatived  the  inten- 
tion to  prefer.  And,  at  any  rate,  the  intention  of  the  debtor  is  not 
enough — the  creditor  too  must  intend  to  obtain  a preference. 

Benallack  v.  Bank  of  British  North  America  (1905),  36  Can.  S.C.R.  120, 
followed. 
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Re  Webb  (1921),  51  O.L.R.  5,  2 C.B.R.  16,  and  In  re  Bell  (1922),  2 
C.B.R.  271,  approved. 

The  absence  of  fraudulent  intention,  by  reason  of  the  circumstances  in 
which  the  fund  was  taken,  did  not  constitute  “ pressure  ” within  the 
meaning  of  subsec.  2 of  sec.  31. 

Motion  by  the  trustee  in  bankruptcy  of  the  estate  of  R.  J.. 
Carson  for  an  order  declaring  certain  payments  made  by  the  debtor 
to  the  executors  of  James  Carson,  deceased,  null  and  void  as, 
against  the  trustee. 

March  27.  The  motion  was  heard  by  Fisher,  J.,  in  Chambers. 

T.  Sheard , for  the  trustee. 

IF.  A.  McMaster , for  James  M.  Carson,  one  of  the  executors  of 
James  Carson,  deceased. 

April  11.  Fisher,  J. : — The  debtor  carried  on  business  at 
1185  Bloor  street  west,  Toronto.  A receiving  order,  declaring  the 
debtor  bankrupt,  was  made  on  the  10th  January,  1924.  The 
debtor  had  borrowed  from  his  father,  since  deceased,  $3,500.  The 
father’s  name  was  James  Carson.  He  died,  leaving  a will,  and 
probate  thereof  was  granted  to  the  debtor  and  to  J ames  M.  Carson,, 
the  executors  named  in  the  deceased’s  will.  The  executors  opened 
a bank-account  in  the  Bloor  and  Mount  St.  Clarens  avenue  branch 
of  the  Bank  of  Nova  Scotia,  in  the  name  of  the  James  Carson 
estate.  The  debtor  withdrew  from  that  account  between  the  13th 
April,  1922,  and  the  13th  March,  1923,  $970. 

On  the  18th  December,  1923,  he  withdrew  from  his  own  busi- 
ness $200 ; on  the  26th  December,  $360 ; and  on  the  27th  Decem- 
ber, 1923,  $410;  and  deposited  these  sums  to  the  credit  of  the 
executors’  account  in  the  said  bank. 

It  will  be  seen  that  the  payments  were  all  made  to  the  James 
Carson  estate  within  three  months  prior  to  the  granting  of  the 
receiving  order;  and,  under  sec.  31  of  the  Bankruptcy  Act,  would 
be  prima  facie  fraudulent  preferences. 

The  debtor  was  examined  under  oath  under  the  provisions  of 
the  Bankruptcy  Act,  and  counsel  representing  the  trustee  and  the 
debtor  appeared  thereon.  No  notice  was  given  to  the  executors  to 
appear  on  that  examination  to  represent  the  estate.  Since  that 
examination  the  debtor  has  absconded,  and  his  whereabouts  are 
unknown. 

Under  the  will  of  the  deceased  the  debtor  is  entitled  to  a one- 
third  share  in  the  residuary  estate.  The  amount  of  this  share 
cannot  yet  be  ascertained,  as  the  estate  has  not  been  fully  ad- 
ministered. 

Counsel  for  the  executor  James  M.  Carson  submitted  that,  if 
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it  should  be  held  that  the  payments  attacked  were  preferential 
and  fraudulent  as  against  creditors,  and  the  moneys  must  he  re- 
turned to  the  trustee  of  the  debtor’s  estate,  the  executors  should 
be  entitled  to  set  off  the  amount  found  due  as  improperly  with- 
drawn against  the  debtor’s  share  in  the  residuary  estate;  and,  in 
the  event  of  the  debtor’s  share  in  the  residuary  estate  being  found 
insufficient  to  recoup  the  executors,  then  that  the  executors  should 
be  allowed  to  rank  as  ordinary  creditors  on  the  debtor’s  estate  for 
any  balance  owing. 

Counsel  for  the  executors  submitted  that  the  payments  made 
by  the  debtor  were  all  trust-funds,  and  as  such  were  not  subject 
to  the  provisions  of  the  Bankruptcy  Act,  and  also  that  any 
admission  made  by  the  debtor  on  his  examination  under  the  Bank- 
ruptcy Act,  the  executors  not  being  represented  on  that  examina- 
tion, cannot  be  used  against  the  executors  on  this  motion.  I up- 
hold this  objection.  The  trustee  produced  three  cheques  of  the 
debtor  shewing  the  payments  attacked  on  this  motion.  The 
cheques  have  marked  on  them  the  following  words,  “ Return  of 
trust-funds.” 

The  cheques  are  payable  to  the  James  Carson  estate  or  order, 
and  are  endorsed  by  the  debtor,  and  it  is  admitted  that  these 
cheques  were  deposited  to  the  credit  of  the  executors’  account  in 
the  Bank  of  Nova  Scotia. 

The  main  question  for  determination  is,  were  these  payments 
made  by  the  debtor  in  favour  of  a creditor  of  the  debtor?  If  the 
James  Carson  estate  was  a creditor  of  the  debtor,  then  there  can 
be  no  question  that  the  payments  come  clearly  within  sec.  31  of 
the  Bankruptcy  Act.  If,  on  the  other  hand,  the  executors  of  James 
Carson  were  not  creditors  of  the  debtor,  then  that  section  would 
not  apply,  because  sec.  31  expressly  provides  that  “Every  payment 
. . . by  any  insolvent  person  in  favour  of  any  creditor  . . . 

with  a view  of  giving  such  creditor  a preference  . . . shall 

. . . be  deemed  fraudulent.  . . .” 

When  the  trust-moneys  were  withdrawn  from  the  executors’ 
account  and  were  not  then  disbursed  under  the  will,  it  is  only 
reasonable  to  conclude  that  the  moneys  must  have  been  used  by 
the  debtor  in  his  business  or  otherwise  spent  by  him;  and,  as  this 
was  long  before  the  receiving  order  was  made,  these  moneys  were 
no  longer  capable  of  being  ear-marked  and  could  not  be  followed 
and  recovered.  The  trust  element  disappeared,  the  relationship 
of  debtor  and  creditor  arose,  and  the  James  Carson  estate  became 
a creditor  of  the  debtor. 

In  my  opinion,  as  soon  as  it  became  impossible  to  follow  the 
identity  of  the  trust-funds,  the  higher  rights  of  the  executors  dis- 


651 

Fisher,  J. 
1924. 

Re  Caeson. 


652 


ONTARIO  LAW  REPORTS. 


[VOL. 


Fisher,  J. 
1924. 

Re  Oarson. 


appeared,  and,  as  I have  stated,  they  became  ordinary  creditors 
of  the  debtor.  According  to  the  affidavit  of  James  M.  Carson 
filed  on  this  motion,  the  debtor  was  a co-executor  of  James  Carson, 
and  James  M.  Carson  has  sworn  that  the  debtor  improperly  with- 
drew, in  breach  of  his  trust,  moneys  belonging  to  the  estate. 
< James  M.  Carson  also  states  that  he  did  not  know  that  the  debtor 
was  improperly  using  the  trust-funds,  and  no  doubt  that  is  true; 
but  it  was  his  duty  to  have  seen  that  the  moneys  were  properly 
disbursed  in  accordance  with  the  terms  of  the  will  of  the  testator. 
In  this  he  was  negligent,  and  I can  see  no  just  reason  why  the 
creditors  of  the  debtor  should  now  suffer.  It  would  be  contrary 
to  the  whole  scheme  of  the  Bankruptcy  Act  if  a debtor  could 
borrow  or  secure  trust-funds,  use  the  moneys  as  capital,  and 
thereby  secure  credit  in  carrying  on  his  business,  and,  on  the  eve 
of  a voluntary  liquidation  or  being  forced  into  bankruptcy  by 
some  creditor,  then,  under  the  appearance  of  making  good  a breach 
of  trust,  take  the  property  of  his  creditors  and  recoup  that  trust. 
It  must  be  assumed  that  the  debtor  did  not  repay  these  moneys 
in  the  ordinary  course  of  business  and  with  the  object  of  remaining 
in  business,  but  that  the  payments  were  made  by  him  when  he 
well  knew  that  his  financial  condition  was  such  that  he  could  not 
continue  in  business.  There  is  no  evidence  in  this  case  of  the 
debtor’s  co-executor  threatening  the  debtor  for  misappropriation 
of  trust-funds  or  that  the  debtor’s  motive  in  making  the  payments 
was  to  avoid  arrest;  but,  on  the  admissible  facts,  I mu§t  assume 
that  his  real  object  was  to  recoup  his  father’s  estate,  as  he  was 
jointly  liable  with  his  brother  for  the  administration  of  that  estate; 
and  it  may  also  be  that  he  was  desirous  of  concealing  from  the 
beneficiaries  his  breach  of  trust. 

It  is  to  be  noted  that  the  executors,  shortly  after  these  moneys 
were  repaid,  disbursed  practically  the  same  amount  to  certain 
beneficiaries  named  in  the  will.  Why  was  this  done  by  the 
executors  so  soon  after  these  moneys  were  repaid?  The  executors 
were  both  personally  liable  to  the  beneficiaries  named  in  the  will. 
The  debtor  here  was  making  payments  of  moneys  to  himself  as 
well  as  to  his  co-executor.  Under  the  Act  he  was  insolvent 
because  of  the  receiving  order  being  made  within  a period  of 
three  months.  Ignorance  of  one  executor  will  not  rebut  the  pre- 
sumption under  subsec.  2 of  sec.  31.  Molsons  Bank  v.  Halier 
(1890),  18  Can.  S.C.R,  88,  relied  on  by  counsel  for  the  executors, 
is  of  no  assistance,  as  the  judgment  in  that  case  was  pronounced 
when  pressure  was  recognised  as  depriving  a transaction  of  its 
voluntary  character.  Under  the  Bankruptcy  Act  the  doctrine  of 
pressure  is  eliminated.  In  the  present  case,  whether  the  debtor’s 
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motive  was  fear  of  prosecution  or  to  cover  up  his  breach  of  trust 
or  a mere  voluntary  payment  to  favour  his  father’s  estate  at  the 
expense  of  his  general  creditors,  the  fact  is  that  he  took  moneys 
belonging  to  his  creditors  and  paid  them  to  himself  and  his  co- 
executor, and  within  three  months  thereafter  was  declared  a bank- 
rupt by  the  Court.  See  Trusts  and  Guarantee  Go.  v.  Munro 
(1909),  19  O.L.R.  480. 

There  must  be  a finding  that  the  payments  made  were  in 
contravention  of  sec.  31  of  the  Bankruptcy  Act,  and  therefore  void 
as  against  the  trustee. 

There  will  be  judgment  in  favour  of  the  trustee  for  a return 
of  the  moneys  paid  by  the  debtor  and  deposited  to  the  credit  of 
the  executors’  account,  together  with  savings  bank  interest,  and 
judgment  in  favour  of  the  executors  of  James  Carson  declaring 
that  they  are  entitled  to  set  off  as  against  the  amount  found  due 
to  the  trustee  in  bankruptcy  the  debtor’s  interest  in  the  residuary 
estate  of  the  deceased;  and,  should  the  debtor’s  interest  in  the 
residuary  estate  be  not  sufficient  to  recoup  that  estate,  the  executors 
will  then  be  entitled  to  rank  as  ordinary  creditors  on  the  debtor’s 
estate  for  any  balance. 

The  trustee  is  entitled  to  his  costs  out  of  the  estate  and  under 
the  circumstances  I think  the  executor  James  M.  Carson  should 
also  have  his  costs  payable  out  of  the  estate. 

The  executors  of  James  Carson  appealed  from  the  order  of 
Fisher,  J. 

May  26.  The  appeal  was  heard  by  Latchford,  C.J.,  Hodgins, 
Middleton,  and  Orde,  JJ.A. 

McMaster , for  the  appellants,  argued  that  the  executors  were 
not  “creditors”  of  the  debtor  in  the  narrow  sense  in  which  the 
term  is  used  in  the  Bankruptcy  Act,  and  that  the  debtor  in  repay- 
ing the  money  which  he  had  misappropriated  was  not  making  a 
preferential  payment.  The  relationship  between  the  debtor  and 
the  estate  was  not  that  of  debtor  and  creditor,  but  that  of  trustee 
and  cestui  que  trust , and  the  debtor’s  motive  in  paying  back  the 
money  was  not  to  prefer  his  cestui  que  trust  but  to  repair  the  wrong 
which  he  had  done  by  his  breach  of  trust:  Molsons  Bank  v.  Halter , 
18  Can.  S.C.R.  88;  In  re  Lake,  [1901]  1 K.B.  710;  Ex  p.  Stubbins 
(1881),  17  Ch.  D.  58;  Ex  p.  Taylor  (1886),  18  Q.B.D.  295.  The 
duty  to  make  good  the  debtor’s  wrong  is  sufficient  to  protect  the 
transaction:  Halwell  v.  Township  of  Wilmot  (1897),  24  A.R.  628; 
Imperial  Trusts  Co.  of  Canada  v.  Langley  (1916),  11  O.W.N.  262. 
Counsel  also  argued  that  the  concurrent  intention  to  prefer  of  both 
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the  debtor  and  the  cestui  que  trust  must  be  present  in  order  to 
invalidate  the  transaction,  and  referred  on  this  point. to  Re  Gold- 
stein (1923),  53  O.L.R,  60,  and  Re  Well  (1921),  51  O.L.R.  5. 

Sheard,  for  the  trustee  in  bankruptcy,  respondent,  contended 
that  the  payments  in  question  constituted  a fraudulent  preference 
as  found  by  the  learned  Judge  below,  and  should  be  paid  over  to 
the  trustee  in  bankruptcy.  The  executors  were  creditors  of  the 
debtors,  and  those  payments  therefore  came  clearly  within  sec.  31 
of  the  Bankruptcy  Act:  Sharp  v.  Jackson , [1899]  A.C.  419;  In  re 
Blackpool  Motor  Car  Co.  Ltd.,  [1901]  1 Ch.  77;  Re  Inrig  Shoe  Co. 
Ltd.  (1924),  26  O.W.N.  119,  4 C.B.R.  516.  Counsel  also  urged 
that,  as  the  debtor  himself  had  a share  in  the  trust-fund,  he  was 
in  effect  preferring  himself. 


June  13.  Middleton,  J.A. : — Appeal  from  an  order  of  Mr. 
Justice  Eisher  in  Bankruptcy  directing  the  executors  of  James 
Carson  to  pay  to  the  trustee  three  sums,  aggregating  $970,  with 
interest,  upon  the  theory  that  these  sums  paid  by  the  debtor  to  the 
appellants  in  the  month  of  December,  1923,  constitute  a fraudulent 
preference. 

The  facts  are  not  in  dispute.  The  debtor,  on  five  occasions 
beginning  on  the  13th  April,  1922,  and  ending  on  the  13th  March, 
1923,  drew  cheques  upon  an  account  in  the  Bank  of  Nova  S'cotia 
where  trust-moneys,  the  property  of  the  estate,  had  been  deposited. 
These  sums  were  in  fact  stolen,  and  were  used  by  the  debtor  in 
the  carrying  on  of  his  business.  Shortly  before  the  assignment,  and 
without  the  knowledge  of  his  co-executor  or  of  any  of  the  bene- 
ficiaries, the  debtor  refunded  this  stolen  money.  The  learned 
Judge  in  Bankruptcy  held  that  the  executors  were  creditors  of  the 
debtor,  and  these  payments,  therefore,  came  clearly  within  the 
provisions  of  sec.  31  of  the  Bankruptcy  Act.  He  further  found 
that  the  trust-funds  were  replaced  by  the  debtor  without  any 
pressure  on  the  part  of  his  co-executor  or  beneficiaries  and  for  the 
purpose  of  concealing  his  misconduct  from  the  beneficiaries. 
Under  these  circumstances,  the  payments  being  made  within  three 
months  of  the  bankruptcy,  the  learned  Judge  thought  that  they 
must  be  regarded  as  preferential. 

In  the  consideration  of  the  problems  presented,  it  is,  I think, 
necessary  to  keep  several  considerations  quite  distinct  and  to  avoid 
the  tendency  to  allow  the  discussion  to  overlap. 

First,  are  those  who  represent  the  trust-fund  improperly  taken 
by  the  insolvent  trustee,  creditors  within  the  meaning  of  sec.  31? 

That  a defrauding  trustee  is  a debtor  and  the  fund  is  a creditor, 
in  some  sense,  admits  of  no  doubt.  The  thief  who  takes  the  pro- 
perty of  another  may  be  sued,  and  if  he  is  a bankrupt  those  whose 
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property  he  has  taken  may  rank  as  creditors,  but  this  is  not 
enough  to  answer  the  question  propounded  as  to. the  meaning  of 
this  section.  What  Parliament  is  aiming  at  here  is  the  equitable 
distribution  of  the  debtor’s  property  among  those  who  have,  in  the 
due  course  of  business,  voluntarily  given  him  credit.  Under  the 
complicated  conditions  of  modern  life,  every  manufacturer  or 
wholesale  merchant  must  find  retailers  to  sell  the  goods  manu- 
factured or  dealt  in,  and  business  could  not  be  conducted  save 
upon  the  extensive  system  of  credit  which  now  prevails.  So  long 
as  the  purchaser  can  carry  on  business  at  a profit,  all  goes  well, 
but  in  the  event  of  his  failing  to  accomplish  this,  when  his  capital, 
often  small  when  compared  with  the  volume  of  his  trading,  seems 
to  have  disappeared  or  to  be  in  danger  of  disappearing,  the  law 
steps  in,  and,  to  mitigate  the  hardship  to  the  creditors,  seeks  to 
provide  for  ratable  distribution.  More  and  more,  the  view  prevails 
that  a merchant  in  trading  holds  his  assets  as  a trust  for  his 
creditors.  The  idea  is  not  dissimilar  to  that  which  prevents  a 
company  from  depleting  its  capital.  The  capital  is  regarded  as  a 
sacred  trust  which  it  is  the  duty  of  the  directors  and  shareholders 
to  preserve  intact. 

What,  then,  is  the  situation,  when  the  debtor  does  not  obtain 
credit  in  the  usual  way,  but  illegally  takes  the  property  of  another 
and  uses  it  in  his  business  ? 

That  other  has  a claim  as  a creditor  for  which  he  can  rank, 
but  his  situation  is  widely  different  from  those  who  become  creditors 
of  their  own  volition  and  for  their  own  profit.  He  is  a creditor 
in  invitum — much  against  his  own'  will — and  with  no  chance  of 
gain,  and  so  it  is  said  that  he  is  “a  creditor  and  much  more.” 
When  the  debtor  has  taken  a trust-fund,  if  it  remains  intact  or 
can  be  ear-marked  in  whole  or  in  part,  ihe  cestuis  que  trust  can 
retake  it,  it  is  theirs;  but,  when  the  money  taken  has  been  em- 
ployed by  the  debtor  in  carrying  on  his  business  and  paid  away 
to  his  ordinary  creditors,  they  may  have  no  other  remedy  than  to 
rank  and  take  their  dividends,  yet  they  are  far  from  being  in  the 
same  situation  as  those  who  give  credit  and  for  whose  benefit  in 
one  sense  the  debtor  was  trading.  For  this  reason,  if  the  debtor, 
moved  by  his  own  instincts  of  propriety  and  his  fear  of  punishment 
for  his  rascality,  makes  good  the  trust-fund  taken,  he  has  always 
been  regarded  as  doing  something  quite  other  than  preferring  a 
creditor  contrary  to  the  provisions  of  the  Bankruptcy  statutes. 

I think  this  is  in  no  way  in  conflict  with  Sharp  v.  Jackson, 
[1899]  A.C.  419,  426,  where  Lord  Halsbury  says: — 

“Although  there  are  other  and  peculiar  elements  in  the  relation 
between  a cestui  que  trust  and  a trustee,  undoubtedly  the  relation 
of  debtor  and  creditor  can  and  does  exist.” 
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These  other  and  peculiar  elements,  I think,  take  him  ont  of 
this  statutory  provision. 

This  vi^w  seems  to  have  the  sanction  of  the  great  work  bearing 
the  Lord  Chancellor’s  name,  Halsbury’s  Laws  of  England,  vol.  2, 
para.  469,  where  it  is  said : — 

“In  like  manner,  where  an  insolvent  defaulting  trustee  re- 
places money  or  property  forming  part  of  the  trust-estates  which 
he  has  abstracted  or  taken,  this  does  not  amount  to  a payment  or 
transfer  to  a creditor  within  this  provision  of  the  bankruptcy  law.” 

In  earlier  cases  the  view  had  been  even  more  strongly  expressed, 
e.g.,  in  Ex  p.  Stubbins , 17  Ch.D.  58,  69,  James,  L.J.  (Brett  and 
Cotton,  L.JJ.,  concurring),  had  said  of  the  restoration  of  stolen 
money : — 

“ It  seems  to  me  impossible  to  hold  that  such  a payment  can 
be  treated  as  a fraudulent  preference  of  a creditor.” 

In  Ex  p.  Taylor , 18  Q.B.D.  295,  where  the  defaulting  trustee 
conveyed  to  his  honest  co-trustee,  Lord  Esher  held  (p.  300)  that 
the  case  was  not  within  the  Act,  for  “the  relation  of  debtor  and 
creditor  did  not  exist.” 

It  has  been  assumed  that  these  cased  were  overruled  by  Sharp 
v.  Jackson , [1899]  A.C.  419;  but  in  In  re  Lake , [1901]  1 K.B. 
710,  this  is  questioned;  and  Lord  Justice  Rigby  is  very  bold  in 
his  assertion;  and  it  is  said  that  Lord  HJalsbury’s  statement  was  a 
questionable  dictum. 

Moreover,  in  Molsons  Bank  v.  Halter , 18  Can.  S.C.R.  88,  our 
own  highest  tribunal  adopted  the  earlier  view.  Mr.  Justice  Strong 
(p.  94)  refused  to  regard  such  a payment  as  a preference,  “for 
the  reason  that  the  persons  for  whose  benefit  the  security  was  given 
were  not  creditors  within  the  meaning  of  this  section  of  the  statute 
but  have  rights  higher  than  those  of  creditors.” 

In  all  these  cases  there  is,  however,  a unanimous  approval  of 
the  view  of  Lord  Justice  James,  in  the  case  I have  quoted,  that 
the  intention  of  the  debtor  to  yield  to  the  dictates  of  his  conscience 
and  the  fear  of  the  consequences  of  his  crime  negatives  the  inten- 
tion to  prefer  or  rather  so  submerges  it  that  it  ceases  to  be  a factor. 

“ You  must  also  . . . take  into  account  the  man’s  own 

mind,  and  see  whether,  if  he  has  done  a very  wicked  and  abomin- 
able thing,  he  may  not  afterwards  have  been  doing  that  which,  if 
he  had  a scrap  of  conscience  left,  he  ought  to  have  done — repair 
his  former  evil  deed.  If  you  come  to  the  conclusion  that  that  was 
the  dominant  motive  in  his  mind,  you  must  hold  that  he  made  the 
payment,  not  with  the  view  of  preferring  the  person  to  whom  he 
made  it,  but  in  order  to  satisfy  his  own  conscience :”  per  Lord 
Esher  in  Ex  p.  Taylor,  18  Q.B.D.  at  pp.  299,  300. 
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Unless  the  provision  of  onr  statute  to  be  referred  to  later  on 
makes  the  change,  upon  this  second  ground  the  attack  also  fails. 

It  has  been  held  under  earlier  legislation  which  cannot  be  dis- 
tinguished from  this  Act,  that  the  intention  of  the  debtor  alone 
is  not  enough.  The  creditor  must  intend  to  obtain  a preference. 
The  concurrent  intention  of  both  parties  is  essential : Benallack  v. 
Bank  of  British  North  America  (1905),  36  Can.  S.C.R.  120.  Mr 
Justice  Orde  in  Be  Webb  (1921),  51  O.L.R.  5,  2 C.B.R,  16,  deter- 
mined that  this  statute  should  be  similarly  construed.  The  Court 
of  Appeal  in  Manitoba  has  arrived  at  the  same  conclusion  in  a very 
carefully  considered  case:  In  re  Bell  (1922),  2 C.B.R.  271.  This 
affords  a third  ground  on  which  the  plaintiff . fails,  for  here  the 
fund  was  restored  as  furtively  as  it  had  been  stolen,  and  the  co- 
trustee and  cestuis  que  trust  had  no  “intention”  either  when  the 
debt  arose  or  when  it  was  discharged. 

There  remains  the  question  whether  the  absence  of  fraudulent 
intention,  by  reason  of  the  circumstances  under  which  the  fund 
was  taken,  constitutes  “pressure”  within  the  meaning  of  subsec. 
2 of  sec.  31,  which  provides  that  a transaction  having  the  effect 
of  giving  a creditor  a preference  shall  be  deemed  prima  facie  to 
have  been  made  with  the  prohibited  intention,  “and  evidence  of 
pressure  shall  not  be  receivable  or  avail  to  support  such  transac- 
tion.” It  is  true  that  in  Sharp  v.  Jackson  the  motive  which 
impels  a thief  to  make  good  his  theft  is  spoken  of  as  pressure  from 
within,  and  from  the  circumstances,  but  this  is  figurative  language 
and  not  definition.  The  statute  refers  to  that  pressure  exercised 
by  the  creditor  over  a debtor,  relied  upon  in  a long  series  of  cases 
as  upholding  a preferential  payment  or  transaction.  When  the 
debtor  and  the  creditor  both  knew  the  law,  it  sometimes  happened 
that  pressure  was,  in  fact,  very  gentle  before  the  debtor  parted 
with  his  property.  Demand  was  made  with  a farcical  simulation 
of  earnestness  so  that  the  transaction  might  be  upheld.  It  was 
this  type  of  pressure  that  Parliament  intended  to  do  away  with. 
In  In  re  Bell  {supra)  the  Manitoba  Court  agrees  in  this  view  of 
the  statute. 

It  is  suggested  that  the  fact  that  the  debtor  has  a share  in  the 
trust-fund  indicates  his  real  motive.  It  is  said  that  he  wanted  to 
prefer  himself.  There  is  nothing  in  this,  as  his  share  in  the  trust- 
estate  passes  to  his  trustee. 

The  appeal  should  be  allowed,  with  costs  here  and  below  to  be 
paid  by  the  trustee : this  without  prejudice  to  his  right,  if  any,  to 
indemnity  out  of  the  estate. 

Latchford,  C.J.,  and  Hodgins,  J.A.,  agreed  with  Middleton, 
J.A. 

43 — 55  o.l.r. 
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Orde,  J.A. : — The  only  doubt  remaining  in  my  mind  at  the 
close  of  the  argument  was,  whether  or  not  the  desire  to  replace 
the  moneys  which  the  insolvent  had  improperly  removed  from  the 
trust-fund  in  his  hands  as  executor  came  within  the  doctrine  of 
pressure,  as  that  doctrine  is  applied  in  England  in  cases  of  alleged 
preferential  transactions.  If  so,  then  the  express  language  of  sec. 
31  of  our  Act  would  exclude  it  as  a defence. 

I think,  however,  that  it  is  clear  that  pressure  must  involve 
the  threat  or  the  belief  that  legal  proceedings  are  about  to  be 
taken.  Pressure  must  be  something  from  without,  which  induces 
the  debtor  to  satisfy  the  pressing  creditor..  Cases  like  the  present, 
where  a trustee  has  replaced  moneys  misappropriated  from  a trust- 
fund  are  treated  in  Halsbury’s  Laws  of  England,  vol.  2,  pp.  281-5, 
as  quite  distinct  from  the  doctrine  of  pressure. 

The  provision  of  sec.  31  excluding  pressure  as  a defence  does 
not  therefore  apply. 

I have  read  the  judgment  of  my  brother  Middleton,  in  all  of 
which  I concur. 

Appeal  allowed. 


[APPELLATE  DIVISION.] 

Martin  v.  Youngson. 

Limitation  of  Actions — Action  by  Mortgagee  against  Guarantor  of  Mort- 
gage— Mortgage-deed  Executed  by  Guarantor — Action  upon  Cove- 
nant— Limitations  Act,  sec.  49(1)  (k) — Acknowledgment  within 
Statutory  Period — Sec.  54 — Application  of  Moneys  Received  from 
Rents  and  Sales — Extinguishment  of  Interest  and  Payments  for 
Improvements — Moneys  Realised  from  Assets  of  Mortgagors  and 
Paid  to  Mortgagee  — Whether  Payments  Made  within  Statutory 
Period — Realisation  by  Agent  of  Mortgagee. 

The  defendant  was  sued  as  guarantor  of  a mortgage  made  to  the  plain- 
tiff by  an  incorporated  company.  The  defendant  had  executed  the 
indenture  of  mortgage,  which  contained  clauses  whereby  he  guaran- 
teed the  payment  of  the  mortgage-moneys.  The  mortgage  was  made 
in  April,  1909,  and  the  action  was  begun  in  December,  1922:  — 

Held,  that  the  action  was  “ an  action  upon  a covenant  contained  in  an 
indenture  of  mortgage,”  and  therefore  came  within  sec.  49,  subsec. 
1 (k) , of  the  Limitations  Act,  R.S.O.  1914,  ch.  75;  and  the  period  of 
limitation  was  1,0  years. 

(2)  That  the  letters  of  the  defendant  did  not  amount  to  an  acknow- 
ledgment, within  sec.  54  of  the  Limitations*  Act,  adequate  to  take  the 
case  out  of  the  statute. 

(3)  That  the  effect  of  the  provision  in  the  indenture  that  the  moneys 
realised  from  rents  or  sales  were  to  be  applied  in  payment  of  interest 
and  expenditures,  before  being  applied  in  repayment  of  principal, 
was,  that  an  appropriation  of  payments  was  made  by  anticipation; 
and,  as  it  appeared  that  the  moneys  received  by  the  plaintiff  had  been 
sufficient  to  satisfy  all  sums  due  for  interest  and  payments  for  im- 
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provements,  repairs,  etc.,  that  which  remained  unpaid  was  only  the 
balance  of  principal  on  the  mortgage. 

(4)  That  certain  sums  received  by  the  plaintiff  within  10  years  before 
the  commencement  of  the  action  from  P.,  the  assignee  for  the  benefit 
of  creditors  of  the  mortgagors,  did  not  take  the  claim  out  of  the 
statute;  these  sums  were  the  result  of  realisation  of  portions  of  the 
mortgaged  property  by  P.,  representing  the  plaintiff  (the  mortgagee), 
as  well  as  the  creditors,  and  acting  under  the  direction  and  control 
of  the  plaintiff. 

Review  of  the  authorities. 

Chinnery  v.  Evans  (1864),  11  H.L.C.  115,  distinguished. 

The  plaintiff’s  claim  was,  therefore,  barred  by  the  Limitations  Act. 

Action  upon  a covenant  contained  in  a mortgage-deed,  dated 
the  7th  April,  1909. 

The  action  was  tried  by  Lennox,  J.,  without  a jury,  at 
Hamilton. 

H.  E.  B.  Coyne , for  the  plaintiff. 

A.  S.  Clarke,  K.C.,  for  the  defendant  Youngson. 

The  other  defendants  were  not  represented. 

March  15.  Lennox,  J. : — There  is  a long  and  complicated  tan- 
gle of  transactions  arising  out  of  the  financial  failure  of  the 
Huntsville  Engine  Works  Company,  and  at  the  trial  I formed  the 
opinion  that  these  matters  in  themselves  presented  formidable 
obstacles  in  the  plaintiffs  way  to  recovery,  but  I do  not  find  it 
necessary  to  unravel  this  tangled  web. 

The  mortgage  was  more  than  10  years  overdue  before  the  issue 
of  the  writ;  and,  although  the  plaintiff  (whether  as  a mortgagee 
in  possession  or  otherwise,  I need  not  stop  to  consider)  has  realised 
certain  sums  of  money  which  he  purports  to  apply  in  reduction 
of  his  mortgage-claim,  the  defendant  Youngson  has  not  within  that 
time  paid  anything  on  account  of  the  mortgage,  or  under  his  cove- 
nant, nor  has  he  given  an  acknowledgment,  by  himself  or  his 
agent,  of  any  kind..  This  defendant  sets  up  a multitude  of  other 
defences  or  answers  to  the  action,  to  which,  as  I have  said,  I do 
not  find  it  necessary  to  refer,  and  amongst  them,  and  the  one  I 
shall  deal  with,  he  pleads  and  claims  the  benefit  of  the  Limitations 
Act,  R.S.O.  1914,  ch.  75,  a re-enactment  of  legislation  of  long 
standing.  The  directly  relevant  provision  is  sec.  49(1)  (5)  and 
(k) . Neither  this  defendant  nor  his  co-defendants  are  mort- 
gagors; they  are  covenantors  and  sureties  for  the  payment  of  the 
mortgage-moneys  by  the  mortgagors,  the  Huntsville  Engine 
Works  Company  Limited,  they  only  became  liable  to  make  pay- 
ment upon  the  default  of  the  mortgagors,  and  they  became  liable 
to  pay  the  amount  overdue  immediately  it  became  due  and  pay- 
able according  to  the  terms  of  the  mortgage.  The  mortgage  pur- 
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ports  to  be  made,  and  is  in  fact  “ in  pursuance  of  ‘ The  Act  respect- 
ing Short  Forms  of  Mortgages/  ” In  order,  therefore,  to  apply 
the  Limitations  Act,  and  ascertain  when  the  obligation  of  this 
defendant  (and  his  co-defendants)  # to  make  payment  accrued, 
and  for  how  long  he  has  been  in  default,  it  is  necessary  to  read  the 
provisions  in  schedule  B.  to  the  Short  Forms  of  Mortgages  Act, 
R.S.O.  1914,  ch.  117,  and  particularly  paras.  2,  4,  and  16,  in  con- 
nection with  the  corresponding  provisions  contained  in  the  mort- 
gage-deed. 

According  to  the  plaintiff’s  account,  there  was  a very  trifling 
sum,  23  cents,  in  arrear  for  interest  and  nothing  in  arrear  for 
principal  money  at  the  end  of  the  first  year,  the  7th  April  (strictly 
the  11th  April),  1910.  Ho  further  half-yearly  instalments  of  prin- 
cipal money  were  ever  paid. 

On  the  29th  September,  1910,  the  plaintiff  had  to  pay  $100.25 
for  taxes  which  the  mortgagors  were  bound  to  pay.  On  the  7th 
October  an  instalment  of  $80.50  for  interest  fell  due,  making  the 
mortgagors  in  all  in  default  on  that  day  in  these  sums:  taxes, 
$100.25 ; instalment  of  principal,  $100 ; and  interest,  $80.73.  The 
mortgagee  thereupon  took  proceedings  against  the  mortgagors  on 
the  12th  October,  and  it  is  alleged  that  then  or  shortly  thereafter 
he  obtained  possession,  and,  as  is  alleged,  has  been  in  possession 
ever  since,  but  I am  not  following  up  this  phase  of  the  defence; 
it  is  enough  that,  by  reason  of  default  in  payment  of  interest,  the 
whole  of  the  principal  money  immediately  became  due  and  payable. 
The  Statute  of  Limitations  began  to  run  in  favour  of  the  covenan- 
tors and  the  mortgagors  on  the  7th  October,  1910 — in  strictness  on 
the  7th  April  of  that  year.  The  mortgage  was  not  reinstated  under 
the  latter  part  of  para.  16  referred  to. 

I think  that  upon  the  authority  of  McFadden  v.  Brandon 
(1904),  8 O.L.R.  610  (C.A.),  Reeves  v.  Butcher,  [1891]  2 Q.B. 
509,  Hemp  v.  Garland  (1843),  4 Q.B.  519,  and  Cameron  v.  Smith 
(1913),  4 O.W.N.  1459,  the  plaintiff’s  right  of  action  against  the 
defendant  is  barred.  To  these  cases  may  be  added  the  recent  deci- 
sion of  the  Court  of  Appeal  in  Virtue  v.  Marshall  (1924),  26 
O.W.N.  2,  which,  whatever  may  be  argued  as  to  the  principal  money 
— expressly  made  payable  only  after  demand,  and  so  not  within  the 
specific  terms  of  para.  16  of  the  schedule  to  the  Short  Forms  of 
Mortgages  Act — is  clearly  in  line  with  the  previous  authorities  as 
to  the  matters  involved  in  this  action. 

There  will  be  judgment  dismissing  the  action  as  against  the 
defendant  Youngson,  with  costs  to  that  defendant  to  be  paid  by 
the  plaintiff. 

The  plaintiff  appealed  from  the  judgment  of  Lennox,  J. 


LV.] 


ONTARIO  LAW  REPORTS. 


661 


May  12.  The  appeal  was  heard  by  Latchford,  C.J.,  Middle-  App.Div. 
ton,  Master  and  Orde,  JJ.A. 

Coyne , for  the  appellant,  argued  that  the  claim  is  not  barred 
by  the  Statute  of  Limitations,  R.S.O.  1914,  ch.  75.  Section  49,  r v. 
subsec.  1 (k),  of  that  Act  does  not  apply  to  the  covenant.  Yo  NGS0^ 
The  period  of  limitation  is  20  years  under  subsec.  1(5)  of  that 
section.  Certain  letters  from  the  defendant  Youngson  to  the 
appellant  were  a sufficient  acknowledgment  under  sec.  54  of  the 
Act.  Payments  received  by  the  appellant  through  one  Proudfoot, 
assignee  of  the  principal  debtor,  took  the  claim  out  of  the  statute; 
and,  at  all  events,  recovery  for  certain  sums  which  had  been, 
within  10  years,  paid  out  by  the  appellant  for  taxes  and  insur- 
ance premiums  were  not  barred  by  the  statute:  Roddam  v.  Mor- 
ley  (1857),  1 DeG.  & J.  1;  McKay  v.  Hutchings  (1917),  41  0. 

L.R.  46;  In  re  Lacey , [1907]  1 Ch.  330;  In  re  Powers  (1885), 

30  Ch.  D.  291;  In  re  Frisby  (1889),  43  Ch.  D.  106;  Banning’s 
Limitation  of  Actions,  3rd  ed.,  p.  161;  Chinnery  v.  Evans  (1864), 

11  H.L.C.  115  yhewin  v.  Wilson  (1886),  11  App.  Cas.  639. 

D.  Inglis  Grant , K.C.,  for  the  defendant  Youngson,  respondent, 
contended 4 that  the  Limitations  Act,  and  particularly  sec.  49, 
subsec.  1 (k),  governed  the  matter,  and  the  claim  was  barred 
thereby.  The  letters  of  the  respondent  were  not  a sufficient  ac- 
knowledgment to  take  the  case  out  of  the  statute.  The  contention 
made  in  regard  to  the  payment  of  taxes  and  insurance  premiums 
was  answered  by  the  provision  in  the  mortgage-deed  that  the 
moneys  raised  from  sales  or  rents  were  to  be  applied  in  payment  of 
interest  and  expenditures  before  being  applied  in  payment  of  prin- 
cipal. Payments  received  by  the  plaintiff  through  Proudfoot  had 
not  the  effect  of  taking  the  claim  out  of  the  statute,  in  the  circum- 
stances of  this  case.  In  all  the  cases  cited  for  the  appellant,  the 
payments  made  were  voluntary,  whereas  those  in  the  present  case 
were  not.  Reference  to  Birkett  v.  Bisonette  (1907),  15  O.L.R.  93'; 

In  re  Clifden  (Lord),  [1900]  1 Ch.  774;  Taylor  v.  Hollard,  [1902] 

1 K.B.  676;  McKenzie  v.  Fletcher  (1897),  11  Man.  R.  540;  Quaker 
Oats  Co.  v.  Denis  (1915),  24  D.L.R.  226;  Hemp  v.  Garland , 4 
Q.B.  519. 

June  13.  The  judgment  of  the  Court  was  read  by  Masten, 

J.A. : — The  plaintiff’s  claim  arises  on  a guaranty  under  seal  by 
the  defendant  contained  in  an  indenture  of  mortgage  dated  the 
9th  April,  1909.  The  guaranty  is  as  follows: — 

“ That  the  principal  and  interest  hereby  secured  will  be  paid 
promptly  on  the  days  and  times  when  the  same  become  due  re- 
spectively as  aforesaid  and  that  should  default  be  made  at  any 
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time  either  in  payment  of  the  principal  and  interest  either  at  the 
time  or  times  when  the  same  become  due  as  aforesaid  or  at  any 
other  time  or  times  to  which  payment  thereof  or  of  any  part 
thereof  may  be  in  anywise  extended  then  th$,t  the  parties  of  the 
third  part  will  pay  such  principal  and  interest  to  the  person  en- 
titled thereto  together  with  interest  on  arrears  of  principal  and 
interest  (if  any)  according  to  the  proviso  for  redemption  and 
covenant  for  payment  herein  contained. 

“ That  subject  to  the  foregoing  covenant  all  the  covenants 
provisoes  and  conditions  herein  contained  binding  upon  the  mort- 
gagors will  be  duly  kept  performed  and  observed  and  that  should 
default  be  made  in  anywise  whatsoever  they  will  on  demand  pay 
to  the  parties  entitled  thereto  any  and  all  loss  damage  costs 
charges  and  expenses  which  they  may  sustain  or  to  which  they 
may  be  put  by  such  default  or  in  enforcing  or  attempting  to 
enforce  any  covenant  proviso  or  condition  aforesaid.” 

The  mortgage-deed  also  contains  the  following  provisoes: — 

“ Provided  further  that  all  moneys  expended  by  the  mort- 
gagee for  improvements  or  repairs  to  the  mortgaged  premises  or 
for  taxes  or  other  municipal  rates  or  assessments  of'  any  kind 
imposed  upon  the  said  lands  or  any  part  thereof  or  by  reason  of 
any  breach  of  any  covenant  or  proviso  herein  contained  shall 
bear  interest  at  the  rate  of  eight  per  cent,  per  annum  till  fully 
paid. 

“ The  moneys  realised  from  rents  or  sale  shall  be  applied : 
firstly  in  payment  of  all  costs  charges  and  expenses  of  sale  or  leas- 
ing and  of  any  acts  done  or  proceedings  taken  under  any  of  the 
provisions  of  these  presents;  secondly  in  payment  of  all  interest 
accruing  or  accrued  and  secured  or  made  payable  by  these  pre- 
sents; thirdly  in  payment  of  all  moneys  expended  by  way  of 
improvements  repairs  or  otherwise  as  aforesaid;  and  lastly  in 
payment  of  all  principal  moneys  hereby  secured  whether  due  or 
accruing  due.” 

The  respondent  pleads  the  Statute  of  Limitations,  R.S.O.  1914, 
ch.  75,  and  particularly  sec.  49,  subsec.  1(&). 

The  grounds  of  appeal,  as  stated  in  the  notice  of  appeal, 
are : — 

“2.  That  the  learned  trial  Judge  erred  in  holding  that  the 
Statute  of  Limitations  began  to  run  in  favour  of  the  defendant 
Youngson  in  respect  of  all  the  items  of  the  plaintiff’s  claim  on  the 
7th  October,  1910,  or,  in  strictness,  on  the  7th  day  of  April,  1910. 

“3.  That  the  learned  trial  Judge  erred  in  not  holding  that 
under  the  provision  of  the  Statute  of  Limitations  the  plaintiff 
had  the  right’  to  bring  an  action  for  money  remaining  unpaid 
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under  the  mortgage  in  question  in  this  action  within  10  years  App.  Div. 
after  the  last  payment  made  by  H.  Proudfoot  to  the  plaintiff  on 

account  of  the  said  mortgage.”  

Martin 

Before  this  Court  counsel  for  the  appellant  argued  four  points.  v. 
Some  of  them  seem  scarcely  to  he  indicated  in  the  notice  of  appeal,  Yqungson- 
but  no  objection  was  taken,  and  so  I proceed  to  consider  them : — Masten,  J.A. 

1.  That  sec.  49  (1)  (&)  does  not  apply  to  the  covenant,  but 
that  the  period  of  limitation  is  20  years,  not  10. 

2.  That  the  letters  of  Youngson  to  the  plaintiff,  exhibit  5, 
are  an  adequate  acknowledgment,  within  sec.  54  of  the  Limitations 
Act,  to  take  the  claim  out  of  the  statute. 

3.  That  certain  sums  paid  out  within  10  years  by  the  plaintiff 
for  taxes  and  insurance  premiums  are  not  in  any  event  barred 
by  the  statute. 

4.  That  the  payments  received  by  the  plaintiff  through  one 
Proudfoot,  assignee  of  the  principal  debtor,  take  the  claim  out  of 
the  statute. 

In  his  reasons  for  judgment  the  trial  Judge  finds  as  follows 
(setting  out  a portion  of  the  reasons  for  judgment  of  Lennox,  J., 
supra) . 

The  writ  in  this  action  was  issued  on  the  23rd  December,  1922. 

Dealing  now  with  the  successive  points  argued  by  the  appel- 
lant, I think  that  this  is  “an  action  upon  a covenant  contained 
in  an  indenture  of  mortgage,”  and  therefore  comes  within  sec.  49, 
subsec  1 (&),  of  the  Limitations  Act.  The  whole  document, 
exhibit  1,  is  an  indenture  of  mortgage.  I express  no  opinion 
as  to  what  would  be  the  proper  conclusion  if  the  guaranty 
were  contained  in  a separate  collateral  document.  That  point  can 
be  decided  when  it  arises.  But,  so  far  as  this  action  is  concerned, 
it  seems  to  me  that  it  falls  precisely  within  the  words  of  the 
statute,  and  therefore  that  the  period  of  limitation  is  10  years, 
and  not  20. 

Turning  now  to  the  second  point  raised  by  the  appellant, 
namely,  that  the  letters  of  the  respondent  afford  an  adequate 
acknowledgment  sufficient  to  take  the  case  out  of  the  statute,  I 
have  carefully  perused  and  reperused  the  letters  contained  in 
exhibit  5,  and  I fail  to  find  in  them  anything  approaching  an 
acknowledgment  of  liability.  On  the  contrary,  they  seem  through- 
out to  indicate  a repudiation  of  liability. 

The  third  question  raised  by  the  appellant  is,  in  my  opinion, 
met  by  the  provision  in  the  mortgage-deed  that  the  moneys  realised 
from  rents  or  sales  are  to  be  applied  in  payment  of  interest  and 
expenditures  before  being  applied  in  repayment  of  principal.  The 
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App.  Div.  effect  of  this  provision  is  that  by  the  terms  of  the  mortgage  itself 
there  is  in  anticipation  an  appropriation  of  payments,  and  an  ex- 

■ amination  of  the  plaintiff’s  account  makes  it  plain  that  the  moneys 

v . heretofore  received  by  the  plaintiff  have  at  all  times  been  sufficient 
Youngson.  .|-0  ,rec011p  -f^e  plaintiff  and  to  satisfy  in  full  all  sums  due  for 
Masten,  J.A.  interest  and  all  outgoing  payments  made  by  the  plaintiff  for  im- 
provements, repairs,  etc.  The  result  is  that  the  plaintiff  has  been 
fully  recouped  all  such  interest  and  outgoing  payments,  and  that 
which  remains  unpaid  is  the  balance  of  principal  on  the  mortgage, 
recovery  of  which  is  barred  by  the  statute. 

The  fourth  point  raised  by  the  appellant  is  that  certain  sums 
received  by  the  plaintiff  within  10  years  before  the  issue  of  the 
writ,  through  one  Proudfoot,  assignee  of  the  principal  debtor, 
take  the  claim  out  of  the  statute.  In  order  to  comprehend  this 
contention  it  is  necessary  to  state  some  of  the  facts.  On  the  9th 
November,  1910,  the  Huntsville  Engine  Works  Company  Limited 
made  an  assignment  for  the  benefit  of  their  creditors  to  one  Hugh 
Proudfoot.  Proudfoot  as  assignee  took  possession  of  the  property, 
subject  of  course  to  the  plaintiff’s  rights  as  mortgagee.  The  assets 
of  the  mortgagors,  the  Huntsville  Engine  Works  Company  Limited, 
other  than  those  secured  to  the  plaintiff  by  the  mortgage  in  ques- 
tion, were  exceedingly  scanty,  and,  when  realised  by  the  assignee, 
were  no  more  than  sufficient  to  meet  the  preferred  claims  for 
wages,  etc.,  commission,  charges  and  disbursements  of  the  assignee 
himself,  with  the  result  that,  so  far  as  the  evidence  indicates,  no 
dividend  has  ever  been  paid  to  creditors.  Shortly  after  the  assign- 
ment for  the  benefit  of  creditors  was  made,  the  plaintiff  served  a 
notice  of  sale  under  his  mortgage  and  with  the  concurrence  of  the 
inspectors  appointed  Proudfoot  to  proceed  as  representing  both 
the  mortgagee  and  the  creditors  and  take  charge  of  the  mortgaged 
property  for  the  purpose  of  realisation.  The  various  sums  which 
from  time  to  time  have  been  received  by  the  plaintiff  from  Proud- 
foot are  the  result  of  such  realisation  under  the  controlling  direc- 
tion of  the  plaintiff.  It  was  very  soon  made  plain  that  the 
creditors  had  no  real  interest. 

The  cases  of  Mackay  v.  Hutchings,  41  O.L.R.  46,  Roddam  v. 
Morley,  1 DeG.  & J.  1,  In  re  Lacey,  [1907]  1 Oh.  330,  at  p.  337, 
In  re  Frisby,  43  Ch.  D.  106,  and  In  re  Powers,  30  Ch.  D.  291, 
were  cited  by  counsel  for  the  appellant.  An  examination  of  these 
cases  shews  that  they  were  all  cases  of  voluntary  payments  made 
by  parties  interested  in  the  mortgaged  property. 

In  Taylor  v.  Hollard,  [1902]  1 K.B.  676,  the  plaintiff  in  1884 
had  recovered  a judgment  in  England  against  the  defendant  for 
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£15,167,  and  in  1886,  suing  in  South  Africa  on  the  English  judg-  App.  Div. 

ment,  he  recovered  a judgment  for  £9,635,  which  some  time  sub-  1924 

sequently  he  received  from  the  curator  of  the  debtor’s  estate  in  

1 ^ MLajkttn 

South  Africa  as  the  result  of  sequestration  proceedings.  In  1900  v, 

he  brought  a second  action  in  England  to  recover  the  balance  of  YouNGSQN- 

the  £15,067  and  interest.  The  period  of  limitation  was  12  years.  Masten,  J.A. 
Held , that  the  payment  of  £9,635  by  the  curator  in  South  Africa 
did  not  avail  to  prevent  the  running  of  the  Real  Property  Limita- 
tions Act,  1874. 

In  Birhett  v.  Bisonette , 15  O.L.R.  93,  Riddell,  J.,  held  that  a 
dividend  paid  by  an  assignee  under  the  usual  voluntary  assignment 
by  a debtor  for  the  benefit  of  his  creditors  is  not  such  a part  pay- 
ment as  will  take  a debt,  otherwise  barred,  out  of  the  Statute  of 
Limitations. 


The  distinction  between  the  cases  cited  by  the  plaintiff  and 
the  present  case  is  that  here  the  payment  was  involuntary,  being  in 
fact  the  proceeds  of  realisations  of  mortgaged  assets  by  the  mort- 
gagee, through  his  own  agent,  Proudfoot,  and  so  does  not  import 
any  acknowledgment  of  an  existing  obligation. 

Chinnery  v.  Evans,  11  H.L.C.  115,  might  appear  at  first  sight 
to  indicate  that  the  payments  received  by  the  plaintiff  from  Proud- 
foot operated  to  prevent  the  running  of  the  statute. 

The  head-note  in  that  case  is  in  part  as  follows : — 

“M.  was  possessed  of  estates  in  three  counties,  Cork,  Kerry, 
and  Limerick.  In  1776  he  mortgaged  them  to  F.  The  interest 
on  the  mortgage  was  not  regularly  paid,  and,  on  a petition  pre- 
sented by  F.,  under  the  11  & 12  Geo.  III.  ch.  10  (Ir.),  a receiver 
was  appointed.  In  form,  his  appointment  embraced  the  three 
estates;  in  fact,  he  never  entered  into  possession  of  any  but  the 
Limerick  estate,  from  which  alone  he  took  the  money  necessary 
to  keep  down  the  interest  on  the  mortgage.  M.  afterwards  (with- 
out any  knowledge  of  the  matter  on  the  part  of  F.)  sold  the  Cork 
and  Kelly  estates  to  C.,  and  certain  outstanding  terms  and  judg- 
ments were  assigned  and  conveyed  to  a trustee  for  C.  to  protect 
the  title.  After  the  lapse  of  nearly  20  years,  since  the  last  pay- 
ment made  by  the  receiver,  F.  claimed  to  have  a sale  of  all  the 
estates  included  in  the  original  mortgage  in  order  to  cover  arrears 
of  interest.  Held,  affirming  the  judgment  of  the  Court  below,  that 
the  payment  by  the  receiver  out  of  the  rents  of  the  Limerick  estate, 
was  a payment  which  in  law  must  be  considered  as  made  by  the 
mortgagor  in  respect  of  the  mortgage-debt,  and  therefore  prevented 
the  Statute  of  Limitations  operating  as  a bar  to  the  demand  as  to 
any  of  the  estates  comprised  in  the  mortgage.” 
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The  true  effect  of  that  decision  is  discussed  by  Jessel,  Master 
of  the  Rolls,  in  CocJcburn  v.  Edwards  (1881),  19  Ch.  D.  449,  at 
pp.  457,  458  : — 

“But  the  receipt  of  rents  by  the  mortgagee  is  not  a payment 
by  the  mortgagor,  or  by  any  one  on  his  behalf.  The  mortgagee 
receives  rents  which  are  his  own,  subject,  of  course,  to  the  right 
of  redemption;  he  is  not  receiving  interest  or  principal,  but 
receiving  the  rents  of  property  which  belongs  to  him  subject  to 
the  right  of  the  mortgagor  to  redeem  it.  The  case  of  Chmmry 
v.  Evans  shews  that  the  dictum  is  wrong.  The  case  there  arose 
under  the  Statute  of  Limitations,  3 & 4 Will.  IV.  ch.  27,  and  the 
first  question  to  be  decided  was  whether  a payment,  in  order  to 
take  a case  out  of  the  statute,  must  be  made  by  the  party  charge- 
able, or  his  agent,  and  it  was  held  that  it  must.  Then  arose  the 
question  whether  the  payments  in  that  case  were  so  made.  The 
payments  were  made  by  a receiver,  who,  no  doubt,  had  been 
appointed  at  the  instance  of  the  mortgagee,  and  the  question  was 
whether  such  payments  were  made  by  or  on  behalf  of  the  mort- 
gagor. The  whole  contest  was  whose  agent  the  receiver  must 
be  treated  as  being,  and  it  was  held  that  he  must  be  treated  as 
the  agent  of  the  mortgagor.  Lord  Westbury  says  (11  H.L.C. 
at  p.  134),  ‘The  next  point  raised  in  argument  was  this,  whether 
payment  made  by  the  receiver  appointed  under  the  statute  can  be 
considered  as  payment  made  by  the  person  liable  to  pay,  or  his 
agent.  . . . Upon  that  point  I think  no  reasonable  doubt  can 

be  entertained,  that  under  the  statute  the  receiver  in  the  receipt 
of  the  rents  of  the  Limerick  estate  is,  in  point  of  fact  as  well  as 
of  law,  the  receiver  of  the  mortgagor,  the  owner  of  the  estate 
subject  to  the  mortgage;  and  that  any  payment  made  by  the  re- 
ceiver in  pursuance  of  the  order  is  payment  in  law  by  the  legal 
agent  of  the  person  liable  to  pay/  Lord  Cranworth  says  (11 
H.L.C.  139),  ‘The  payments  in  this  case  were  not  payments  by  a 
stranger,  for  though  a receiver  appointed  under  the  Irish  statute, 
11  & 12  Geo.  III.  ch.  10,  is  an  officer  of  the  Court,  yet  he  is 
certainly  no  stranger  to  the  mortgagor,  but  a person  paying  for 
him  and  on  his  account  what  he  is  bound  to  pay/  The  payments, 
therefore,  were  payments  made  by  an  agent  of  the  mortgagor. 
The  decision  is  that  payments,  in  order  to  take  a case  out  of  the 
statute,  must  be  so  made,  and  that  negatives  the  view  that  receipt 
of  rents  by  a mortgagee  is  to  be  treated  as  payment.” 

The  distinction  betwen  the  Chinnery  case  and  the  present  is 
that  here  Proudfoot,  in  realising  on  the  assets  covered  by  the  mort- 
gage, did  not  act  as  the  agent  of  the  Huntsville  Engine  Company 
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Limited  or  of  the  creditors,  but  was  acting  for  and  under  the 
direction  and  control  of  the  plaintiff  himself.  No  dividend  has 
ever  been  paid  by  Proudfoot  as  assignee,  and  no  payment  has  been 
made  within  10  years  by  or  on  behalf  of  the  Huntsville  Engine 
Works  Company  Limited,  the  principal  debtor,  by  the  respondent 
or  by  any  of  the  other  sureties. 

The  result  is  that  the  Statute  of  Limitations  applies  to  bar  the 
plaintiffs  claim  and  the  appeal  is  dismissed  with  costs. 

Appeal  dismissed. 


[APPELLATE  DIVISION.] 

Alkins  Brothers  v.  G.  A.  Grier  & Sons  Ltd. 

Sale  of  Goods — Contract — Construction — Specific  Lot  of  Lumber — Defect 
in  Quality  — Place  for  Inspection  — Failure  to  Discover  Defect — 
Waiver — Subsequent  Discovery — Resale  of  Lumber  - — Condition — 
Warranty — Breach — Sale  of  Goods  Act,  1920,  10  & 11  Geo.  V.  ch.  40, 
secs.  13(3),  15,  30(3),  34,  35. 

In  April,  1920,  the  plaintiffs  agreed  to  sell  and  the  defendants  to  buy  all 
the  lumber  manufactured  by  the  plaintiffs  from  certain  specified  kinds 
of  wood  during  the  sawing  season  of  1920,  “ log  run,  dead  culls  out,” 
at  specified  prices,  f.o.b.  cars  at  Callander  station;  and  payment  was 
to  be  made  when  the  lumber  was  loaded.  Part  of  the  lumber  was 
shipped  on  or  before  the  5th  March,  1921,  and  the  remainder  in  June, 
1921.  A part  of  the  lumber  shipped  in  June  went  to  a company  in 
Toronto,  to  whom  the  defendants  had  resold  it,  and  part  of  it  was 
sent  to  Montreal.  The  defendants  objected  to  the  quality  of  these 
portions  of  the  lumber,  and  contended  that  they  were  not  bound  to 
pay  for  them.  The  agreement  required  that  the  lumber  should  be 
well  manufactured,  square-edged  stock,  of  full  width  and  thickness:  — 

Held,  that,  on  the  true  construction  of  the  agreement,  the  defendants 
purchased  a specific  lot  of  lumber  and  were  bound  to  take  the  whole 
product  of  the  plaintiffs’  mill  for  the  season  of  1920. 

The  lumber  delivered  was  the  lumber  described  in  the  agreement,  but 
there  were  defects  in  quality,  and  the  failure  to  manufacture  every 
part  of  it  according  to  the  specifications  of  the  contract  was  a breach 
of  a collateral  covenant. 

If  the  admixture  of  lumber  defective  in  quality  gave  the  defendants  the 
right  to  reject  the  whole  (see  sec.  15  and  subsec.  3 of  sec.  30  of  the 
Sale  of  Goods  Act,  1920),  they  were  bound  to  examine  and  exercise 
their  right  of  rejection  on  delivery  at  Callander,  and,  failing  to  do 
so,  lost  the  right  to  reject. 

The  lumber  did  not  contain  any  hidden  defect  not  discoverable  on  in- 
spection, and  there  was  no  agreement  for  examination  in  Toronto  or 
Montreal.  The  defendants  had  a reasonable  opportunity  of  examin- 
ing the  lumber  at  Callander:  sec.  34  of  the  Act;  and  by  their  conduct 
waived  any  examination  further  than  that  which  they  made  at  Cal- 
lander. Moreover,  they  resold  part  of  the  lumber  and  caused  it  to  be 
transported  to  Toronto  and  Montreal.  There  was,  therefore,  an  ac- 
ceptance of  the  lumber  (secs.  34  and  35  of  the  Act),  and  a waiver  of 
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any  right  to  reject,  but  without  prejudice  to  the  defendants’  right  to 
damages  for  breach  of  the  condition  as  to  quality. 

Review  of  the  authorities. 

Tigers  Brothers  v.  Sanderson  Brothers,  [1901]  1 K.B.  608,  distinguished. 
There  being  an  acceptance,  the  breach  of  condition  should  be  treated  as 
a breach  of  warranty:  sec.  13(3)  of  the  Act. 

An  appeal  by  the  defendants  from  the  report  of  Valin,  Co. 
C.J.,  upon  a reference  to  him  directed  by  the  order  of  a Divisional 
Conrt:  see  24  O.W.N.  474. 

March  12.  The  appeal  was  heard  by  Rose,  J.,  in  the  Weekly 
Conrt,  Toronto. 

I.  F.  Hellmuth,  K.C.,  and  Lyle  Ramsey,  for  the  defendants. 

A.  G.  Slaght , K.C.,  and  J.  H.  McDonald,  for  the  plaintiffs. 

March  31.  Rose,  J. : — By  an  agreement  in  writing  dated  the 
10th  April,  1920,  the  plaintiffs  agreed  to  sell  and  the  defendants 
agreed  to  bny  all  the  spruce,  hemlock,  birch,  ash,  and  bass-wood 
manufactured  by  the  plaintiffs  at  Frank’s  Bay  during  the  sawing 
season  of  1920,  “log  run,  dead  culls  out.”  The  spruce  and  hem- 
lock were  to  be  sawn  in  even  widths,  4 inches  and  upwards,  and 
even  lengths,  8 feet  and  upwards.  The  hard-wood  was  to  be  sawn 
in  accordance  with  instructions  to  be  given  by  the  defendants. 
All  the  lumber,  hard  and  soft,  was  to  be  “well  manufactured, 
square-edged  stock  in  every  respect;  full  width  and  thickness.” 
The  price  of  the  spruce  and  hemlock  was  $45,  and  of  the  hard- 
wood $60,  per  thousand  feet  board  measure,  f.o.b.  cars,  Callander, 
Ontario;  and  payment  was  to  be  made  when  the  lumber  was 
loaded. 

The  contract  was  followed  in  December,  1920,  by  a bill  of  sale 
of  some  or  all  of  the  lumber  which  was  said  then  to  be  at  or  near 
the  shore  at  White’s  Bay,  about  two  miles  from  Frank’s  Bay.  It 
is  suggested  by  the  defendants  that  this  bill  of  sale  alters  or  adds 
to  the  conditions  of  the  April  contract  by  its  more  particular  de- 
scription of  the  lumber  and  by  its  statement  of  the  quantities  of 
each  length  and  thickness  piled.  In  my  opinion,  however,  it  has 
no  such  effect.  It  was  given  for  the  purpose  of  securing  an  ad- 
vance which  the  defendants  had  agreed  to  make  the  plaintiffs; 
and,  while  it  may  be  useful  as  evidence  of  what  the  parties  believed 
to  be  the  quantity  of  lumber  manufactured,  it  was  not  intended 
to  impose  upon  the  plaintiffs  any  new  or  additional  obligation  as 
to  the  manner  of  manufacturing. 

Part  of  the  lumber  was  shipped  on  or  before  the  5th  March, 
1921.  As  to  it,  one  small  question  was  raised  before  the  Referee, 
but  not  on  the  appeal.  The  remainder  was  shipped  in  June.  Of  it 
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a considerable  quantity  went  to  the  Kingston  Road  Lumber  Com- 
pany in  Toronto,  to  whom  the  defendants  had  resold  it,  and  two 
cars  went  to  Montreal.  The  Kingston  Road  Lumber  Company 
complained  of  the  quality  of  100,590  feet  of  the  lumber  sent  to 
them,  and  the  defendants  attempted  to  reject  it,  and,  in  this 
action,  contend  that  they  are  not  bound  to  pay  for  it.  The  de- 
fendants also  rejected  the  two  car-loads  sent  to  Montreal,  and, 
in  this  action,  put  forward  a similar  contention  with  respect  to 
them.  The  learned  Referee  has  found  that  in  the  shipment  to 
the  Kingston  Road  Lumber  Company  there  were  a few  dead  culls, 
for  which  the  defendants  are  not  bound  to  pay,  and  that  45,883 
feet  of  the  lumber  was  not  properly  manufactured — was  what  the 
witnesses  call  “miscutsT  On  account  of  the  culls  he  has  deducted 
$49.23 ; and  in  respect  of  the  “miscuts”  he  has  made  an  allowance 
of  $22  per  thousand  feet — $1,009.42.  He  has  found  that  in  the 
two  car-loads  sent  to  Montreal  there  were  162  feet  of  dead  culls  of 
hemlock,  for  which  $7.29  is  to  be  deducted;  3,608  feet  of  miscut 
hemlock,  in  respect  of  which  $79.37  is  to  be  allowed;  and  3,642 
feet  of  miscut  hardwood,  for  which  there  ought  to  be  an  allow- 
ance at  the  rate  of  $30  per  thousand  feet — $109.92.  The  de- 

fendants attack  his  report  upon  two  grounds.  They  say,  first, 
that  they  ought  not  to  be  made  to  keep,  or  pay  anything  for,  the 
miscut  lumber,  and,  secondly,  that,  in  any  case,  the  quantity  mis- 
cut was  greatly  in  excess  of  what  it  has  been  found  to  be. 

The  learned  Referee  finds  that  the  defendants  accepted  under 
the  contract  603,579  feet  of  lumber,  which  means,  as  I understand 
it,  that  they  accepted  all  that  was  shipped.  He  does  not  state 
his  reason  for  this  finding,  but  a perusal  of  the  notes  of  the 
evidence  taken  before  him  makes  it  apparent  that  he  must  have 
credited  the  evidence  of  certain  witnesses  who  swore  that  at 
Callander  at  the  end  of  May,  1921,  the  defendants’  manager, 
Fergus,  before  giving  shipping  instructions  (which  he  did  give  in 
writing),  nominated*  one  Wilson  to  inspect  the  lumber  for  the 
defendants  at  the  place  of  shipment  and  to  ship  whatever  he  found 
to  be  satisfactory.  If  this  evidence  was  believed  and  if  it  was 
found  (as  was  sworn)  that  all  the  lumber  shipped  after  this  time 
was  inspected  and  shipped  by  Wilson,  the  Referee,  in  my  opinion, 
was  right  in  holding  that  there  was  an  acceptance  by  the  de- 
fendants. It  is  contended  that  the  evidence  ought  not  to  have 
been  believed — that  it  ought  to  be  found  that  Wilson  was  not  put 
into  the  position  alleged.  It  is  said  that  the  story  told  by  the 
plaintiffs  is  inconsistent  with  their  letters  and  with  what  those 
of  them  who  were  examined  as  witnesses  when  the  case  was  before 
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Lennox,  J.,  for  trial  swore  on  that  occasion.  But,  after  reading 
the  notes  of  evidence  and  considering  the  explanations  given  of 
the  apparent  inconsistencies,  and  considering  also  the  probability 
of  some  such  arrangement  having  been  made  in  the  circumstances 
(which  circumstances  it  is  not  necessary  here  to  discuss),  my 
opinion  is  that  it  is  impossible  to  say  that  the  learned  Referee, 
who  saw  and  heard  the  witnesses  and  had  the  documents  before 
him,  was  wrong  in  finding  that  there  had  been  an  acceptance — 
indeed,  upon  what  is  before  the  Court  on  this  motion,  the  finding 
seems  to  me  to  be  almost  inevitable. 

If  there  was  an  acceptance  of  the  lumber  in  question,  the  con- 
tractual requirement  that  the  lumber  should  be  well  manufactured, 
square-edged  stock  of  full  width  and  thickness,  which  theretofore 
had  been  a condition,  breach  of  which  would  have  entitled  the  de- 
fendants to  reject  miscuts  or  car-loads  in  which  there  were  mis- 
cuts,  became  a warranty  or  something  that  in  so  far  as  the  remedy 
is  concerned  is  indistinguishable  from  a warranty:  Merrill  v. 
Waddell  (1920),  47  O.L.R.  572,  589 — that  is,  unless  the  accept- 
ance was  in  truth  an  acceptance  of  the  goods  as  satisfying  the 
warranty:  see  John  Hallam  Limited  v.  B mint  on  (1910),  45  O.L.R. 
483,  per  Riddell,  J.,  at  pp.  487-8.  The  learned  Referee  has  pro- 
ceeded (except  as  to  the  dead  culls)  upon  the  footing  that  the 
defendants  are  entitled  to  damages  as  upon  a breach  of  warranty, 
and  the  plaintiffs  have  not  by  a cross-appeal  raised  any  question 
as  to  whether  there  was  in  fact  an  acceptance  of  the  lumber  as 
satisfying  the  contract.  Therefore,  the  only  question  is  whether 
the  Referee  has  underestimated  the  amount  of  the  damages. 

What  the  Referee  did  was  to  accept  the  evidence  of  the  wit- 
ness MeColeman,  who,  having  been  appointed  by  Lennox,  J.,  to 
inquire  and  report,  had  examined  the  lumber  rejected  at  Toronto 
and  Montreal,  and  had  found,  as  he  swore,  that  at  Toronto  and 
Mbntreal  respectively  there  were  ,the  quantities  of  dead  culls  and 
miscuts  stated  in  the  report,  and  who  gave  a basis  upon  which 
the  damages  awarded  in  respect  of  the  miscuts  are  evidently  com- 
puted. This  basis  may  possibly  be  too  high  in  the  case  of  the 
hemlock.  The  price  of  hemlock  had  fallen,  but  the  Referee’s 
allowance  seems  to  be  the  difference  between  what  was  approx- 
imately the  value  of  the  miscuts  and  the  contract  price,  rather  than 
the  difference  between  the  value  of  the  miscuts  and  what  would 
have  been  the  value  of  the  same  quantity  of  lumber  if  properly 
sawn.  But  no  question  as  to  an  excessive  allowance  is  raised. 
The  only  complaint  is  from  the  defendants.  The  basis,  then,  is 
established,  and  the  only  matter  to  be  decided  is  whether  the 
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quantity  of  lumber  miscut  was  greater  than  the  Referee  has  found. 
It  is  contended  that  it  was.  It  is  said  that  McColeijran  kept  no 
records,  or  no  records  in  the  form  of  “tally-sheets and  that,  on 
the  contrary,  a witness,  Flowers,  made  a very  careful  tally  in  the 
yard  of  the  Kingston  Road  Lumber  Company,  and  that  his  sheets 
are  in  effect  convincing  documentary  evidence  that  the  quantity 
miscut  was  what  the  defendants  claim.  Taking  Flowers’s  evidence 
with  the  sheets,  it  does  seem  to  be  reasonably  clear  that  on  instruc- 
tions from  the  Kingston  Road  Lumber  Company,  whose  officers 
were  not  familiar  with  the  contract  between  the  plaintiffs  and 
the  defendants,  he  rejected  the  quantity  of  lumber  stated. 
Similarly,  there  is  clear  evidence  as  to  what  the  defendants  re- 
jected at  Montreal.  The  question,  however,  is  not  what  was 
rejected  but  how  much  was  not  in  conformity  with  the  contract, 
and  I have  not  found  in  the  notes  of  the  proceedings  anything 
that  seems  to  me  in  the  least  to  justify  a holding  that  the  learned 
Referee  erred  in  accepting  McColeman’s  figures.  The  question 
was  a simple  question  of  fact;  the  Referee  saw  the  witnesses;  it 
was  for  him  to  say  whether  McColeman  or  another  was  the  more 
to  be  depended  upon;  he  made  his  choice,  and  I do  not  see  how 
it  can  be  said  that  the  written  record  of  the  evidence  shews  that 
he  believed  the  wrong  man. 

The  appeal  will  be  dismissed  with  costs. 

The  defendants  appealed  from  the  order  of  Rose,  J. 

May  28  and  29.  The  appeal  was  heard  by  Latcilford,  C.J., 
Middleton,  Masten,  and  Orde,  JJ.A. 

Hellmuth,  K.C.,  and  Ramsey,  for  the  appellants,  argued  that 
there  was  no  acceptance  by  the  buyer ; that  the  buyer  was  justified 
in  his  rejection  of  such  goods  as  he  did  reject,  and  was  not  pre- 
cluded from  rejecting  because  of  having  sold  some  of  the  goods: 
Niagara  Grain  and  Feed  Co . v.  Remo  (1916),  38  O.L.R.  159; 
Merrill  v.  Waddell,  47  O.L.R.  572;  that  the  property  in  the  goods 
had  not  passed  to  the  buyer:  Sale. of  Goods  Act,  1920,  10  & 11 
Geo.  V.  ch.  40,  sec.  20,  Rule  5;  Beck  & Co.,  v.  Szymanowski  & Co., 
[1924]  A.C.  43;  Varley  v.  Whipp,  [1900]  1 Q.B.  513;  Alabastine 
Co.  iof  Paris  Ltd.  v.  Canada  Producer  and  Gas  Engine  Co.  Ltd. 
(1914),  30  O.L.R.  394;  that  the  lumber  did  not  answer  the  de- 
scription called  for  by  the  contract;  and  that  the  appellants  had 
not  had  a reasonable  opportunity  of  examining  the  lumber : Hals- 
bury’s  Laws  of  England,  vol.  25,  p.  228,  para.  397.  Counsel  also 
quarrelled  with  the  finding  that  Wilson  was  the  agent  of  the 
appellants  to  examine  and  accept  the  lumber.  As  some  of  the 
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App.Div.  goods  delivered  did  not  comply  with  the  specifications,  the  appel- 
jA24.  lants’  failure  to  examine  and  reject  on  delivery  at  Callander  did 
not  waive  the  right  to  reject  later:  Bragg  v.  Villanova  (1923),  40 
Brothers  Times  L.R.  154;  Tigers  Brothers  v.  Sanderson  Brothers , [1901] 

G.  A.  Grier  1 KB-  608« 

& Sons  Ltd.  Slaght , K.C.,  and  McDonald , for  the  plaintiffs,  respondents, 

contended  that  the  transaction  was  a bulk  sale  of  the  whole  pro- 
duct of  the  respondents’  mill  for  the  season,  and  that  the  specifica- 
tions in  the  contract  were  warranties  rather  than  conditions,  and 
their  breach  gave  only  a claim  for  damages.  The  defect  was  not 
in  description  but  in  quality.  The  defendants  were  bound  to 
examine  the  goods  and  exercise  their  right  to  reject  on  delivery 
at  Callander,  and,  failing  to  do  so,  they  lost  their  right  to  reject: 
Oelrichs  v.  Trent  Talley  Woollen  Manufacturing  Co.  (1893),  20 
A.R.  673;  Perkins  v.  Bell,  [1893]  1 Q.B.  193;  Parkhill  & Co.  v. 
McCabe  (1922),  53  O.L.R.  117;  Thomett  & Fehr  v.  Beers  & Son, 
[1919]  1 K.B.  486.  The  appellants  in  selling  part  of  the  lumber 
did  an  act  which  was  inconsistent  with  the  sellers’  ownership,  and 
therefore  the  appellants  must  be  deemed  to  have  accepted  the 
goods:  Halsbury’s  Laws  of  England,  vol.  25,  p.  230,  para.  100  ; 
Dyment  v.  Thomson  (1886),  12  A.R.  659.  Counsel  also  relied 
upon  the  findings  of  the  Referee  and  the  learned  Judge  below. 


June  13.  The  judgment  of  the  Court  was  read  by  Masten, 
J.A. : — This  is  an  appeal  from  the  judgment  of  Rose,  J.,  who 
dismissed  an  appeal  by  the  defendant  company  from  the  report 
of  the  Local  Judge  at  North  Bay,  to  whom  a reference  was 
directed  "to  ascertain  and  state  what  sum,  if  any,  is  due  from 
the  defendant  company  to  the  plaintiffs  in  respect  to  the  matters 
in  question  in  this  action.” 

Pursuant  to  that  order  the  Local  J udge  found  as  follows : — 
" That  under  the  contract  between  the  plaintiffs  and  defendants 
dated  the  10th  day  of  April,  1920,  the  defendants  received  and 
accepted  from  the  plaintiffs  603,579  feet  of  hemlock,  spruce,  and 
hard-wood  lumber  as  follows : — 


"Hard-wood  lumber  21,340  ft.  at  $60  a M.  ft.  $1,280.40 
" Spruce  and  hemlock  582,239  ft.  at  $45  a 

M.  ft 26,200.75 


"Total  $27,481.15.” 

He  further  finds  that  against  the  said  sum  should  be  set  off  pay- 
ments theretofore  made  on  account,  aggregating  $17,761.60,  and 
certain  allowances  for  dead  culls,  miscuts  not  in  accordance  with 
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the  contract,  and  shortage,  aggregating  $1,254.47,  leaving  a balance 
due  to  the  plaintiffs  by  the  defendants  of  $8,411.30. 

The  grounds  of  appeal  set  forth  in  the  notice  of  appeal  to  this 
Court  are  as  follows: — 

“ 2.  The  learned  Judge  erred  in  finding  that  the  hill  of  sale 
should  not  be  read  with  and  as  part  of  the  original  contract. 

“ 3.  The  learned  Referee  found  that  the  defendants  had 
accepted  603,579  feet  of  lumber,  without  giving  any  reasons  there- 
for, and  the  learned  Judge  erred  in  assuming  that  such  a finding 
was  based  on  the  evidence  of  Wilson  and  the  plaintiffs,  and  the 
finding  of  the  Referee  and  the  learned  Judge  that  there  was  any 
acceptance  of  the  said  lumber  by  the  defendants  is  against  the 
law  and  the  facts  adduced  in  evidence. 

“ 4.  The  learned  Judge  erred  in  finding  that  the  condition  that 
the  lumber  should  be  well  manufactured,  square-edged  stock,  full 
width  and  thickness,  became  a warranty. 

“ 5.  The  learned  Judge  erred  in  finding  that  the  defendants 
should  pay  the  plaintiffs  for  miscut  lumber  which  was  not  in 
accordance  with  the  contract  between  the  parties.” 

The  plaintiffs  are  manufacturers  of  lumber,  carrying  on  busi- 
ness in  the  district  of  Parry  Sound,  with  a mill  at  Frank’s  Bay, 
from  which  place  their  lumber  is  brought  by  themselves  in  scows  to 
Callander  station  for  shipment.  The  defendants  are  wholesale 
lumber  dealers  with  their  head  office  in  the  city  of  Montreal,  in 
the  Province  of  Quebec,  and  with  a branch  office  in  Toronto. 

The  contract  out  of  which  this  action  arises  is  as  follows : — 

“ Callander,  Ont., 

“ April  10th,  1920. 

“ This  contract  made  in  duplicate  this  10th  day  of  April,  1920, 
witnesseth : — 

“ That  Alkins  Brothers,  of  Callander,  Ont.,  agree  to  sell,  and 
G.  A.  Grier  & Sons  Limited,  of  Montreal,  P.Q.,  agree  to  buy,  the 
following  lumber : — 

“All  the  spruce  and  hemlock,  log  run,  dead  culls  out,  manu- 
factured at  Frank’s  Bay  during  the  sawing  season  of  1920,  es- 
timated at  about  five  hundred  thousand  feet  board  measure  (500 
M.  ft.  B.M.)  The  lumber  to  be  sawn  in  even  widths,  4"  & up 
and  even  lengths  8'  & up.  In  the  2"  stock  every  width  is  to 
be  piled  separately.  The  lengths  of  the  hemlock  to  be  ten  to 
twenty  feet  (10/20),  and  it  is  understood  that  the  18  and  20  foot 
lengths  are  to  be  piled  together,  apart  from  the  10  and  16'  lengths. 
All  spruce  to  be  piled  separate  from  the  hemlock. 
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“ Price  for  the  spruce  and  hemlock,  $45.00  per  thousand  feet 
board  measure,  f.o.b.  cars  Callander,  Ont. 

“Terms  on  all  the  above  net  cash  when  lumber  is  loaded  f.o.b. 
cars  at  mill. 

“All  the  above  lumber,  hard-wood  and  soft-wood,  to  be  well 
manufactured,  square-edged  stock  in  every  respect,  full  width  and 
thickness.  “G.  A.  Grier  & Sons  Limited, 

“per  Geo.  W.  Grier,  Pres.” 

And  the  plaintiffs’  claim  is  for  a balance  alleged  to  be  due 
them  for  lumber  delivered  under  the  above  contract. 

The  matter  in  controversy  before  this  Court  relates  only  to 
lumber  delivered  at  Callander  by  the  defendants  in  the  month  of 
June,  1921.  Earlier  deliveries  had  been  made  and  accepted,  but 
no  question  respecting  them  now  arises.  Referring  to  the  June 
shipment,  Rose,  J.,  in  his  judgment  says  (quoting  from  the  reasons 
for  judgment,  as  above,  the  paragraph  beginning  “Part  of  the 
lumber  was  shipped  ” and  the  first  sentence  of  the  following  para- 
graph). 

With  respect  to  the  ground  numbered  2 in  the  notice  of  appeal, 
Rose,  J.,  says  (quoting  from  the  reasons  for  judgment  of  Rose,  J., 
above,  the  paragraph  beginning  “The  contract  was  followed  in 
December,  1920.” 

I agree  with  the  views  so  expressed  and  have  nothing  to  add. 

In  the  oral  argument  before  us  the  contentions  put  forward  by 
counsel  for  the  appellants  were : that  there  was  no  acceptance 
by  the  buyers;  that  the  buyers’  rejection  of  so  much  as  they  have 
attempted  to  reject  was  lawful  and  warranted;  that  the  lumber 
delivered  f.o.b.  at  Callander  did  not  answer  to  the  description 
called  for  by  the  contract  ; and  that,  on  the  correspondence  and 
evidence,  any  finding  of  fact  in  the  courts  belo.w  that  the  de- 
fendants had  a reasonable  opportunity  of  inspecting  the  lumber 
at  Callander  is  unwarranted.  Counsel  for  the  appellants  also 
controvert  the  finding  of  fact  that  one  Fergus,  the  appellants’ 
Ontario  manager,  appointed  one  Fred  Wilson  as  the  appellants’ 
representative  to  inspect  the  lumber  at  Callander,  or  authorised 
Wilson  to  cull  and  accept  it  for  the  appellants  at  Callander,  and 
he  contends  that,  in  consequence,  the  right  of  rejection  on  the 
part  of  the  appellants  continued  after  the  lumber  reached  Montreal 
and  Toronto. 

Counsel  for  the  respondents  argue  that,  under  the  terms  of 
the  agreement  of  the  10th  April,  the  defendant  purchased  the 
whole  of  the  plaintiffs’  cut  which  would  be  manufactured  by  them  at 
Frank’s  Bay  during  the  sawing  season  of  1920;  that  the  sale  was 
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a lump  or  bulk  sale  of  the  entire  product  of  the  plaintiffs’  mill 
for  that  season  (on  this  point  see  the  case  of  Van  Dyke  Co.  v. 
Laurentide  Co.,  [1924]  S.C.R.  294)  ; and  that  the  provisions  of 
the  agreement  relative  to  the  length  and  thickness  of  the  lumber 
are  not  in  the  nature  of  conditions  but  rather  are  collateral  coven- 
ants to  saw  in  a certain  way,  and  so  are  warranties,  the  breach  of 
which  gives  rise  to  a claim  for  damages. 

I think  that  on  the  true  construction  of  the  agreement  the 
defendants  purchased  a specific  lot  of  lumber,  viz.,  “all  the  spruce 
and  hemlock  manufactured  by  the  plaintiffs  at  Frank’s  Bay  during 
the  sawing  season  of  1920,  log  run,  dead  culls  out.”  I think  that 
under  the  contract  the  defendants  were  bound  to  take  the  whole 
product  as  above  described,  and  if  the  price  of  lumber  had  gone 
up  the  plaintiffs  were  obliged  to  give  the  defendants  the  whole 
output  of  their  mill,  at  the  price  called  for  by  the  contract.  I 
think  that  the  lumber  delivered  by  the  respondents  at  Cal- 
lander, whether  sawn  in  accordance  with  specifications  or 
not,  was  the  lumber  described  in  the  contract,  being  the 
product  of  their  mill  at  Frank’s  Bay,  and  that  the  failure  to 
manufacture  every  part  of  the  lumber  according  to  the  specifica- 
tions of  the  contract  was  a breach  of  a collateral  covenant.  The 
defect  was  in  quality,  not  in  description.  The  lumber  which  the 
defendants  received  was  the  lumber  purchased,  viz.,  the  spruce 
and  hemlock  manufactured  at  Frank’s  Bay  by  the  plaintiffs  in 
the  sawing  season  of  1920.  That  is  its  description.  Some  of  it, 
having  regard  to  the  specifications,  was  defective  in  quality.  If 
this  admixture  of  lumber  defective  in  quality  gave  the  defendants 
a right  to  reject  the  whole  (see  sec.  15  and  subsec.  3 of  sec.  30 
of  the  Sale  of  Goods  Act) , they  were  bound  tc  examine  the  lumber 
and  exercise  their  right  of  rejection  on  delivery  at  Callander,  and, 
failing  to  do  so,  lost  the  right  to  reject. 

The  sale  was  f .o.b.  cars  Callander,  Ont. : “Terms  net  cash 
when  lumber  is  loaded  f.o.b.  cars  at  mill.”  The  time  and  place 
of  delivery  are  primd  facie  the  time  and  place  for  the  examination 
of  the  goods  by  the  buyer:  Atkinson  v.  Plimpton  (1903),  6 O.L.R. 
566,  at  p.  572;  Oelrichs  v.  Trent  Valley  Woollen  Manufacturing 
Co.  (1893),  20  A.R.  673;  Trent  Valley  Woollen  Manufacturing  Co. 
v.  Oelrichs  & Co.  (1894),  23  Can.  S.C.R.  682;  Perkins  v.  Bell, 
[1893]  1 Q.B.  193. 

The  lumber  did  not  contain  any  hidden  defect  not  discoverable 
on  inspection.  There  was  no  agreement  for  examination  at  Mont- 
real or  Toronto.  On.  the  contrary,  the  sellers  insisted  on  their 
legal  right  to  examination  at  Callander,  and  the  buyers  agreed  to 
examine  there,  and  were  given  ample  notice  to  enable  them  to 
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provide  an  inspector.  (See  Fergus’s  letter  of  the  25th  April, 
1921.) 

Quite  apart  from  any  question  as  to  whether  Fergus,  the  de- 
fendants’ manager,  appointed  Wilson  as  his  representative  to  ex- 
amine and  accept  the  lumber,  it  is  clear  that  Fergus  was  himself 
& 'Sons  Ltd.  present  in  Callander  when  the  J une  shipments  were  being  loaded 
Hasten  J.A.  011  cars>  saw  the  loading  in  progress,  and  could  have  insisted  that 
such  cars  as  were  then  completely  loaded  should  be  opened]  up 
sufficiently  to  permit  inspection.  I think  by  his  words  and  con- 
duct he  waived  any  further  examination.  Whether  there  was  a 
waiver  or  not,  it  is  certain  that,  as  required  by  sec.  34  of  the  Sale 
of  Goods  Act,  the  buyers  had  a reasonable  opportunity  at  Callander 
of  examining  the  goods  for  the  purpose  of  ascertaining  whether 
they  were  in  conformity  with  the  contract. 

Not  only  so,  but  when  the  lumber  was  delivered  to  the  appel- 
lants (i.e.,  to  the  railway  company  at  Callander)  the  appellants 
did  acts  in  relation  to  it  which  were  inconsistent  with  the  owner- 
ship of  the  sellers,  viz.,  caused  it  to  be  transported  from  Callander 
to  Toronto  and  Montreal,  and  sold  part  of  it  to  the  Kingston  Road 
Lumber  Company.  There  was,  therefore,  in  my  opinion,  an  ac- 
ceptance by  the  defendants  of  the  lumber  (see  secs.  34  and  35  of 
the  Sale  of  Goods  Act),  and  a waiver  of  any  right  to  reject,  but 
without  prejudice  to  the  appellants’  right  to  damages  for  breach 
of  condition  in  quality. 

Mr.  Hellmuth  argues  that,  as  the  goods  delivered,  or  some 
portion  of  them,  did  not  comply  with  the  specifications  contained 
in  the  contract,  failure  on  the  part  of  the  defendants  to  examine 
and  reject  on  delivery  at  Callander  did  not  waive  or  cancel  the 
right  to  reject  at  a later  date.  Having  regard  to  the  considera- 
tions above  noted,  I am  unable  to  agree  that  such  a rule  applies  in 
this  case.  On  this  point  the  recent  case  of  Hardy  & Co.  v.  Hillerns 
and  Fowler , [1923]  2 K.B.  490,  is  instructive.  In  that  case  the  de- 
fendants bought,  from  the  plaintiffs,  Rosario  or  Sante  Fe  wheat 
arriving  from  the  Argentine.  Part  of  the  ship-load  was  discharged 
from  the  ship  on  the  21st  March,  and  resold  by  the  defendants  on 
the  same  day.  On  the  22nd  March,  the  ship  continued  to  discharge, 
and  the  wheat  then  turned  out  to  be  not  Rosario  or  Sante  Fe  but 
Entre  Rios  wheat,  and  on  the  23rd  the  defendants  gave  notice 
rejecting  the  whole  cargo,  stopped  in  transit  all  the  parcels  of 
wheat  which  they  had  sold,  and  caused  them  to  be  returned,  and 
stored  them.  It  was  held  that  the  defendants  by  selling  part  of 
the  wheat  had  accepted  the  goods,  that  the  right  of  rejection  was 
gone,  and  that  the  defendants’  only  remedy  was  in  damages  for 
breach  of  warranty. 
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Bankes,  L.J.,  says  at  p.  496 : — 

“ Where  under  a contract  of  sale  goods  are  delivered  to  the 
buyer  which  are  not  in  accordance  with  the  contract,  so  that  the 
buyer  has  a right  to  reject  them,  the  seller  upon  receipt  of  notice 
of  rejection  is  entitled  to  have  the  goods  placed  at  his  disposal  so 
as  to  allow  of  his  resuming  possession  forthwith,  and  if  the  buyer 
has  done  any  act  which  prevents  him  from  so  resuming  possession 
that  act  is  necessarily  inconsistent  with  his  right.  It  is  not  enough 
that  the  buyer  should,  as  in  the  present  case,  be  in  a position  to  give 
the  seller  possession  at  some  later  date,  he  must  be  able  to  do  so 
at  the  time  of  the  rejection.” 

And  Atkin,  L.J.,  holds  that  the  provisions  of  sec.  35  of  the 
Sale  of  Goods  Act  are  not  limited  by  sec.  34,  and  that  the  trans- 
fer of  possession  to  the  sub-purchasers  put  an  end  to  the  buyer’s 
right  of  rejection. 

The  case  of  Bragg  v.  Villanova,  40  Times  L.R.  154,  is  dis- 
tinguishable, because  in  that  case  it  was  found  as  a fact  that  the 
buyer  had  not  had  a reasonable  opportunity  of  inspection.  The 
decision  turns  on  that  point  and  also  to  some  extent  depends  on 
the  earlier  decision  in  Moiling  and  Co.  v.  Dean  and  Son  Ltd. 
(1901),  18  Times  L.R.  217,  as  to  which  see  the  remarks  of  Bankes, 
L.J.,  in  Hardy  & Co.  v.  Hillems  and  Fowler , [1923]  2 K.B.  at  p. 
497.  It  should  also  be  observed  that,  in  so  far  as  the  Bragg  deci- 
sion is  at  variance  with  the  Hardy  case,  the  latter  as  a decision  of 
the  Court  of  Appeal  governs. 

The  case  of  Vigers  Brothers  v.  Sanderson  Brothers , [1901]  1 
K.B.  608,  which  was  much  relied  upon  by  Mr.  Hellmuth,  is  broadly 
distinguishable  in  its  facts.  In  that  case  the  buyer  ordered  laths 
of  certain  lengths.  The  seller  supplied  laths  of  different  lengths, 
which  were  rejected  by  the  buyer  at  once  on  delivery  to  him.  In 
the  present  case  the  buyers  bought  the  whole  output  of  the  sellers’ 
mill  for  1920,  accompanied  by  an  agreement  from  the  sellers  to  saw 
it  for  him  according  to  certain  specifications. 

There  is  a manifest  distinction  between  the  two  cases.  If  I 
order  from  a lumber  merchant  pine  boards  one  inch  thick,  and  he 
send  me  boards  three-quarters  of  an  inch  thick,  the  goods  deliv- 
ered do  not  answer  the  description  contracted  for;  but,  if  I buy 
his  whole  product  of  certain  logs  lying  in  a mill-pond,  and  the 
saw-miller,  the  product  of  whose  logs  I buy,  agrees  to  cut  them 
up  for  me  into  boards  an  inch  thick,  and  some  of  them  are  only 
three-quarters  of  an  inch  thick,  that  is  not  the  same  case.  He 
delivers  me  the  product  of  the  logs,  but  he  has  failed  in  his  col- 
lateral contract  to  cut  them  up  as  agreed. 

The  Vigers  case  is  also  distinguishable  on  the  ground  that  the 
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goods  were  rejected  in  ioto  immediately  on  delivery.  Nothing 
had  been  done  by  the  buyer  to  waive  his  right  of  rejection,  and 
nothing  had  been  done  by  him  inconsistent  with  the  ownership 
of  the  seller.  In  the  present  case  the  lumber  in  question  was, 
after  delivery  by  the  sellers,  transported  hundreds  of  miles  to 
Montreal  and  Toronto,  and  part  of  it  was  resold  by  the  buyers. 

Mr.  Hellmuth  also  relies  on  sec.  20,  rule  5,  of  the  Sale  of 
Goods  Act,  and  refers  to  the  case  of  Varley  v.  Whipp , [1900]  1 
Q.B.  513.  I am  unable  to  see  that  either  the  section  or  the  case 
referred  to  has  any  bearing  on  the  point  we  have  to  decide.  Sec- 
tion 20  deals  with  the  passing  of  the  property  in  the  goods  sold. 
It  has  no  bearing  on  the  question  of  “ acceptance.”  The  transfer 
of  the  property  as  between  the  buyer  and  seller  and  acceptance  are 
often  contemporaneous,  yet  they  are  not  interdependent,  and  are 
in  truth  distinct.  See  the  discussion  of  the  question  in  Benja- 
min on  Sale,  7th  ed.,  pp.  866  and  867. 

My  conclusion,  therefore,  in  this  aspect  of  the  case,  is,  that 
upon  the  facts  there  was  a reasonable  opportunity  of  inspection 
afforded  to  the  buyers  at  Callander;  that,  even  if  they  did  not 
inspect  and  accept  through  Wilson  as  their  representative,  they 
waived  their  right  of  inspection  by  failure  to  avail  themselves  of 
the  opportunity  afforded  them  and  lost  their  right  of  rejection 
while  retaining  their  right  to  damages  for  defects  in  quality. 

Turning  now  to  the  other  aspect  of  the  case,  it  seems  to  have 
been  found  by  the  Master,  and  was  certainly  determined  by  my 
brother  Rose,  that  one  Fred  Wilson  was  authorised  by  Fergus, 
the  general  manager  of  the  defendant  company,  to  examine  at 
Callander,  for  and  on  behalf  of  the  buyers,  the  lumber  in  ques- 
tion, and  that  he  did  so  examine  and  pass  it.  It  is  true 
that  in  the  respondents’  letters  of  June  and  July,  1921, 
there  is  a marked  absence  of  reference  to  the  claim  now 
put  forward  by  the  plaintiffs,  that  Wilson’s  passing  of  the  lumber 
was  final  and  conclusive  on  both  parties,  and  the  absence  of  such 
reference  is  difficult  to  be  accounted  for.  It  is  also  to  be  observed 
that  if  the  plaintiffs’  contention  is  carried  out  to  its  logical  con- 
clusion the  buyers  were  not  entitled  to  the  several  allowances 
which  have  been  made  by  the  Master  for  breach  of  warranty,  and 
which  have  been  accepted  by  the  plaintiffs,  but  on  the  contrary 
the  buyers  would  have  been  bound  to  pay  in  full  without  deduc- 
tion for  all  the  lumber  shipped.  Notwithstanding  these  consid- 
erations, which  were  strongly  put  forward  by  Mr.  Hellmuth  in 
his  able  argument,  I find  myself,  upon  a consideration  of  the 
whole  evidence,  written  and  oral,  in  accord  with  the  findings  of 
fact  in  the  two  courts  below.  The  result  is  that,  apart  from  the 
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considerations  of  law  to  which  I have  at  first  adverted,  this  find- 
ing of  fact  would  be  sufficient  to  determine  that  the  buyers  ac- 
cepted the  goods  and  are  bound  by  such  acceptance. 

If  there  was  an  acceptance  of  the  lumber,  then  sec.  13,  subsec. 
3,  of  the  Sale  of  Goods  Act*  applies,  and  the  breach  of  condition 

* The  sections  of  the  Sale  of  Goods  Act  referred  to  in  the  judg- 
ment read  as  follows:  — 

13. — (3)  Where  a contract  of  sale  is  not  severable,  and  the  buyer 
has  accepted  the  goods,  or  part  thereof,  or  where  the  contract  is  for 
specific  goods,  the  property  in  which  has  passed  to  the  buyer,  the 
breach  of  any  condition  to  be  fulfilled  by  the  seller  can  only  be  treated 
as  a breach  of  warranty,  and  not  as  a ground  for  rejecting  the  goods 
and  treating  the  contract  as  repudiated,  unless  there  be  a term  of  the 
contract,  express  or  implied,  to  that  effect. 

15.  Where  there  is  a contract  for  the  sale  of  goods  by  descrip- 
tion, there  is  an  implied  condition  that  the  goods  shall  correspond 
with  the  description,  and  if  the  sale  is  by  sample,  as  well  as  by 
description,  it  is  not  sufficient  that  the  bulk  of  the  goods  corresponds 
with  the  sample  if  the  goods  do  not  also  correspond  with  the  descrip- 
tion. 

20.  Unless  a different  intention  appears,  the  following  are  rules 
for  ascertaining  the  intention  of  the  parties  as  to  the  time  at  which 
the  property  in  the  goods  is  to  pass  to  the  buyer:  — 


Rule  5. — (i)  Where  there  is  a contract  for  the  sale  of  unascer- 
tained or  future  goods  by  description,  and  goods  of  that  descrip- 
tion and  in  a deliverable  state  are  unconditionally  appropriated  to 
the  contract,  either  by  the  seller  with  the  assent  of  the  buyer,  or  by 
the  buyer  with  the  assent  of  the  seller,  the  property  in  the  goods 
thereupon  passes  to  the  buyer.  Such  assent  may  be  expressed  or 
implied,  and  may  be  given  either  before  or  after  the  appropriation 
is  made. 

(ii)  Where,  in  pursuance  of  the  contract,  the  seller  delivers  the 
goods  to  the  buyer  or  to  a carrier  or  other  bailee  (whether  named 
by  the  buyer  or  not),  for  the  purpose  of  transmission  to  the  buyer, 
and  does  not  reserve  the  right  of  disposal,  he  is  deemed  to  have 
unconditionally  appropriated  the  goods  to  the  contract. 

30. — (3)  Where  the  seller  delivers  to  the  buyer  the  goods  he 
contracted  to  sell  mixed  with  goods  of  a different  description  not 
included  in  the  contract,  the  buyer  may  accept  the  goods  which  are 
in  accordance  with  the  contract  and  reject  the  rest,  or  he  may  reject 
the  whole. 

34.  — (1)  Where  goods  are  delivered  to  the  buyer  which  he  has 
not  previously  examined,  he  is  not  deemed  to  have  accepted  them 
unless  and  until  he  has  had  a reasonable  opportunity  of  examining 
them  for  the  purpose  of  ascertaining  vhether  they  are  in  conformity 
with  the  contract. 

(2)  Unless  otherwise  agreed,  when  the  seller  tendeis  delivery 
of  goods  to  the  buyer,  he  is  bound,  on  request,  to  afford  the  buyer  a 
reasonable  opportunity  of  examining  the  goods  for  the  purpose  of 
ascertaining  whether  they  are  in  conformity  with  the  contract. 

35.  The  buyer  is  deemed  to  have  accepted  the  goods  when  he 
intimates  to  the  seller  that  he  has  accepted  them,  or  when  the  goods 
have  been  delivered  to  him  and  he  does  any  act  in  relation  to  them 
which  is  inconsistent  with  the  ownership  of  the  seller,  or  when,  after 
the  lapse  of  a reasonable  time,  he  retains  the  goods  without  inti- 
mating to  the  seller  that  he  has  rejected  them. 
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to  be  fulfilled  by  the  seller  can  only  be  treated  as  a breach  of  war- 
ranty. That  is  what  the  Master  did,  and  the  plaintiffs  accepted 
his  finding.  I think  the  appellants  cannot  reverse  it. 

The  result  is  that  the  appeal  must  be  dismissed  with  costs. 

Appeal  dismissed. 


[LOGIE,  J,] 

Stephenson  v.  Pared  ale  Motors. 

Wonders  v.  Parkdale  Motors. 

Statutes — Highway  Traffic  Act , 1923,  13  & 1 4 Geo.  V.  ch.  48,  sec.  54 — 
Non-retroactivity  — Time-limit  for  Bringing  Actions — Procedure — 
Headings  in  Statute-hook — Effect  of — Preamble. 

Section  54  of  the  Highway  Traffic  Act,  1923,  imposing  a time-limit  for 
bringing  an  action  for  the  recovery  of  damages  occasioned  by  a motor 
vehicle,  is  not  an  enactment  regulating  procedure  and  so  is  not  retro- 
spective. 

The  Ydun,  [1899]  P.  236,  and  Worrid  v.  Medland  Bros  (1924),  26  O.W.N. 
299,  not  followed. 

Upper  Canada  College  v.  Smith  (1920),  61  Can.  S.C.R.  413,  427,  428,  and 
In  re  Roden  and  City  of  Toronto  (1898),  25  A.R.  12,  followed. 

The  headings  prefixed  to  sections  or  sets  of  sections  in  a statute  are  at 
most  preambles,  and  cannot  be  made  use  of  to  control  the  enactments 
themselves  when  they  are  expressed  in  clear  and  unambiguous  terms. 

Actions  for  damages  for  injuries  sustained  by  the  two  plaintiffs 
by  reason  of  a collision  of  two  motor  cars  at  the  intersection 
of  Howard  avenue  and  Fleet  street,  in  the  city  of  Toronto. 

June  10.  The  two  actions  were  tried  together  by  Logie,  J., 
and  a jury,  at  a Toronto  sittings. 

Questions  were  submitted  to  the  jury  and  answered  in  favour 
of  the  plaintiffs,  and  damages  were  assessed  in  favour  of  the  plain- 
tiffs, aggregating  $5,000 

T.  N.  Phelan,  K.C.,  for  the  plaintiffs. 

A.  E.  Knox,  for  the  defendant  Parkdale  Motors. 

W.  D.  M.  Shorey,  for  the  defendant  Murray. 

June  13.  Logie,  J.: — On  the  answers  of  the  jury,  judgment 
should  be  entered  in  favour  of  the  plaintiffs,  were  it  not  for  the 
provisions  of  the  Highway  Traffic  Act,  1923,  13  & 14  Geo.  V.  ch. 
48,  sec.  54,  which  imposes  a time-limit  for  instituting  civil  actions — 
six  months  from  the  time  when  the  damages  were  sustained. 

The  defendants  contend  that  these  actions  were  commenced 
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too  late  and  that  by  virtue  of  the  above  section  the  right  to  bring 
them  is  barred. 

The  Act  in  question  was  assented  to  on  the  8th  May,  1923. 

By  soc.  68  it  came  into  force  on  the  31st  December,  1923. 

The  cause  of  action  arose  on  the  11th  July,  1923,  and  the 
writs  were  issued  on  the  11th  March,  1924. 

The  section  in  question  is  grouped  with  others  as  follows: — 

“ Part  X. 

“ Procedure,  Penalties  and  Conviction/' 

Section  53  refers  to  a time-limit  for  serving  summonses  for  vio- 
lation of  any  of  the  provisions  of  the  Act. 

Section  54  with  marginal  note  is  as  follows: — 

“Time-limit!  54.  No  action  shall  be  brought  against  a person  for  the 
instituting  recovery  of  damages  occasioned  by  a motor  vehicle 
civil  actions.  after  the  expiration  of  six  months  from  the  time 
when  the  damages  were  sustained.” 

The  Highway  Traffic  Act  is  a consolidation  of  some  eighteen 
old  Acts  and  parts  of  Acts  which  are  repealed  and  some  re-enacted 
in  part  or  in  the  whole  with  amendments. 

Section  54  is  new. 

Counsel  for  the  defendants  press  upon  me  the  decision  of  the 
Court  of  Appeal  in  England  in  The  Ydun,  [1899]  P.  236,  as  an 
authority  that  sec.  54  relates  to  procedure  only^  and  is  therefore, 
under  the  decisions,  retrospective. 

And  this  view  was  taken  by  Widdifield,  Junior  County  Court 
Judge,  in  Worrid  v.  Medland  Bros.  (1924),  26  O.W.N.  299. 

But  the  case  of  Upper  Canada  College  v.  Smith  (1920),  61 
Can.  S.C.R.  413,  was  not  called  to  the  attention  of  the  learned 
Junior  County  Court  Judge  in  the  Worrid  case,  and  he  was  unable 
to  distinguish  that  case  from  the  Ydun  case,  which  he  followed. 

Commenting  on  the  Ydun  case,  Duff,  J.,  in  Upper  Canada  Col- 
lege v.  Smith , 61  Can.  S.C.R.  at  p.  428,  says : — 

“ With  great  deference,  it  is  questionable,  I think,  whether  the 
judgments  in  this  case  are  of  such  a character  as  to  afford  any  real 
guide  for  the  interpretation  of  another  statute  in  so  far  as  they 
profess  to  lay  it  down  that  an  Act  attaching  a time-limit  to  the 
assertion  of  rights  of  action  is  within  the  rule  an  enactment  relat- 
ing, to  procedure  only.  Such  a proposition  is  difficult  to  reconcile 
with  Jackson  v.  Woolley  (1858),  8 E.  & B.  778,  784.  . . . But 

the  judgment  in  the  latter  case  cannot,  in  face  of  Jackson  v.  Wool- 
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ley,  be  regarded  as  satisfactorily  establishing  the  general  proposi- 
tion that  such  statutes  are  to  be  regarded  as  statutes  dealing  with 
procedure  only  and  therefore  primd  facie  retrospective.” 

Speaking  of  Jackson  v.  Woolley  and  C'ornill  v.  Hudson  (1857), 
8 E.  & B.  429,  the  same  learned  Judge  in  Upper  Canada  College 
v.  Smith , at  p.  427,  says: — 

“ The  combined  effect  of  these  two  decisions  apparently  is  that 
a statute  dealing  with  the  subject  of  time-limit  upon  actions  is  not 
to  be  given  a retrospective  effect  and  is  not  to  be  applied  in  such  a 
way  as  to  deprive  the  plaintiff  of  a right  of  action  which  he  had  at 
the  time  when  the  statute  was  passed  unless  the  Court  can  clearly 
see  from  the  provisions  of  the  statute  that  such  was  intended  to 
be  the  effect  of  it  or  unless  the  circumstances  in  which  the  statute 
was  passed  shew  that  no  injustice  of  the  kind  struck  at  by  Lord 
Coke’s  maxim  ” (viz.,  that  it  is  “ a rule  and  law  of  Parliament 
that  regularly  nova  constitutio  futuris  f orman  imponere  debet  non 
prceteritis  ”)  “ would  result  from  giving  such  operation  to  it.” 

Construing  sec.  54  retroactively  would  offend  against  both  of 
the  above  propositions. 

In  our  own  Courts  in  In  re  Roden  and  City  of  Toronto  (1898), 
25  A.R.  12,  a strong  appellate  court  held  that,  unless  there  is  a 
clear  declaration  in  the  Act  itself  to  that  effect,  or  unless  the  sur- 
rounding circumstances  render  that  construction  inevitable,  an 
Act  should  not  be  so  construed  as  to  interfere  with  vested  rights, 
and  accordingly  that  sec.  16  of  54  Viet.  ch.  42  (0.),  limiting  the 
time  for  the  enforcement  of  claims  for  compensation  by  persons  in- 
juriously affected  by  the  exercise  of  municipal  powers  of  expropria- 
tion, did  not  apply  to  a claim  existing  at  the  time  of  the  passage 
of  the  Act. 

But  it  is  urged  that  the  heading  of  Part  X.  is  a clear  indica- 
tion of  the  intention  of  the  Legislature.  I am  not  of  that  opinion. 

The  heading  prefixed  to  sections  or  sets  of  sections  may  afford 
some  ground  for  the  argument  ( Western  Assurance  Co.  v.  C apian, 
[1924]  S.C.R.  227,  at  p.  232),  but  headings,  while  of  more  im- 
portance than  marginal  notes,  constituting  in  modern  statutes  an 
important  part  of  the  Act  itself,  are  at  most  preambles. 

In  Lawrie  v.  Rathbun  (1876),  38  U.C.R.  255,  at  p.  260,  Har- 
rison, C.J.,  says  they  may  be  read  not  only  as  explaining  the  sec- 
tions which  immediately  follow  them,  as  a preamble  to  a statute 
may  be  looked  to  to  explain  its  enactments,  but  as  affording  a bet- 
ter key  to  the  construction  of  the  sections  which  follow  than  might 
be  afforded  by  a mere  preamble. 

As  the  learned  authors  of  CTaies  on  Statute  Law,  3rd  ed.,  say 
at  p.  188,  they  are  gradually  winning  recognition  as  a kind  of  pre- 
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amble  to  the  enactments  which  they  precede,  limiting  or  explaining 
their  operation. 

It  is  a settled  rnle  that  the  preamble  cannot  be  made  use  of  to 
control  the  enactments  themselves  when  they  are  expressed  in  clear 
and  unambiguous  terms : Maxwell  on  Statutes,  6th  ed.,  p.  92. 

To  deprive  the  plaintiffs  of  a vested  right  of  action  is  a very 
different  thing  from  regulating  procedure;  and,  notwithstanding 
the  heading,  I am  of  opinion  that  sec.  54  cannot  be  said  to  deprive 
the  plaintiffs  of  their  rights  by  inference  of  an  inevitable  intention 
of  the  Legislature  to  do  so. 

In ‘my  opinion,  the  section  in  question  is  not  retroactive,  and 
the  plaintiffs  are  entitled  to  judgment  for  the  amounts  of  damages 
found  by  the  jury. 


Logie,  J. 
1924. 
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APPENDIX  I. 


In  Appendix  I.,  vol,  53,  p.  681,  about  the  middle,  it  is  stated 
that  Eule  735(1)  is  amended.  It  should  be  Eule  733(1). 


APPENDIX  II. 


Ontario  cases  decided  on  appeal  to  the  Supreme  Court  of  Can- 
ada and  reported  since  the  publication  of  vol.  54  oi  the  Ontario 
Law  Eeports : — * 

Diamond  v.  Western  Eealty  Co.,  23  O.W.N.  517,  affirmed  by  the 
Supreme  Court  of  Canada:  Diamond  v.  Western  Eealty 
Co.,  [1924]  S.C.E.  308. 

Smith  v.  Attorney- General  for  Ontario,  53  O.L.E.  572,  af- 
firmed by  the  Supreme  Court  of  Canada : Smith  v. 
Attorney- General  of  Ontario,  [1924]  S.C.E.  331. 

Toronto  Eoman  Catholic  Separate  School  Board  v.  City  of 
Toronto,  54  O.L.E.  224,  reversed  by  the  Supreme  Court 
of  Canada:  Board  of  Trustees  of  Eoman  Catholic 
Separate  Schools  v.  City  of  Toronto,  [1924]  S.C.E. 
368. 

* No  cases  decided  on  appeal  to  the  Judicial  Committee  have  been  re- 
ported since  the  publication  of  vol.  54. 
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incorporated Association. 


ARREST. 

See  False  Imprisonment. 
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ASSESSMENT  AND  TAXES. 

1.  Appeal  to  County  Court 
Judge — Notice  of  — Time  for 
Serving  — Assessment  Act,  secs. 
69(20),  72(2). 

Caldee  y.  Township  of 
Whitby,  188. 

2.  Exemptions  — Buildings 
Vested  in  or  Controlled  by 
Hydro-Electric  Power  Commis- 
sion of  Ontario  — Buildings  of 
Power  Company  — Commission's 
Ownership  of  Shares  in  Power 
Company  — " Control  ” — Assess- 
ment Act,  sec.  5(7)  — Ontario 
Power  Commission  Act , sec.  12a. 
(7  Geo.  V.  ch.  20,  sec.  I). 

Re  Hydeo  - Electeic  Powee 
Commission  of  Ontaeio  and 
Townships  of  Tpioeold  and 
Pelham,  431. 

3.  Income  Assessment  — " Re- 
sidence >y  of  Person  Assessed — 
Question  of  Law  — Case  Stated 
by  County  Court  Judge — Form 
of — Assessment  Act , secs.  81(3), 
(6),  as  Enacted  by  6 Geo.  V.  ch. 
II,  sec.  6. 

Re  City  of  Hamilton  and 
Biege,  448. 

4.  Omission  of  Names  from 
Assessment  and  Collector's  Roll 
— Addition  by  Cleric  of  Munici- 
pality— Confirmation  by  Court  of 
Revision  — Appeal  to  County 
Court  Judge — Whether  Further 
Appeal  Lies  — Assessment  Act, 
secs.  51(2),  118  (12  & 13  Geo.  V. 
ch.  78,  secs.  22,  26) — Appeal 


[vol. 

ASSESSMENT  AND  TAXES 

— (Continued.) 

under  sec.  80,  whether  Open  to 
Municipality. 

Re  Blackbuen  and  City  of 
Ottawa,  494. 

See  Bankruptcy,  3 — Re- 
venue. 


ASSIGNMENTS  AND 
PREFERENCES. 

See  Bankruptcy. 


ASSOCIATION. 

See  Company,  1 — Unincoe- 
poeated  Association. 


ATTACHMENT  OF  DEBTS. 

See  Militia. 


ATTORNEY-GENERAL 

See  Ceiminal  Law,  7 — On- 
taeio Tempeeance  Act — Teial. 


AUTOMOBILE  INSURANCE 

See  Insueance,  2. 


BALLOTS. 

See  Paeliamentaey  Elec- 
tions. 

BANKRUPTCY. 

1.  Claims  of  Creditors  — Pre- 
ferred Claims  — Orders  for  Pay- 
ment of  Money  Given  by  Debtor- 
company  upon  Municipal  Corpor- 
ation — Equitable  Assignments — 
Validity — Conveyancing  and  Law 
of  Property  Act,  sec.  1 9(1)  — 
Assignment  of  Boolc-debts — Pre- 
ference— Bankruptcy  Act,  secs. 
30,  31 — Estoppel. 

Re  Matthews  Sheet  Metal 
and  Roofing  Co.  Ltd.,  262. 
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BANKRUPTCY—  ( Continued. ) 

2.  Composition  — Approval  of 
Court  — Bankruptcy  Act , sec.  13 
— Default  in  Making  Payments 
under  Composition  — Trustee  — 
Officer  of  Court — Rights  of  Com- 
position Creditors — Discretion  of 
Court  — Annulment  of  Composi- 
tion. 

Re  Lipson,  215. 

3.  Landlord’s  Claim  to  Rank  as 
Preferred  Creditor  for  Taxes  Paid 
for  Tenant  — Demand — “ Per-  • 
sonal  Property  Liable  to  Seizure  ” 
— Assessment  Act , sec.  109,  sub- 
sec. 11(12  & 13  Geo.  V.  ch.  78, 
sec.  21/-) — ■"  Liability,”  when  Aris- 
ing. 

Re  Laurance,  196. 

4.  Order  of  Bankruptcy  Judge 
Authorising  Creditor  to  Take 
Proceedings  in  Name  of  Trustee 
— Bankruptcy  Act,  sec.  35 — 
" Proceedings  ” — Whether  Appeal 
in  Action  against  Trustee  In- 
cluded— Appeal  to  Privy  Council 
— Appeal  from  Order  of  Bank- 
ruptcy Judge — Right  of  Appeal 
— Bankruptcy  Act,  sec.  71. 

Re  Andrew  Motherwell  of 
Canada  Ltd.,  294. 

5.  Payments  Made  to  Creditor 
within  three  Months  before  Re- 
ceiving Order  — Recoupment  of 
Trust-funds  Improperly  Used  by 
Debtor — Bankruptcy  Act,  sec.  31 
— ■"  Creditors  ” — Intention  to 
Prefer — Necessity  for  Concurrent 
Intent  — " Pressure  ” — Sec. 
31(2). 

Re  Carson,  649. 

6.  Petition  by  Wife  of  Debtor 


BANKRUPTCY — .( Continued . ) 
for  Receiving  Order  — Unpaid 
Judgment  for  Alimony — Ceasing 
to  “ Meet  Liabilities  Generally  as 
they  Become  Due  ” — No  Liability 
Shewn  other  than  that  to  Wife 
— Bankruptcy  Act,  sec.  3(j), 
Amended  by  13  & II  Geo.  V.  ch. 
31,  sec.  3 — Available  Acts  of 
Bankruptcy  — Return  of  Nulla 
Bona  to  Execution  Made  more 
than  six  Months  before  Presenta w 
tion  of  Petition — Sec.  4(3)  of 
Act  — Foundation  for  Adjudica- 
tion of  Bankruptcy — Alimony  De- 
cree— Relationship  of  Debtor  and 
Creditor — “ Debts  ” and  “ Liabili- 
ties ” — Sec.  II  of  Act. 

Re  Freedman,  206. 

7.  Petition  for  Receiving  Order 
— Service  on  Debtor — Authorised 
Assignment  before  Return  of  Pe- 
tition — Practice  — - Operation  of 
Assignment  — Bankruptcy  Act 
Amendment  Act,  1923 , 13  & II 
Geo.  V.  ch.  31,  secs.  2(1),  9,  10, 
11. 

Re  Lalonde,  279. 

8.  Receiving  Order  — Petition 
for ■ — Evidence  of  Debt  Due  to 
Petitioning  Creditor — Debt  “ Ow- 
ing” but  not  Presently  Payable — 
Bankruptcy  Act,  sec.  1(3)  (a). 

Re  Tunnell  Limited,  30. 

See  Company,  3 — Sale  of 
Goods,  1. 


BANKS  AND  BANKING. 

1.  Cheque  — Acceptance  by 
Bank — Suspension  of  Bank  before 
Presentment  for  Payment  — Dis- 
honour of  Cheque — Dealings  with 
Cheque  after  Acceptance — Agency 
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BANKS  AND  BANKING— 

( Continued.) 

of  Payee  of  Cheque  for  Drawer — 
Solicitor  and  Client — Liability  of 
Solicitor  as  Endorser — Absence  of 
Special  Agreement  — Whether 
Cheque  Overdue  — Reasonable 
Time  for  Presentment  — Bills  of 
Exchange  Act,  secs.  85,  86,  130, 
133,  166. 

Lee  y.  Blake,  310. 

2.  Cheques  Drawn  on  Bank  on 
Day  before  Suspension  of  Pay- 
ment— Presentment — Acceptance 
after  Suspension — Powers  of  Lo- 
cal Manager — Liability  of  Drawer 
of  Cheques  to  Holder — Amount  of 
Cheques  Debited  by  Bank  to 
Drawer. 

TJnion  Bank  of  Canada  v. 
Nettleton,  643. 

3.  Guaranty  of  Customer's  Ac- 
count— Assignments  of  Life  In- 
surance Policy  to  Bank  as  Collat- 
eral Security  — Cheques  Improp- 
erly Cashed  by  Bank — Proceeds 
Applied  in  Part  for  Benefit  of 
Customer  — Receipt  Signed  by 
Customer  for  Vouchers  — Con- 
struction of — Oral  Notice  to  Bank 
that  Payments  Improperly  Made 
— Sufficiency  — Set-off — Limita- 
tions Act,  sec.  59 — Banker’s  Lien 
— Security  Given  for  Specified 
Amount — General  Lien  — Terms 
of  Document  by  which  Policy  As- 
signed — Consistency  with  General 
Lien. 

Campbell  v.  Imperial  Bank 
of  Canada,  318. 

See  Criminal  Law,  7 — Mili- 
tia. 


[vol. 

BASTARDY. 

Affiliation  Order — Children  of 
Unmarried  Parents  Act,  1921,  11 
Geo.  V.  ch.  55,  sec.  13 — “Born  out 
of  Wedlock ” — Marriage  of  Mother 
before  Birth  of  Child — Non-access 
of  Husband  before  Marriage  — 
Evidence — Bastardising  Issue. 

Re  Duckworth  and  Skinkle, 
272. 


BEQUEST. 

See  Will. 


BILLS  AND  NOTES. 

See  Banks  and  Banking. 


BLENDED  PAYMENTS. 

See  Mortgage. 


BOARD  OF  CONCILIATION 

See  Constitutional  Law. 


BONUS. 

See  Mortgage. 


BOOK-DEBTS. 

See  Bankruptcy,  1. 


BOUNDARIES. 

See  Schools. 


BREACH  OF  PROMISE  OF 
MARRIAGE. 

See  Contract,  5,  6. 


BRIBERY. 

See  Contract,  3. 


BUILDING  RESTRICTIONS. 

See  Covenant  — Municipal 
Corporations,  1. 
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BUILDINGS. 

■ See  Assessment  and  Taxes,  2 
— Mechanics'  Liens  — Negli- 
gence, 4. 


BULK  SALES  ACT. 

See  Sale  of  Goods,  1. 


BY-LAWS. 

See  Municipal  Corporations 
— Schools. 


CANADIAN  NATIONAL 
RAILWAY  COMPANY. 

See  Trial. 


CARRIERS. 

See  Master  and  Servant  — 
Railway,  1. 


CASES. 

Adams  v.  Morgan  & Co.  Ltd., 
[1923]  2 K.B.  234,  applied.  Re 
Wilton  Farmers'  Co-operative 
Association  v.  Burgess,  534. 

Addis  v.  Gramophone  Co.  Ltd., 
[1909]  A.C.  488,  followed.  To- 
ronto Hockey  Club  v.  Arena 
Gardens  of  Toronto  Ltd.,  509. 

Alexander  v.  Vane  (1836),  1 
M.  & W.  511,  applied.  Re  Wil- 
ton Farmers'  Co-operative  As- 
sociation v.  Burgess,  534. 

Ameliasburg,  Township  of,  v. 
Pitcher , Re  (1906),  13  O.L.R. 
417,  followed.  Re  Wilton  Farm- 
ers' Co-operative  Association 
v.  Burgess,  534. 

Andrews  v.  Ramsay  & Co., 
[1903]  2 K.B.  635,  638,  referred 
to.  Sutton  v.  Forst,  281. 

Armagh  Union  Guardians  v. 
Bell,  [1900]  2 I.R.  371,  referred 
45 — 55  o.l.r. 


CASES — ( Continued. ) 
to.  Morwick  v.  Provincial  Con- 
tracting Co.  Ltd.,  71. 

Bain  v.  Central  Vermont  Rail- 
way Co.,  [1921]  2 A.C.  412,  speci- 
ally referred  to.  Canadian 
Northern  Transfer  Co.  v.  To- 
ronto Storage  Co.,  352. 

Barber  v.  Butcher  (1846),  8 

Q. B.  863,  applied.  Re,  Wilton 
Farmers'  Co-operative  Associa- 
tion v.  Burgess,  534. 

Barber  v.  McCuaig  (1900),  31 
O.R.  593,  followed.  McIntosh 
v.  Parent,  552. 

Barry  v.  Butlin  (1838),  2 
Moore  P.C.  480,  referred  to.  Id  ar- 
ris v.  Gallimore,  566. 

Battle  v.  Fidelity  and  Casualty 
Co.  of  New  York  (1923),  54  O.L. 

R.  24,  affirmed.  Battle  v.  Fidel- 
ity and  Casualty  Co.  of  New 
York,  330. 

Beck  & Co.  v.  Szymanowski  & 
Co.,  [1924]  A.C.  43,  distin- 
guished. J.  A.  Simmers  Ltd.  v. 
Powell,  559. 

Bell,  In  re  (1922),  2 C.B.R. 
271,  approved.  Re  Carson,  649. 

Benallack  v.  Bank  of  British 
North  America  (1905),  36  Can. 

S. C.R.  120,  followed.  Re  Carson, 
649. 

Benn  v.  Hawthorne  (1924),  55 
O.L.R.  393,  referred  to.  Harris 
v.  Gallimore,  566. 

Bramley  v.  Chesterton  (1857), 
2 C.B.N.S.  592,  604,  605,  re- 
ferred to.  Cohen  v.  Godkin,  436. 

Bnttain  v.  Lloyd  (1845),  14 
M.  & W_.  762,  applied.  Re  Wil- 
ton Farmers'  Co-operative  As- 
sociation v.  Burgess,  534. 

Buntin  v.  Georgen  (1872),  19 
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CASES — ( Continued . ) 

Gr.  167,  followed.  Re  Matthews 
Sheet  Metal  and  Roofing  Co. 
Ltd.,  262. 

Castrique  v.  Buttigieg  (1855), 
10  Moo.  P.C.  94,  referred  to.  Lee 
v.  Blake,  310. 

Chambers  v.  Randall , [1923] 
1 C'h.  149,  applied  and  followed. 
Re  Keyser  and  Daniel  J.  McA' 
Nulty  Realty  Co.  Ltd.,  136. 

Chichester  Corporation  v.  Fos- 
ter, [1906]  1 K.B.  167,  175,  176, 
followed.  McCormick  v.  Town- 
ship of  Caledon,  93. 

Chinnery  v.  Evans  (1864),  11 
H.L.C.  115,  distinguished.  Mar- 
tin y.  Youngson,  658. 

Clarice  v.  Dickson  (1858),  E. 
B.  & E.  147,  followed.  Hughes 
y.  0 jibway  Realty  Co.  Ltd., 
611. 

Clegg  y.  Bromley , [1912]  3K. 
B.  474,  492,  specially  referred  to. 
Doty  v.  Marks,  147. 

Cook  y.  Dodds  (1903),  6 O.L. 
R.  608,  followed.  Coleman  y. 
Ryan,  182. 

Croteau  and  Clark  Co.  Ltd.,  Re 
(1920),  48  O.L.R.  359,  referred 
to.  Re  Lalonde,  279. 

Davies  y.  London  and  South 
Western  Railway  Co.  (1883),  12 
Q.B.D.  70,  followed.  Jewell  v. 
Grand  Trunk  Railway  Co.  of 
Canada,  68. 

Domett  v.  Beckford  (1833),  5 
B.  & Ad.  121,  followed.  Dayis 
v.  Elliot,  583. 

Duthie  v.  Grand  Trunk  Rail- 
way Co.  (1905),  4 Can.  Ry.  Cas. 
304,  321,  followed.  Davis  v.  El- 
liot, 583. 

Erskine  v.  Adeane  (1873),  L. 


[vol. 

CASES — ( Continued . ) 

R.  8 Ch.  756,  applied  and  fol- 
lowed. Benn  y.  Hawthorne, 
393. 

Farquhar  v.  City  of  Toronto 
(1865),  12  Gr.  186,  followed.  Re 
Matthews  Sheet  Metal  and 
Roofing  Co.  Ltd.,  262. 

Faulds,  Re  (1906),  12  O.L.R. 
245,  followed.  Re  Bigras,  57. 

Flower  v.  Lloyd  (1877),  36  L. 
T.R.  444,  specially  referred  to. 
Battle  Creek  Toasted  Corn 
Flake  Co.  Ltd.  v.  Kellogg 
Toasted  Corn  Flake  Co.,  127. 

Foley  y.  Township  of  East 
Flamborough  (1889),  26  A.R.  43, 
applied.  McCormick  v.  Town- 
ship of  Caledon,  93. 

Fraser  v.  McLean  (1881),  46 
TJ.C.R.  302,  followed.  Hughes 
y.  O jib  way  Realty  Co.  Ltd., 
611. 

French  v.  Toronto  General 
Trusts  Corporation  (1923),  53 
O.L.R.  336,  340,  followed.  Re 
Anderson,  527. 

Giroux  Y.  The  King  (1917),  56 
Can.  S.C.R.  63,  explained  and 
followed.  Rex  y.  Daly  et  al., 
156. 

Great  Western  Railway  Co.  v. 
Bagge  (1885),  15  Q.B.D.  625, 
followed.  Davis  y.  Elliot,  583. 

Hadley  v.  Baxendale  (1854), 
9 Ex.  341,  followed.  Toronto 
Hockey  Club  y.  Arena  Gard- 
ens of  Toronto  Ltd.,  509. 

Hammond,  Re  (1921),  51  O.L. 
R.  149,  considered  and  distin- 
guished. Re  McNab,  538. 

Harris  v.  Beauchamp  Brothers, 
[1894]  1 Q.B.  801,  followed. 

Eaton  y.  Brant,  346. 
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CASES — ( Continued. ) 
Haywood  v.  Brunswick  Build- 
ing Society  (1881),  8 Q.B.D.  403, 
followed.  Re  Bowes  Co.  Ltd. 
and  Rankin,  601. 

Hellems  v.  City  of  St.  Cathar- 
ines (1894),  25  O.R.  593,  fol- 
lowed. Gardner  y.  City  of 
Niagara  Falls,  53. 

Henderson  v.  Squire  (1869), 
L.R.  4 Q.B.  170,  referred  to. 
Cohen  y.  Godkin,  437. 

Heron  v.  Coleman  (1919),  46 

O. L.R.  154,  157,  158,  referred  to. 
Hanley  y.  Hayes,  361. 

Heys,  In  the  Estate  of , [1914] 

P.  192,  197,  followed.  Benn  y. 
Hawthorne,  393. 

Hickey  and  Town  of  Orillia, 
Re  (1908),  17  O.L.R.  317,  fol- 
lowed. Rex  ex  rel.  Jacques  y. 
Mitchell,  286. 

Hitchcock  y.  Sykes  (1913-14), 
29  O.L.R.  6,  49  Can.  S.C.R.  403, 
specially  referred  to.  Diett  v. 
Reynolds,  103. 

Holmes  Y.  Millage,  [1893]  1 

Q. B.  551,  followed.  Eaton  v. 
Brant,  346. 

Hutcheon  v.  Mason  & Risch 
Ltd.  (1922),  22  O.W.N.  469,  re- 
ferred to.  Cohen  v.  Godkin, 
437. 

Hutton  y.  Toronto  Railway  Co. 
(1919),  45  O.L.R.  550,  followed. 
Cooper  y.  Canadian  Northern 
Ontario  Railway  Co.,  256. 

Interlake  Tissue  Mills  Co.  Ltd. 
V.  George  Everall  Co.  Ltd.(  1921), 
50  O.L.R.  165,  considered  and 
distinguished.  Bank  of  Mont- 
real y.  Ideal  Knitting  Mills 
Ltd.,  410. 

Jewell  y.  Grand  Trunk  Railway 


CASES — ( Continued. ) 

Co.  of  Canada  (1923),  55  O.L.R. 
68,  affirmed.  Jewell  y.  Grand 
Trunk  Railway  Co.  of  Canada, 
617. 

Kerr  y.  Kerr,  [1897]  2 Q.B. 
439,  specially  referred  to.  Re 
Freedman,  206. 

Lane  y.  Dungannon  Agricul- 
tural Driving  Park  Association 
(1892),  22  O.R.  264,  followed. 
Re  Matthews  Sheet  Metal 
and  Roofing  Co.  Ltd.,  262. 

Leather  Cloth  Co.  y.  Hierorvi- 
mus  (1875),  L.R.  10  Q.B.  140, 
applied.  Cyr  y.  Dufault,  90. 

Lipson,  Re  (1923),  24  O.W.N. 
382,  affirmed  by  an  equal  division. 
Re  Lipson,  215. 

Lipson,  Re  (1923),  53  O.L.R. 
399,  affirmed.  Re  Lipson,  215. 

Lloyd  y.  Grace,  [1912]  A.C. 
716,  followed.  Hughes  v.  O jib- 
way Realty  Co.  Ltd.,  611. 

London  and  South  Western 
Railway  Co.  v.  Gomm  (1882),  20 
Ch.  D.  562,  583,  referred  to.  Re 
Bowes  Co.  Ltd.  and  Rankin, 
601. 

London  County  Council  v.  Al- 
len, [1914]  3 K.B.  642,  followed. 
Re  Bowes  Co.  Ltd.  and  Rankin, 
601. 

Long  Y.  Smith  (1911),  23  O. 
L.R.  121,  applied  and  followed. 
Benn  v.  Hawthorne,  393. 

McCaskill  v.  Paquin  (1922), 

Q.R.  60  S.C.  162,  referred  to. 
Hanley  y.  Hayes,  361. 

Macdonald  v.  Whitfield  (1883), 
8 App.  Cas.  733,  referred  to.  Lee 
v.  Blake,  310. 

McGeachie  v.  North  American 
Life  Assurance  Co.  (1892-3),  22 
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O.R.  151,  20  A.R.  187,  23  Can. 
S.C.R.  148,  followed.  Bosom- 
worth  y.  Western  Farmers 
Weather  Mutual  Insurance 
Co.,  300. 

M elver  v.  Tammi  (1921),  49 
O.L.R.  179,  followed.  Cooper 
y.  Canadian  Northern  Ontario 
Railway  Co.,  256. 

Mackay  (IP.  Malcolm)  Co.  v. 
British  America  Assurance  Co ., 
[1923]  S.C.R.  335,  346,  applied. 
Excelsior  Tailoring  Co.  Ltd. 
v.  Glen  Falls  Insurance  Co., 
35. 

McKenzie  y.  Gibson  (1852),  8 
U.C.R.  100,  followed.  Williams 
y.  Laing,  26. 

McLeod  y.  Amiro,  Re  (1912), 
27  O.L.R.  232,  referred  to.  Re 
Rex  y.  Speirs,  290. 

Manitoba  and  North-West  Land 
Corporation  v.  Davidson  (1903), 
34  Can.  S.C.R.  255,  259,  referred 
to.  Sutton  y.  Forst,  281. 

Mathieu , Re  (1898),  29  O.R. 
546,  specially  referred  to.  Re 
Garwood,  43. 

Michaud  y.  Canadian  National 
Railway  Co.,  [1924]  3 D.L.R.  1, 
followed.  Semple  v.  Canadian 
National  Railway  Co.,  189. 

Millard  y.  Toronto  Railway  Co. 
(1914),  31  O.L.R.  526,  followed. 
Morwick  v.  Provincial  Con- 
tracting Co.  Ltd.,  71. 

Mohamidu  Mohideen  Hadjiar 
y.  Ritchey,  [1894]  A.C.  437,  fol- 
lowed. Coleman  v.  Ryan,  182. 

Molsons  Bank  v.  Halter 
(1890),  18  Can.  S.C.R.  88,  speci- 
ally referred  to.  Re  Carson, 
649. 


CASES — ( Continued. ) 

Morgan  v.  Griffith  (1871),  L. 
R.  6 Ex.  70,  applied  and  followed. 
Benn  y.  Hawthorne,  393. 

Morrison  v.  Robinson  (1872), 
19  Gr.  480,  487,  followed.  Singer 
v.  Goldhar,  267. 

Murphy  v.  Lamphier  (1914), 
31  O.L.R.  287,  followed.  Harris 
y.  Gallimore,  566. 

Musgrove  v.  Pandelis,  [1919] 
2 K.B.  43,  referred  to.  Morwick 
y.  Provincial  Contracting  Co. 
Ltd.,  71. 

National  Refining  Co.  v.  St. 
Louis  Iron  Mountain  and  South- 
ern Railway  Co.  (1916),  237  Fed. 
Repr.  347,  referred  to.  Toronto 
Hamilton  and  Buffalo  Rail- 
way Co.  v.  Steel  Co.  of  Canada 
Ltd.,  63. 

Oakes  v.  Turquand  (1867),  L. 
R.  2 H.L.  325,  followed.  Re 
National  Stadium  Ltd.,  199. 

O’ Hearn  v.  Town  of  Port  Ar- 
thur (1902),  4 O.L.R.  209,  fol- 
lowed. Jewell  v.  Grand  Trunk 
Railway  Co.  of  Canada,  68. 

Page  v.  Campbell  (1921),  61 
Can.  S.C.R.  633,  applied  and  fol- 
lowed. Re  Keyser  and  Daniel 
J.  McA’Nulty  Realty  Co.  Ltd., 
136. 

Pearson  (S.)  & Son  Ltd.  v. 
Dublin  Corporation,  [1907]  A.C. 
351,  followed.  Hughes  v.  O jib- 
way Realty  Co.  Ltd.,  611. 

Phillips  y.  Britannia  Hygienic 
Laundry  Co.,  [1923]  1 K.B.  539, 
explained  and  distinguished.  Mor- 
wick v.  Provincial  Contract- 
ing Co.  Ltd.,  71. 

Plant  v.  Township  of  Nor  man- 
ly (1905),  10  O.L.R.  16,  referred 
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CASES — ( Continued . ) 
to.  McCormick  y.  Township  of 
Caledon,  93. 

Playter  v.  Lucas  (1921),  51  0. 
L.R.  492,  applied  and  followed. 
Re  Keyser  and  Daniel  J.  McA’- 
Nulty  Realty  Co.  Ltd.,  136. 

Pollard  y.  Gibson  (1923),  54 
O.L.R.  419,  varied.  Pollard  y. 
Gibson,  424. 

Port  Arthur  Waggon  Co.  Ltd., 
Re,  Tudhope’s  Case  (1919-20), 
45  O.L.R.  260,  47  O.L.R.  565,  ex- 
plained and  distinguished.  Re 
National  Stadium  Ltd.,  199. 

Poulett  Peerage,  The,  [1903] 
A.C.  395,  followed.  Re  Duck- 
worth and  Skinkle,  272. 

Powell  y.  Fall  (1880),  5 Q.B.D. 
597,  followed.  Morwick  y.  Pro- 
vincial Contracting  Co.  Ltd., 
71. 

Premier  Trust  Co.  v.  Raymond 
(1922),  52  O.L.R.  533,  reversed. 
Premier  Trust  Co.  y.  Raymond, 
30. 

Provincial  Board  of  Health  for 
Ontario  and  City  of  Toronto , Re 
(1920),  46  O.L.R.  587,  followed. 

Pullman  Car  Co.  v.  Missouri 
Pacific  Railway  Co.  (1885),  115 
U.S.  587,  referred  to.  Re  Hydro- 
Electric  Power  Commission  of 
Ontario  and  Townships  of 
Thorold  and  Pelham,  431. 

Rex  y.  Canadian  Allis-Chalmers 
Ltd.  (1923),  54  O.L.R.  38,  re- 
ferred to.  Rex  v.  Hurt,  48. 

Rex  y.  Daly  et  al.,  Re  (1924), 
55  O.L.R.  156,  referred  to.  Re 
Rex  y.  Speirs,  290. 

Rex  v.  Luffe  (1807),  8 East 
193,  followed.  Re  Duckworth 
and  Skinkle,  272. 


CASES — ( Continued . ) 

Rex  v.  Sovereen  (1912),  26  O. 
L.R.  16,  considered.  Rex  y.  Daly 
et  al.,  156. 

Rickey  and  Township  of  Marl- 
borough, Re  (1907),  14  O.L.R. 
587,  followed.  Rex  ex  rel. 
Jacques  y.  Mitchell,  286. 

Roden  and  City  of  Toronto,  In 
re  (1898),  25  A.R.  12,  followed. 
Stephenson  y.  Parkdale  Mo- 
tors, 680. 

Rylands  v.  Fletcher  (1868), 
L.R.  3 H.L.  330,  applied.  Mor- 
wick v.  Provincial  Contract- 
ing Co.  Ltd.,  71. 

Salisbury  v.  Nugent  (1883),  9 
P.D.  23,  followed.  Robins  v.  Na- 
tional Trust  Co.,  384. 

Salomon  v.  Salomon  & Co., 
[1897]  A.C.  22,  referred  to.  Re 
Hydro-Electric  Power  Com- 
mission and  Townships  of 
Thorold  and  Pelham,  431. 

S earth,  Re  (1916),  35  O.L.R. 
312,  specially  referred  to.  Re 
Garwood,  43. 

Scott  v.  Town  of  Listowel 
(1887),  12  P.R.  77,  head-note  to 
report  corrected.  Calder  v. 
Township  of  Whitby,  188. 

Scottish  Petroleum  Co.,  In  re 
(1883),  23  Ch.D.  413,  437,  fol- 
lowed. Re  National  Stadium 
Ltd.,  199. 

Sellers  v.  Sullivan  (1918),  43 
O.L.R.  528,  followed.  Harris  y. 
Gallimore,  566. 

Sharpness  New  Docks  and 
Gloucester  and  Birmingham  Nav- 
igation Co.  y.  Attorney -General, 
[1915]  A.C.  654,  662,  665,  671, 
672,  followed.  McCormick  v. 
Township  of  Caledon,  93. 
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CASES — ( Continued . ) 

Sherwood  y.  City  of  Hamilton 
(1875),  37  U.C.R.  410,  applied. 
McCormick  y.  Township  of 
Caledon,  93. 

Slavonia  Steamship  Agencies 
Ltd.,  Re  (1922),  23  O.W.N.  73, 
3 C.B.R.  153,  referred  to.  Re 
Lalonde,  279. 

Smith  y.  Betty,  [1903]  2 K.B. 
317,  followed.  Campbell  y.  Im- 
perial Bank  of  Canada,  319. 

Smith  y.  Jamieson  (1889),  17 
O.R.  626,  followed.  Cyr  y.  Du- 
fault,  90. 

Standard  Oil  Co.  y.  Anderson 
(1909),  212  H.S.  215,  221,  speci- 
ally referred  to.  Canadian 
Northern  Transfer  Co.  y.  To- 
ronto Storage  Co.,  352. 

Sterling  y.  Riley  (1862),  9 Or. 
343,  346,  followed.  Singer  y. 
Goldhar,  267. 

Stoke-on-Trent  Borough  Coun- 
cil Y.  Cheshire  County  Council, 
[1915]  3 K.B.  699,  706,  707,  re- 
ferred to.  Re  City  of  Hamilton 
and  Birge,  448. 

Stone  y.  Hoskins,  [1905]  P. 
194,  followed.  Benn  y.  Haw- 
thorne, 393. 

Sutton  v.  Town  of  Dundas 
(1908),  17  O.L.R.  556,  followed. 
Robe  and  Clothing  Co.  Ltd.  y. 
City  of  Kitchener,  1, 

Swan  Brewery  Co.  Ltd.  v.  The 
King,  [1914]  A.C.  231,  applied 
and  followed.  Re  Dorenwends 
Ltd.,  413. 

Taylor  v.  Levey s,  Re  (1922), 
52  O.L.R.  201,  distinguished.  Re 
Wilton  Farmers'  Co-operatiye 
Association  v.  Burgess,  534. 

Tennent  v.  City  of  Glasgow 


[vol. 

CASES — ( Continued. ) 
Bonk  (1879),  4 App.  Cas.  615, 
followed.  Re  National  Stadium 
Ltd.,  199. 

Thetford  Corporation  y.  Tyler 
(1845),  8 Q.B.  95,  100,  referred 
to.  Cohen  y.  Godkin,  436. 

Thornton  Davidson  & Co.,  In 
re  (1921),  3 C.B.R.  181,  fol- 
lowed. Re  Andrew  Motherwell 
of  Canada  Ltd.,  294. 

Toronto  Railway  Co.  y.  Hutton 
(1919),  59  Can.  S.C.R.  413,  fol- 
lowed. Cooper  v.  Canadian 
Northern  Ontario  Railway 
Co.,  256. 

Toronto  Roman  Catholic  Sepa- 
rate School  Board  and  Price,  Re 
(1921-3),  21  O.W.N.  27,  22  O. 
W.N.  518,  24  O.W.N.  433,  54  O. 
L.R.  224,  distinguished.  Re 
Hartley  and  City  of  Toronto, 
275. 

Trusts  and  Guarantee  Co.  y. 
Smith  (1923),  54  O.L.R.  144,  fol- 
lowed. Re  National  Stadium 
Ltd.,  199. 

Tulk  y.  Moxhay  (1848),  2 Ph. 
774,  applied.  Re  Bowes  Co.  Ltd. 
and  Rankin,  601. 

Turner  v.  Burns  (1893),  24  O. 
R.  28,  followed.  Morwick  y. 
Proyincial  Contracting  Co. 
Ltd.,  71. 

Tyrrell  v.  Painton,  [1894]  P.  1, 
followed.  Harris  y.  Gallimore, 
566. 

Union  Colliery  Co.  v.  The 
Queen  (1900),  31  Can.  S.C.R.  81, 
referred  to.  Rex  y.  Hurt,  48. 

Upper  Canada  College  y.  Smith 
(1920),  61  Can.  S.C.R.  413,  fol- 
lowed. Stephenson  v.  Parkdale 
Motors,  680. 
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CASES — ( Continued . ) 

Vick  v.  Toivonen  (1913),  4 0. 
W.N.  1542,  followed.  Brylinski 
y.  Inkol,  369. 

Vigers  Brothers  y.  Sanderson 
Brothers , [1901]  1 K.B.  608,  dis- 
tinguished. Alkins  Brothers  y. 
G.  A.  Grier  & Sons  Ltd.,  667. 

Wallace  y.  McDowell , [1920] 
2 I.R.  194,  referred  to.  Robins 
y.  National  Trust  Co.,  384. 

Wallace  v.  Viergutz  (1920),  52 
D.L.R.  703,  referred  to.  Hanley 
y.  Hayes,  361. 

Wallis  Son  & Wells  y.  Pratt 
and  Haynes,  [1911]  A.C.  394, 
distinguished.  J.  A.  Simmers 
Ltd.  y.  Powell,  559. 

Walters  v.  W.  H.  Smith  & Son 
Ltd.,  [1914]  1 K.B.  595,  followed. 
Williams  y.  Laing,  26. 

Ward  y.  National  Bank  of  New 
Zealand  (1883),  8 App.  Gas.  755, 
explained  and  distinguished. 
Molsons  Bank  y.  Koyinsky, 
589. 

Webb,  Re  (1921),  51  O.L.R.  5, 
2 C.B.R.  16,  approved.  Re  Car- 
son,  649. 

Weber  y.  Greenebaum  (1921), 
113  Atl.  Repr.  413,  referred  to. 
Hanley  v.  Hayes,  361. 

Western  Canada  Fire  Insur- 
ance Co.,  Re  (1915),  22  D.L.R. 
19,  not  followed.  Re  National 
/Stadium  Ltd.,  199. 

Wilson  y.  Corporation  of  York 
(1881),  46  U.C.R.  289,  followed. 
Gardner  y.  City  of  Niagara 
Falls,  53. 

Woolley  v.  Victoria  Mutual 
Fire  Insurance  Co.  (1899),  26  A. 
R.  321,  followed.  Bosomworth 


CASES — ( Continued. ) 
y.  Western  Farmers  Weather 
Mutual  Insurance  Co.,  300. 

Worrid  y.  Medland  Brothers 
(1924),  26  O.W.N.  299,  not  fol- 
lowed. Stephenson  y.  Park- 
dale  Motors,  680. 

Ydun,  The , [1899]  P.  236,  not 
followed.  Stephenson  y.  Park- 
dale  Motors,  680. 


CHARGE  ON  LAND. 

See  Land  Titles  Act. 


CHARGE  TO  JURY. 

See  Criminal  Law,  5 — False 
Imprisonment. 


CHARITABLE  GIFT. 

See  Will,  2. 


CHARITABLE  INSTITU- 
TION. 

See  Municipal  Corporations, 

1. 


CHEQUES. 

See  Banks  and  Banking. 


CHILDREN  OF  UN- 
MARRIED PARENTS  ACT. 

See  Bastard. 


CHILDREN’S  AID  SOCIETY. 

See  Infant,  1. 


CHURCH. 

See  Will,  1. 


COLLATERAL  SECURITY. 

See  Banks  and  Banking,  3. 


COLLISION. 

See  Negligence,  1,  2. 
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COMPANY. 

1.  Co-operative  Association  — 
Liability  of  Member  to  Associa- 
tion-Implied Promise  to  Pay — 
Enforcement — Whether  Necessary 
to  Shew  Unsatisfied  Execution — 
Ontario  Companies  Act , Part 
XI. A.,  secs.  1521c , 1521  (7  Geo. 
V.  ch.  38,  sec.  1) — Interpretation 
— Division  Court — Jurisdiction — 
Erroneous  Decision  on  Question  of 
Law. 

Re  Wilton  Farmers'  Co- 
operative Association  v.  Bur- 
gess, 534. 

2.  Issue  and  Sale  of  Debentures 
— Ontario  Companies  Act , secs. 
101 , 102 — Filing  of  Prospectus — 
Misapprehension  of  Trial  Judge 
— New  Trial. 

Premier  Trust  Co.  v.  Ray- 
mond, 30. 

3.  Unanimous  Resolution  of 
Shareholders  Authorising  Issue  to 
President  of  all  Unissued  Shares 
of  Capital  — Large  Surplus  in 
Treasury  at  TUne  of  Resolution 
— Substance  of  Transaction  — 
Rights  of  Creditors  not  Preju- 
diced— Subsequent  Bankruptcy  of 
Company  — Shares  Treated  as 
Paid-up. 

Re  I)oren  wends  Ltd.,  413. 

4.  Unsatisfied  Judgments 
against  Company  — Whether  for 
“ Wages  Due  for  Services  Per- 
formed " — Ontario  Companies 
Act,  R.S.O.  1915,  ch.  178,  sec.  98 
— Actions  against  Directors  — 
Agreement  by  Company  with 
Plaintiffs  — Services' to  be  Per- 
formed when  Instructions  should 


COMPANY  — ( Continued .) 
be  Given — No  Actual  Services 
Performed. 

Mullen  v.  Millar,  563. 

5.  Winding-up — Contributories 
— Written  Application  for  Shares 
— Acceptance  and  Allotment — 
Shares  only  Partly  Paid  for — 
Fraud  and  Misrepresentation  by 
Agents  Procuring  Subscriptions 
— Rescission — Necessity  for  Re- 
pudiation before  Commencement 
of  Winding-up — Stipulation  as  to 
Time  for  Payment  for  Shares — 
Liability  not  Subject  to  Call — 
Winding-up  Act,  R.S.C.  1906,  ch. 
155,  sec . 51 — Repudiation  before 
Winding-up  not  Followed  by  Ac- 
tion — Intervention  of  Creditors 
by  Assignment  under  Bankruptcy 
Act — Nonfulfilment  of  Condition 
as  to  Site — Collateral  Obligation. 

Re  National  Stadium  Ltd., 
199. 

See  Criminal  Law,  3 — Un- 
incorporated Association. 


COMPENSATION. 

See  Municipal  Corporations, 
6 — Railway,  3 — Trusts  and 
Trustees,  1 — Workmen's  Com- 
pensation Act. 


COMPOSITION. 

See  Bankruptcy,  2. 


COMPROMISE. 

See  Guaranty. 


CONCILIATION. 

See  Constitutional  Law. 
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CONDITIONAL  SALE. 

See  Revenue. 


CONFLICT  OF  DECISIONS. 

Decision  Deemed  to  be  Wrong 
—Opinion  of  Judge  upon  Inter- 
locutory Motion  in  same  Case — 
Judicature  Act , sec.  32. 

Toronto  Electric  Commis- 
sioners v.  Snider,  454. 


CONSANGUINITY. 

See  Contract,  2. 


CONSENT. 

See  Highway,  1. 


CONSPIRACY. 

See  Criminal  Law,  7 — Dam- 
ages. 


CONSTABLE. 

See  Municipal  Corporations, 

2. 


CONSTITUTIONAL  LAW. 

Industrial  Disputes  Investiga- 
tion Act , 1907 , 6 & 7 Edw.  VII. 
ch.  20(Dom.) — Appointment  of 
Board  of  Conciliation — Coercive 
Powers — Provisions  Trenching  on 
Property  and  Civil  Rights  in 
Province — M unicipa  l I nstitutions 
— British  Noith  America  Act, 
secs.  91,  92 — Peace,  Order,  and 
Good  Government  of  Canada — 
Regulation  of  Trade  and  Com- 
merce— Criminal  Law. 

Toronto  Electric  Commis- 
sioners v.  Snider,  454. 

CONTRACT. 

1.  Agency  — Termination  at 
Will  — Reasonable  Notice — Im- 


CONTR  ACT — ( Continued. ) 
plied  Term — Continuance  of  Con- 
tract for  Definite  Period  — Dis- 
missal of  Agent  — Damages  — 
Trespass — Punitive  Damages. 

Pollard  y.  Gibson,  424. 

2.  Board  and  Lodging  Supplied 
to  Brother-in-law — Implied  Cow- 
tract  to  Pay  for  Necessaries  Sup- 
plied to  Person  Incapable  of  Con - 
trac  ting — Presumption — Consan- 
guinity — Counter  - presumption 
— Intention — Claim  against  Ex- 
ecutors — • Corroboration  — Evid- 
ence Act,  sec.  12 — Finding  of  Sur- 
rogate Court  Judge  — Appeal  — 
Forum  — - Surrogate  Courts  Act, 
R.  S.  0.  1 9 1 If,  ch.  62,  secs.  9, 
31f{5),  69(6). 

Re  Hilker,  402. 

3.  Exchange  of  Properties — 
Fraud  — Bribery  of  Agerit — 
Secret  Commission — Action  for 
Rescission — Conduct  of  Plaintiffs 
— Whether  Amounting  to  Elec- 

; tion  to  Perform  Contract — Ina- 
bility of  Defendants  to  Convey  by 
Reason  of  their  own  Default — 
Ground  for  Rescission  — Matters 
Occurring  after  Commencement 
of  Action — Rules  157 , 159,  160, 
161 — Pleading  — Amendment  — 
Evidence  Taken  and  Issue  Dealt 
with  at  Trial — Right  to  Rescis- 
sion— Restoring  Parties  to  Orig- 
inal Positions. 

Diett  v.  Reynolds,  103. 

4.  Joint  Adventure — Purchase 
and  Sale  of  Property — Division  of 
Profits  — Partnership  — Agency 
— Secret  Profits  of  one  Co-adven- 
turer — Liability  to  Account — 
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CONTRACT—  ( Continued.) 
Whether  Share  of  Profits  For- 
feited. 

Sutton  v.  Forst,  281. 

5.  Promise  of  Marriage  — 
Breach  — Pleading  — Allegation 
that  Plaintiff  Rescinded  Contract 
for  Misconduct  of  Defendant — 
Claim  for  Damages — No  Reason- 
able Cause  of  Action — Rule 

— Amendment. 

Rose  v.  Chadwick,  41. 

6.  Promise  of  Marriage  — 
Breach  — Statute  of  Frauds  — 
Whether  Contract  to  be  Per- 
formed within  a Year — Renewal 
of  Promise  from  Time  to  Time — 
Acknowledgment  — Letters  Ab- 
andoning Contract. 

Cyr  y.  Dufault,  90. 

See  Damages  — Master  and 
Servant — Mechanics'  Liens — 
Municipal  Corporations,  3 — 
Sale  of  Goods — Vendor  and 
Purchaser — Will,  4. 


CONTRIBUTION 

See  Guaranty. 


CONTRIBUTORIES. 

See  Company,  5. 


CONTRIBUTORY 

NEGLIGENCE. 

See  Negligence,  1. 


CONTROL. 

See  Assessment  and  Taxes,  2 
— Master  and  Servant. 


[vol.. 

CONTROVERTED 

ELECTION. 

See  Parliamentary  Elec- 
tions. — 

CONVICTION. 

See  Criminal  Law — Ontario' 
Temperance  Act. 


CO-OPERATIVE  ASSOCI- 
ATION. 

See  Company,  1. 


CORPORATION. 

See  Company  — Municipal 
Corporations. 


CORROBORATION. 

See  Contract,  2. 


CORRUPT  PRACTICES. 

See  Parliamentary  Elec- 
tions. 

COSTS. 

See  Criminal  Law,  2 — Muni- 
cipal Corporations,  4 — Res- 
taurant - Keeper  — Trial  — 
Will,  3,  4. 


COUNTERCLAIM. 

See  Sale  of  Goods,  3. 


COUNTY  COURT  JUDGE. 

See  Assessment  and  Taxes,. 
1,  3,  4 — Criminal  Law,  7 — On- 
tario Temperance  Act  — 
Schools. 


COURT  OF  REVISION. 

See  Assessment  and  Taxes. 


COURTS. 

See  Appeal — Assessment  and 
Taxes — Criminal  Law,  2 — On- 
tario Temperance  Act — Trial. 
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COVENANT. 

1.  Restriction  on  TJse  to  be 
Made  of  Land  Sold — Covenant 
not  to  Use  Land  for  the  Purpose 
of  Particular  Manufacture  and 
Trade  - — Restraint  of  Trade — 
Covenant  Enforceable  against 
Purchaser  from  Covenantor  with 
Notice — Ownership  by  Vendor  of 
other  Land  in  Neighbourhood — 
Negative  Covenant  — - Equitable 
Doctrine — Exception  to  Common 
Law  Rule — Covenant  Running 
with  Land  — Public  Policy  — 
Vendor  and  Purchaser — Objec- 
tion to  Title. 

Re  Bowes  Co.  Ltd.  and  Ran- 
kin, 601. 

2.  Sale  of  Lots  as  Shewn  on 
Plan  of  Subdivision  of  Bloch  of 
Land  — Restrictive  Covenants 
Exacted  from  Grantees — Building 
Scheme — Application  for  Decla- 
ration under  Rule  603 — Alterna- 
tive Application  for  Removal  of 
Restrictions  if  Existing — Convey- 
ancing and  Law  of  Property  Act , 
1922 , 12  & 13  Geo.  V.  ch.  53,  sec. 
2 — Benefit  of  ee  Persons  Princi- 
pally Concerned.” 

Re  Keyser  and  Daniel  J. 
McA’Nulty  Realty  Co.  Ltd., 
136. 

See  Limitation  of  Actions, 
1 — Municipal  Corporations,  3. 


COVENANT  NOT  TO  SUE. 

See  Guaranty. 


CREDITORS. 

See  Bankruptcy — Company, 
3,  5 — Sale  of  Goods,  1. 


CRIMINAL  LAW. 

1.  Appeal  from  Conviction  — 
Evidence  — Ground  of  Appeal — 
Procedure — Motion  for  New  Trial 
— Criminal  Code,  secs.  1013,  1011+ 
{13  & 11+  Geo.  V.  ch.  1+1,  sec.  9). 

Rex  y.  De  Bruge,  507. 

2.  Appeal  to  Divisional  Court 
from  Police  Magistrate's  Convic- 
tion — Criminal  Code,  secs.  71+9, 
7 50 — Refusal  to  Hear  Appeal — 
N on- compliance  with  Require- 
ments of  sec.  750(b)  and  ( c ) — 
New  para,  (b)  Enacted  by  9 & 
10  Geo.  V.  ch.  1+6,  sec.  12 — Notice 
of  Appeal — Personal  Service  on 
Magistrate — Time  for  Delivery  of 
Notice  to  Division  Court  Clerk — 
Time  for  Giving  Security  for 
Costs  of  Appeal — Application  for 
Mandamus  to  Inferior  Court  — 
Jurisdiction  of  Supreme  Court  of 
Ontario — Civil  Remedy. 

Re  Rex  v.  Speirs,  290. 

3.  Conviction  of  Promoter  of 
Company  for  Publishing  False 
Statement  — Criminal  Code,  sec. 
1+11+ — Evidence  Suggesting  Of- 
fence of  Obtaining  Money  by 
False  Pretences — Sec.  1+05 — Ap- 
peal— Power  of  Appellate  Court 
to  Substitute  Conviction  — Of- 
fences Differing  in  Kind. 

Rex  v.  Anderson,  586. 

4.  Indictment  for  Endangering 
Life  by  Omission  to  Perform 
Duty — Absence  of  Physical  Con- 
sequences — Criminal  Code,  sec. 
21+7 — “ Danger.” 

Rex  v.  Hurt,  48. 

5.  Offences  against  Opium  and 
Narcotic  Drug  Act,  1923,  IS  & 
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CRIMINAL  LAW — (Cont.) 
11+  Geo.  V.  ch.  22,  sec.  J+(a),(d) 
— Transportation  of  Drugs  — 
Carrying  on  Person  for  Medicinal 
Purposes — Drug  Given  to  Patient 
by  Physician  — Bona  Fides  — 
Evidence — Charqe  to  Jury — New 
Trial. 

Rex  y.  Smith,  549. 

6.  Order  of  Police  Magistrate 
Dismissing  Charge  of  Offence 
against  Ontario  Statute — Case 
Stated  by  Magistrate — Criminal 
Code,  secs.  76,  765-768 — Ontario 
Summary  Convictions  Act,  R.S.O. 
1911+,  ch.  90,  secs.  10(1), (3),  11 
— Effect  of  Stating  Case — Remo- 
val of  Older  of  Magistrate  into 
Supreme  Court  of  Ontario — “Ap- 
peal "■ — Adequate  Remedy  with- 
out Removal. 

Rex  y.  Driscoll,  306. 

7.  Trial  of  Bank  Directors  and 
Officers  Accused  of  Conspiracy  to 
Defraud  and  other  Offences  under 
secs.  1+11+  and  1+1+1+  of  Criminal 
Code  and  sec.  153  of  Bank  Act, 
3 & 1+  Geo.  V.  ch.  9 — Indictments 
Preferred  by  Crown  under  sec. 
873  of  Code — Accused  Committed 
to  Gaol  for  Trial — Right  of  Ac- 
cused to  Elect  to  be  Tried  in 
County  Court  Judge  s Criminal 
Court  without  a Jury — Sec.  825 
of  Code — Mandamus  to  County 
Court  Judge — Right  of  Attorney - 
General  to  Require  Trial  by  Jury 
—Sec.  825(5). 

Re  Rex  v.  Daly  et  al.,  156. 

See  Constitutional  Law — 
False  Imprisonment — Ontario 
Temperance  Act. 


[vol. 

CROWN. 

See  Criminal  Law,  7 — Land 
Titles  Act  — Militia  — Re- 
venue. 

CUSTODY. 

See  Infant. 


CUSTOMER. 

See  Banks  and  Banking,  3 — 
Revenue. 


CY-PRES  DOCTRINE. 

See  Will,  2. 


DAMAGES. 

Breach  of  Contract — Tort — 
Election — Measure  of  Damages — 
Punitive  Damages  — Misconduct 
— Conspiracy  — Hockey  League 
— Contracts  of  Players — Failure 
to  Deliver  up — Loss  Immediately 
Resulting  from  : — Parties — Trus- 
tees— Responsibility  — Failure  L 
“Appear  ” on  Reference  — Rule 
35. 

Toronto  Hockey  Club  v 
Arena  Gardens  of  Toronto 
Ltd.,  509. 

See  Contract,  1 — Estoppel — 
Landlord  and  Tenant  — Sale 
of  Goods,  3 — Vendor  and  Pur- 
chaser. 


DANGER. 

See  Criminal  Law,  4. 


DEATH. 

See  Executors — Highway,  2 
— Will  — Workmen's  Compen- 
sation Act. 


DEBENTURES. 

See  Company,  2. 


LV.] 
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DECISION  OF  JUDGE. 

See  Conflict  of  Decisions. 


DEED. 

See  Fraudulent  Conveyance. 


DEMURRAGE. 

See  Railway,  \9  2. 

DEPENDANTS. 

See  Workmen's  Compensa- 
tion Act. 


DEPUTY  REEYE. 

See  Municipal  Corporations, 
5. 


DIRECTORS. 

See  Company,  4 — Criminal 
Law,  7. 


DISCOVERY. 

See  Executors — Particulars. 


DISCRETION. 

See  Bankruptcy,  2 — Fire  — 
Municipal  Corporations,  5 — 
Schools. 


DISCRIMINATION. 

See  Railway,  2. 


DISQUALIFICATION. 

See  Parliamentary  Elec- 
tions. 


DISTRIBUTION. 

See  Sale  of  Goods,  1. 


DIVISION  COURTS. 

See  Company,  1. 


DIVISION  OF  PROFITS. 

See  Contract,  4. 


DRUGS. 

See  Criminal  Law,  5. 


ELECTION. 

See  Contract,  3 — Criminai 
Law,  7 — Damages — Vendor  and 
Purchaser  — Workmen's  Com- 
pensation Act. 


ELECTIONS. 

See  Municipal  Elections  — 
Parliamentary  Elections. 


ENDANGERING  LIFE. 

See  Criminal  Law,  4. 


ENGINEER. 

See  Municipal  Corporations, 
4 


EQUITABLE  ASSIGNMENT 

See  Bankruptcy,  1. 


EQUITABLE  EXECUTION. 

See  Receiver. 

ESTIMATES. 

See  Municipal  Corporations, 

2. 

ESTOPPEL. 

Res  Judicata  — Judgment  in 
Former  Action  between  same  Par- 
ties— Claim  for  Damages  Denied 
by  Reason  of  Lack  of  Jurisdiction 
— Right  to  Recover  Damages  in 
Subsequent  Action  — Rule  260 — 
Damages  for  Delay  in  Erection 
of  Building  by  Landlord  for  Ten- 
ant— Continuing  Cause  of  Action 
— Assessment  of  Damages. 

McIntosh  v.  Parent,  552. 

See  Bankruptcy,  1 — Mort- 
gage. 
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EVIDENCE. 

See  Contract,  2— False  Im- 
prisonment — Fire  — Fraudu- 
lent Conveyance  — Ontario 
Temperance  Act — Will,  3,  4,  5. 


EXCHANGE  OF  PROPER- 
TIES. 

See  Contract,  3. 


EXCISE  TAX. 

See  Revenue. 


EXECUTION. 

See  Appeal — Bankruptcy,  6 
— Company,  1,  4 — Receiver. 

EXECUTORS. 

Voluntary  Transfer  of  Real  and 
Personal  Property  to  Wife — 
Death  of  Transferor  — Will  Ap- 
pointing Wife  Executrix — Action 
against  Wife  to  Set  aside  Trans- 
fers as  Voluntary  and  Fraudu- 
lent— Probate  not  Accepted  by 
Wife — Effect  of  Intermeddling 
with  Assets  under  Colour  of  Gift 
— Executrix  de  son  Tort — Con- 
stitution of  Action  — Application 
of  Procedure  to  Land — Examina- 
tion for  Discovery — Questions  as 
to  Intermeddling . 

Coleman  v.  Ryan,  182. 

See  Contract,  2 — Will,  4,  5. 


EXEMPTIONS. 

See  Assessment  and  Taxes,  2. 


EXPROPRIATION. 

See  Municipal  Corporations, 
6 — Railway,  3. 


EXPULSION. 

See  Negligence,  3. 


[vol. 

FALSE  IMPRISONMENT. 

Arrest  without  Warrant — Ille- 
gal Detention — Elements  of  De- 
fence— Crime  Committed  by  some 
Person — Ground  for  Suspecting 
Person  Detained — Justification — 
Criminal  Code , secs.  33,  358,  646 
— Judge's  Charge — Grounds  of 
Defence  not  Clearly  Put  to  Jury 
— Testimony  of  Plaintiff — Lead- 
ing Questions  in  Examination  in 
Chief — Finding  at  Former  Trial 
and  Amount  of  Verdict  Men- 
tioned to  Jury — New  Trial. 

Williams  v.  Laing,  26. 


FALSE  PRETENCES. 

See  Criminal  Law,  3. 


FATAL  ACCIDENTS  ACT. 

See  Highway,  2 — Workmen's 
Compensation  Act. 


FIRE. 

Steam-engine  Operated  on 
Highway — Escape  of  S paries — 
Destruction  of  Property  on  Land 
Adjoining  Highway — Liability  of 
Owner  and  Operator  — Evidence 
- — Bringing  on  Road  Thing  which 
Proved  Dangerous — Trial — Jury 
— General  Verdict  — Refusal  of 
Judge  to  Submit  Questions — Dis- 
cretion — Appeal  — Rejection  of 
Evidence  as  to  Insurance  upon 
Property  Destroyed. 

Morwick  v.  Provincial  Con- 
tracting Co.  Ltd.,  71. 


FIRE  INSURANCE. 

See  Insurance,  3. 


FORECLOSURE. 

See  Land  Titles  Act. 


:lv.] 
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FOREIGN  INSURANCE 
COMPANY. 

See  Land  Titles  Act. 


FORFEITURE. 

See  Contract,  4 — Insurance, 

4. 


FORUM. 

See  Appeal — Contract,  2. 


FRAUD  AND  MISREPRE- 
SENTATION. 

See  Company,  5 — Contract, 
3 — Vendor  and  Purchaser — 
Will,  5. 


FRAUDULENT  CONVEY- 
ANCE. 

Land  Conveyed  to  Wife  by  Di- 
rection of  Husband — Voluntary 
Conveyance — Existence  of  Credi- 
tors of  Husband — Supplementary 
Evidence  Adduced  by  Leave  of 
Appellate  Court — Fraudulent  In- 
tent— Knowledge  of  Wife. 

Doty  v.  Marks,  147. 

See  Executors. 


FREIGHT. 

See  Railway,  1,  2. 


GIFT. 

See  Executors — Will. 


GRATUITY. 

See  Militia. 


GUARANTY. 

Accommodation  Endorsements 
of  Promissory  Note — Representa- 
tion as  to  Previous  Guaranties — 
Evidence — Compromise  of  Claim 
against  Guarantors  — Release  or 


GUARANTY — ( Continued. ) 
Covenant  not  to  Sue — Joint  Sure- 
tyship— Contribution. 

Molsons  Bank  v.  Koyinsky, 
589. 

See  Banks  and  Banking,  3 — 
Limitation  oe  Actions,  1. 


GUARDIANSHIP. 

See  Infant,  1. 


HIGHWAY. 

1.  Hydro-Electric  Power  Com- 
mission of  Ontario  — - Placing 
Poles  and  Wires  on  Highway  — 
Necessity  for  Consent  of  Munici- 
pal Corporation — Power  Commis- 
sion Act , R.S.O.  1911,  ch.  89,  sec. 
10,  subsecs.  1,  2,  2a  ( 5 Geo.  V.  ch 
9,  sec.  5). 

Hydro-Electric  Power  Com- 
mission of  Ontario  y.  County 
of  Grey,  339. 

2.  Nonrepair — Dangerous  Place 
in  Road  — Failure  to  Guard — 
Negligence  of  Township  Corpora- 
tion— Motor  Vehicle  Becoming 
Unmanageable  and  Running  of 
Road  into  Gully  without  Fault 
of  Driver  — Death  of  Driver 
— Proximate  Cause  — Combined 
Causes — Duty  of  Corporation  as 
Regards  Fitness  of  Road  for 
Motor  Traffic  — Action  undei 
Fatal  Accidents  Act. 

McCormick  y.  Township  of 
Caledon,  93. 

See  Fire — Municipal  Cor- 
porations, 6 — Negligence,  1,  2. 

HIGHWAY  TRAFFIC  ACT. 

See  Limitation  of  Actions, 

2. 
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[VOL. 


HIGHWAY  TRAVEL  ACT. 

See  Negligence,  2. 


HIRE  OF  TEAMS. 

See  Master  and  Servant. 


HOME. 

See  Will,  2. 


HOUSING  COMMISSION. 

See  Receiver. 


HUSBAND  AND  WIFE. 

See  Bankruptcy,  6 — Bastard 
— Executors  — Fraudulent 
Conveyance  — Infant,  2. 


HYDRO-ELECTRIC  POWER 
COMMISSION  OF 
ONTARIO. 

See  Assessment  and  Taxes, 
2 — Highway,  1. 


ILLEGAL  DETENTION. 

See  False  Imprisonment. 


ILLEGITIMATE  CHILD. 

See  Bastard. 


IMPROVEMENTS. 

See  Limitation  of  Actions,  1. 


INCOME  ASSESSMENT. 

See  Assessment  and  Taxes,  3. 


INDEMNITY. 

See  Municipal  Corporations, 
3.  

INDICTMENT. 

See  Criminal  Law,  4,  7. 


INDUSTRIAL  DISPUTES 
INVESTIGATION  ACT. 

See  Constitutional  Law. 


INFANT. 

1.  Custody — Children's  Aid  So- 
ciety— Transfer  of  Guardianship 
to  — Direction  as  to  Religious 
Faith  in  which  Children  to  be 
Brought  up — Paramount  Right  of 
Father  — Children's  Protection 
Act  of  Ontario , R.S.O.  19 IF , ch. 
231 , secs.  2(1)  (h),  9(2),  28(1), 
28a.  (1)  (6  Geo.  V.  ch.  53,  sec.  b) 
— Infants  Act,  R.S.O.  19 IF,  ch. 
153,  sec.  36. 

Re  Bigras,  57. 

2.  Custody — Paramount  Right 
of  Father  — Infant  of  Tender 
Years — Duty  of  Court  in  Decid- 
ing between  Father  and  Mother — 
Infants  Act,  R.S.O.  19 IF,  ch.  153. 

Re  Garwood,  43. 

See  Negligence,  4 — Work- 
men's Compensation  Act. 


INJUNCTION. 

See  Unincorporated  Associa- 
tion. 

INN. 

See  Restaurant-Keeper. 


INSOLVENCY. 

See  Bankruptcy. 


INSPECTION. 

See  Sale  of  Goods,  2. 


INSURANCE. 

1.  Accident  Insurance — Terms 
of  Policy — Renewal  or  Continu- 
ance— Ontario  Insurance  Act,  sec. 
156 — Fvidence — Material  Misre- 
presentations — Diseased  Condi- 
tion of  Assured — Waiver. 

Battle  v.  Fidelity  and  Cas- 
ualty Co.  of  New  York,  330. 


LV.] 
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INSURANCE — ( Continued. ) 

2.  Automobile  Insurance  — 
Theft — Motor  Car  Left  Unlocked 
and  Unattended  on  Highway  — 
Warranty  as  to  Keeping  Car 
Locked  — Validity  - — Defence  to 
Action  on  Policy — Ontario  Insur- 
ance Amendment  Act,  1922 , 12  & 
IS  Geo.  V.  ch.  61,  sec.  II — Non- 
retroactivity — Ontario  Insurance 
Act,  sec.  156(5),  as  Amended  by 
5 Geo.  V.  ch.  20,  sec.  19 — “State- 
ment”— Materiality. 

Waed  y.  Alliance  Insurance 
Co,  of  Philadelphia,  451. 

3.  Fire  Insurance  — Condition 
in  Policy  — “No  Further  Insur- 
ance Permitted”  — Inconsistency 
with  Statutory  Condition  5— In- 
validity — Subsequent  Insurance 
without  Notice  — Percentage  of 
Loss  to  be  Borne  by  Assured  — 
Ontario  Insurance  Act,  secs.  193 
(8),  191,  195,  196. 

Excelsior  Tailoring  Co.  Ltd. 
v.  Glen  Falls  Insurance  Co., 
35. 

4.  Weather  Insurance  — Dam- 
age to  Buildings  by  Windstorm — 
Action  on  Policy  — Defences  — 
Non-payment  of  Fixed  Instal- 
ment — Forfeiture  — Notice  — • 
Ontario  Insurance  Act,  sec.  11-1 
(I) — Notice  and  Proofs  of  Loss 
— Statutory  Conditions  18(a)  and 
(b) — Knowledge  of  Loss — Ab- 
sence of  Prejudice — Relief  from 
Effect  of  Failure  to  Comply  with 
Conditions — “N ecessity,  A ccident, 
or  Mistake” — Sec.  199  — Misre- 
presentation— Title  — Failure  to 
Disclose  Incumbrance  — Imma- 
teriality — Payment  Made  after 

46 — 55  o.l.r.-(- 


INSURANCE — (Continued.) 
Loss — Receipt  by  Insurer  under 
Mistake  of  Fact. 

Bosom  worth  y.  Western 
Farmers  Weather  Mutual  In- 
surance Co.,  300. 

See  Banks  and  Banking,  3 — 
Fire — Land  Titles  Act — Will, 
3. 


INTEREST. 

See  Limitation  of  Actions,  1 
— Mortgage. 


INTEREST  IN  LAND. 

See  Receiver. 


INTERMEDDLING. 

See  Executors. 


INTOXICATING  LIQUORS. 

See  Ontario  Temperance 
Act. 


INVESTMENTS. 

See  Trusts  and  Trustees,  2. 


INVITATION. 

See  Negligence,  4. 


JOINT  ADVENTURE. 

See  Contract,  4. 


JOINT  SURETYSHIP. 

See  Guaranty. 


JOINT  TORT-FEASORS. 

See  Municipal  Corporations, 
3. 


JUDGMENT. 

See  Appeal  — Company,  4 — 
Estoppel — Militia. 
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JURISDICTION. 

See  Appeal — Company,  1 — 
Criminal  Law,  2 — Estoppel — 
Railway,  3 — Trusts  and  Trus- 
tees, 1. 


JURY. 

See  Criminal  Law,  5,  7 — 
False  Imprisonment  — Fire  — 
Negligence,  3. 


JURY  NOTICE. 

See  Trial. 


LAND. 

See  Municipal  Corporations, 
6 — Railway,  3. 

LAND  TITLES  ACT. 

Property  “Acquired”  by  Fore- 
closure— Foreign  Insurance  Com- 
pany— Registration  in  Ontario — 
Ontario  Insurance  Act , sec.  109 , 
subsec.  J+  (12  & 13  Geo.  V.  ch.  61, 
sec.  10) — License  in  Mortmain — 
Waiver  by  Crown — Unconditional 
Registration  of  Transfer  of 
Charge. 

Re  New  York  Life  Insur- 
ance Co.,  408. 


LANDLORD  AND  TENANT. 

Overholding  Tenant  — Action 
for  Use  and  Occupation — Value 
of  Occupation — Claim  for  Special 
Damage — Necessity  for  Notice  to 
Tenant — Proceedings  under  Over- 
holding Provisions  of  Landlord 
and  Tenant  Act — Delay  in  Prose- 
cution— Damages. 

Cohen  v.  Godkin,  436. 

See  Bankruptcy,  3 — Estop- 


[vol. 

LEADING  QUESTIONS. 

See  False  Imprisonment. 


LEAVE  TO  APPEAL. 

See  Trial. 


LEGACY. 

See  Will. 


LICENSE. 

See  Land  Titles  Act — Neg- 
ligence, 4. 


LIEN. 

See  Mechanics'  Liens. 


LIFE  INSURANCE. 

See  Will,  3. 


LIMITATION  OF  ACTIONS. 

1.  Action  by  Mortgagee  against 
Guarantor  of  Mortgage  — Mort- 
gage-deed Executed  by  Guarantor 
— Action  upon  Covenant — Limi- 
tations Act,  sec.  I9(l)(k) — Ac- 
knowledgment within  Statutory 
Period — Sec.  51 — Application  of 
Moneys  Received  from  Rents  and 
Sales — Extinguishment  of  Inter- 
est and  Payments  for  Improve- 
ments— Moneys  Realised  from  As- 
sets of  Mortgagors  and  Paid  to 
Mortgagee  — Whether  Payments 
Made  within  Statutory  Period  — 
Realisation  by  Agent  of  Mortga- 
gee. 

Martin  v.  Youngson,  658. 

2.  Statutes  — Highway  Traffic 
Act,  1923, 13  & U Geo.  V.  ch.  18, 
sec.  5 If  — Non-retroactivity  — 
Time-limit  for  Bringing  Actions 


pel. 


LY.] 

LIMITATION  OF  ACTIONS 

— ( Continued .) 

—Procedure — Headings  in  Stat- 
ute-book—Effect  of — Preamble. 

Stephenson  v.  Parkdale 
Motors,  Wonders  v.  Parkdale 
Motors,  680. 

See  Banks  and  Banking,  3. 


MAINTENANCE. 

See  Will,  1. 


MANDAMUS. 

See  Criminal  Law,  2,  7 — 
Municipal  Corporations,  1,  5. 


MARRIAGE. 

See  Contract,  5,  6 — Will,  5. 


MASTER  AND  SERVANT. 

Hiring  of  Teams  with  Drivers 
from  Cartage  Company— Cartage 
of  Goods — Shortage  in  Goods  De- 
livered— Receipts  Given  by  Driv- 
ers— Responsibility  for  Shortage 
■ — Whether  Services  Transferred 
to  Hirer — Contract — Evidence — 
“Control.” 

Canadian  Northern  Trans- 
fer Co.  v.  Toronto  Storage  Co., 
352. 

See  Municipal  Corporations, 
4.  — Workmen's  Compensation 

Act.  

MECHANICS’  LIENS. 

Failure  to  Register  Claim  of 
Lien  in  Due  Time  — Vendor's 
Lien  for  Unpaid  Purchase-money 
— Mortgage  for  Advances  Made 
for  Purpose  of  Building  — liv- 
er eased  Selling  Value — Acquisi- 
tion of  Benefit  of,  by  Mortgagee — 
Meaning  of  “Mortgage”  in  Me - 
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MECHANICS’  LIENS  — 

( Continued .) 

chanics  and  Wage-Earners  Lien 
Act — Priorities. 

Stinson  v.  Mackendrick, 
358. 


MILITIA. 

Retirement  of  Officer  — Lump 
Sum  Paid  by  Crown  as  Gratuity 
— Assignment  of  Portion  thereof 
to  Bank  • — Whether  Invalid  — 
“Pension” — Pension  Act,  1919, 
9 & 10  Geo.  V.  ch.  13,  secs.  2(1), 
7,  21(8),  48  — Militia  Pension 
Act,  R.S.C.  1906,  ch.  42,  secs.  9, 
10 — Militia  Act , R.S.C.  1906,  ch. 
41,  sec.  74 — Imperial  Army  Act, 
1881,  44  & 45  Viet.  ch.  58,  sec. 
141 — Appeal  from  Part  of  Judg- 
ment-— Enforcement  of  Part  not 
in  Question  upon  Appeal — Leave 
to  Move  for  Attaching  Order  not- 
withstanding Stay  of  Proceedings 
— Rules  496,  498. 

Union  Bank  of  Canada  y. 
Newcomen  and  Eoyal  Bank  of 
Canada,  17. 


MISCONDUCT. 

See  Contract,  5 — Damages. 


MISTAKE. 

See  Insurance,  4. 


MORTGAGE. 

Amount  Advanced  — Proviso 
for  Repayment  by  Instalments  of 
Larger  Amount  — Bonus  or  In- 
terest — " Blended  ” Payments — 
Absence  of  Provision  as  to  Inter- 
est — Estoppel  — Interest  Act, 
R.S.C.  1906,  ch.  120,  sec.  6— 
Failure  to  State  Amount  of  Prin- 


INDEX. 
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MORTGAGE — ( Continued .) 
cipal  and  Rate  of  Interest  in 
Mortgage-deed — Penalty. 

Singer  y.  Goldhar,  267. 

See  Limitation  of  Actions, 
1 — Mechanics'  Liens  — Trusts 
and  Trustees,  1. 

MORTMAIN. 

See  Land  Titles  Act. 


MOTOR  VEHICLES. 

See  Highway,  2 — Insurance, 
2 — Negligence,  1,  2. 


MUNICIPAL  CORPORA- 
TIONS. 

1.  By-law  — District  Building 
Restrictions — Consolidated  Muni- 
cipal Act , 1922 , sec.  399a.  (2)  (a) 
— Exception  — Building  “Used” 
for  other  Purpose  at  Time  of 
Passing  of  By-law — Continuance 
of  Use — Purchase  of  Property  for 
Charitable  Institution  — Structu- 
ral Alterations  — Permit — Man- 
damus. 

Re  Hartley  and  City  of 
Toronto,  275. 

2.  Estimates  of  Board  of  Police 

Commissioners  for  City  — Sub- 
mission for  “ Consideration  and 
Approval ” of  City  Council — 
Consolidated  Municipal  Act , 

1922 , sec.  363(1)  — Grant  by 
Council  of  Lump  Sum  for  Year 
in  Lieu  of  Amount  Estimated  by 
Board — Sum  Exhausted  by  Re- 
quisitions of  Board — Unpaid  Por- 
tion of  Salary  of  Chief  Constable 


[vol. 

MUNICIPAL  CORPORA- 
TIONS— ( Continued. ) 

— Action  to  Recover — Secs.  297 
(1),  298(1),  359  of  Act. 

Newhall  y.  City  of  Peter- 
borough, 235. 

3.  Obstruction  in  Lane — Severe 
Rainstorm — Flooding  of  Factory 
Premises — Inadequacy  of  Storm- 
sewers  — Negligence  — Contrac- 
tor for  Municipal  Work — Third 
Party — Indemnity  or  Relief  over 
— Joint  Tort-feasors  — Munici- 
pal Act , 1922 , sec.  1+61+ (1) — Con- 
tract— Covenant  of  Indemnity. 

Robe  and  Clothing  Co.  Lim- 
ited y.  City  of  Kitchener,  1. 

4.  " Officer  ” of  Corporation — 
City  Engineer — Appointment  and 
Dismissal — Municipal  Act , R.S.O. 
1911+,  ch.  192,  sec.  21+6— “ Plea- 
sure of  Council” — Action  for 
Wrongful  Dismissal  — Failure  of 
— Costs. 

Gardner  y.  City  of  Niagara 
Falls,  53. 

5.  Second  Deputy  Reeve — 
Whether  Town  Entitled  to — 
Consolidated  Municipal  Act, 
1922,  secs.  1+5,  1+8,  51,  56(1)— 
Voters'  Lists  Act,  1922,  sec. 
7(10) — Population  of  Town — 
How  Reckoned — Application  for 
Mandamus — Status  of  Applicant 
— Evidence — Discretion. 

Re  Watson  and  Town  of  Co- 
bourg,  531. 

6.  Widening  of  Highway — Ex- 
propriation of  Land — Offer  to 
Compensate  Landowner  by  Ac- 
quiring and  Transferring  to  him 
other  Land — Consolidated  Muni- 
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MUNICIPAL  CORPORA- 
TIONS— ( Continued. ) 
cipal  Act , 1922 , 12  & IS  Geo.  V. 
ch.  7 2,  secs.  322(1),  322a(l), 
(2), (3) — Special  Act  (City  of 
Toronto ) 1 Geo.  V.  ch.  119,  sec. 
12 — Consideration  of  Offer  t)y 
Arbitrator. 

Re  Garland  and  City  of 
Toronto,  646. 

See  Assessment  and  Taxes — 
Highway,  1,  2 — Municipal 
Elections — Schools. 


MUNICIPAL  ELECTIONS. 

Violation  of  Secrecy  of  Ballot 
— Whether  Election  Saved  by  sec. 
150  of  Consolidated  Municipal 
Act , 1922 , 12  & 13  Geo.  V.  ch. 
72 — ■"  Conducted  in  Accordance 
with  the  Principles  Laid  down  in 
the  Act  "■ — Result  Affected — 
Proceeding  to  Void  Election — 
Parties  — Municipal  Corporation 
— Sec.  172(1)  (a)  of  Act — “Per- 
son ” — Ejusdem  Generis  Rule — 
Interpretation  Act,  R.S.O.  1911, 
ch.  1,  sec.  29  (x). 

Rex  ex  rel.  Jacques  y. 
Mitchell,  286. 

See  Municipal  Corporations, 

5. 


MUTUAL  WILLS. 

See  Will,  4. 


NECESSARIES. 

See  Contract,  2. 


NEGATIVE  COVENANT. 

See  Covenant,  1. 


NEGLIGENCE. 

1.  Collision  of  Motor  Vehicle 
with  Engine  of  Railway  Train  at 
Level  Crossing  — Contributory 
Negligence  — Evidence  — Non- 
suit. 

Jewell  y.  Grand  Trunk 
Railway  Co.  of  -Canada,  68, 
617. 

2.  Collision  of  Motor  Vehicles 

at  Intersection  of  City  Streets — 
Rules  of  the  Road — Highway 
Travel  Act,  R.S.O.  1911,  oh.  206, 
sec.  3,  subsec.  3 (7  Geo.  V.  ch. 
If 8,  sec.  2)  — Responsibility  for 
Collision Evidence  — Ex- 

cessive Speed — Ultimate  Negli- 
gence. 

Hanley  y.  Hayes,  361. 

3.  Railway  — Expulsion  of 
Passenger  from  Car  for  Refusal 
to  Produce  Ticket  or  Pay  Fare — 
Dominion  Railway  Act , 1919,  9 
& 10  Geo.  V.  ch.  68,  sec.  351 — 
" Usual  Stopping  Place  " — Rules 
of  Railway  Company  Approved 
by  Railway  Board  — Evidence — 
Nonsuit — Findings  of  Jury. 

Howe  y.  Niagara  St.  Cath- 
arines and  Toronto  Railway 
Co.,  387. 

4.  Unfinished  Building — Door 
Left  Open — Injury  to  Boy  En- 
tering and  Falling  into  Hole  — 
Trespasser  — Invitation  — Li- 
cense— Allurement. 

Wallace  y.  Pettit,  82. 

See  Highway,  2 — Munici- 
pal Corporations,  3 — Work- 
men's Compensation  Act. 


no 


ONTARIO  LAW  REPORTS. 


NEGRO. 

See  Restaurant-Keeper. 


NEW  TRIAL. 

See-  Company,  2 - — Criminal 
Law,  1,  5 — False  Imprison- 
ment. 


NONREPAIR. 

See  Highway,  2. 


NONSUIT. 

See  Negligence,  1,  3, 


NOTICE. 

See  Banks  and  Banking,  3— 
Contract,  1 — Covenant,  1 — 
Insurance,1  3,  4 — Landlord  and 
Tenant — Schools. 


NOTICE  OF  APPEAL. 

See  Assessment  and  Taxes, 
1— Criminal  Law,  2 — Ontario 
Temperance  Act. 


OBSTRUCTION. 

See  Municipal  Corporations, 
3. 


OCCUPATION. 

See  Landlord  and  Tenant. 


OMISSION. 

See  Criminal  Law,  4. 


ONTARIO  TEMPERANCE 
ACT. 

Police  ■ Magistrate's  Convic- 
tions for  Offences  against  sec.  1+0 
— Convictions  Quashed  on  Ap- 
peals to  County  Court  Judge — 
Appeals  by  Attorney-General  to 
Appellate  Division — Time  for 
Serving  Notice  — Reasonable 


ONTARIO  TEMPERANCE 

ACT—  ( Continued.) 
Time— Sec.  92(12)  (b)  (12  & 13 
Geo.  V.  ch.  86,  sec.  5(1+)) — Sec. 
95  (11  Geo.  V.  ch.  13,  sec.  6,  and 
12  & 13  Geo.  V . ch.  86,  sec.  1) — - 
Analysis  of  Liquor  • — Failure  to 
Prove  Identity  of  Liquor  Sold 
with  that  Analysed — Evidence— 
“ Rye  Whisky  " — Analysis  Un- 
necessary— Finding  of  Magistrate 
upon  Conflicting  Evidence — Duty 
of  Judge  Hearing  Appeal. 

Rex  v.  Hayes,  Rex  v.  Dean, 
Rex  v.  Reddiclieee,  635. 


OPIUM  AND  NARCOTIC 
DRUG  ACT. 

See  Criminal  Law,  5. 


OVERHOLDING  TENANT 

See  Landlord  and  Tenant. 


PARENT  AND  CHILD. 

See  Infant — Will,  4. 


PARLIAMENTARY 

ELECTIONS. 

Controverted  Election — Votes 
Illegally  Received  — Names  not 
on  Voters'  List — Names  on  Vo- 
ters' List  but  Statutory  Require- 
ment as  to  Residence  not  Ful- 
filled — Election  Laws  Amend- 
ment Act,  1920,  10  & 11  Geo.  V. 
ch.  2,  sec.  6,  subsec.  1(e)  — 
Ground  for  Voiding  Election — 
Ontario  Controverted  Elections 
Act,  secs.  3,  51,  88 — Irregulari- 
ties, whether  Affecting  Result  of 
Election — Ontario  Election  Act, 
sec.  1/  — Other  Irregularities  — 
Violation  of  Secrecy  of  Ballot — 
Election  Act,  sec.  91+ — Failure  of 
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PARLIAMENTARY 
ELECTIONS — {Continued.) 
Deputy  Returning  Officer  to  Ini- 
tial Ballots — Corrupt  Practices — 
Payments  toy  Candidates  to  Voters 
■ — Absence  of  Corrupt  Intent — 
Election  Declared  Void — Disqual- 
ification not  Declared  — Election 
Act,  sec.  182(2). 

Re  South  Waterloo  Pro- 
vincial Election,  Mercer  v. 
Homuth,  245. 


PARTICULARS. 

Attack  on  Will  — Allegations 
of  Undue  Influence — Names  of 
Persons  — Practice  — - Examina- 
tion for  Discovery. 

Robins  v.  National  Trust 
Co.,  384. 


PARTIES. 

See  Damages  — Municipal 
Corporations,  3 — Municipal 
Elections. 


PARTNERSHIP. 

See  Contract,  4 — Railway, 

2. 


PASSENGER. 

See  Negligence,  3. 


PAYMENTS. 

See  Bankruptcy — Banks  and 
Banking,  3 — Mortgage. 


PENALTY. 

See  Mortgage — Revenue. 


PENSION. 

See  Militia. 


PERMIT. 

See  Municipal  Corporations, 

1. 


PERSONA  DESIGNATA. 

See  Trial. 


PETITION. 

See  Bankruptcy. 


PHYSICIAN. 

See  Criminal  Law,  5. 


PLEADING. 

See  Contract,  3,  5. 


POLICE  COMMISSIONERS. 

See  Municipal  Corporations, 

2. 


POLICE  MAGISTRATE. 

See  Criminal  Law,  2,  6 — On- 
tario Temperance  Act. 


POLICY. 

See  Insurance. 


POWER  COMMISSION  ACT. 

See  Highway,  1. 


PRACTICE. 

See  Appeal — Assessment  and 
Taxes,  1,  3 — Bankruptcy,  7 — 
Criminal  Law,  1,  2,  3 — Par- 
ticulars— Receiver — Trial. 


PREFERENCES. 

See  Bankruptcy. 


PRESENTMENT. 

See  Banks  and  Banking, 

1,  2. 
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PRESSURE. 

See  Bankruptcy,  5. 


PRESUMPTION. 

See  Contract,  2. 


PRINCIPAL  AND  AGENT. 

See  Banks  and  Banking,  1 — 
Company,  5 — Contract,  1,  3 — 
Vendor  and  Purchaser. 


PRINCIPAL  AND  SURETY. 

See  Guaranty. 


PRIORITIES. 

See  Mechanics'  Liens. 


PRIVY  COUNCIL. 

See  Appeal — Bankruptcy,  4. 


PROMISE  OF  MARRIAGE. 

See  Contract,  5,  6. 


PROMISSORY  NOTES. 

See  Guaranty. 


PROMOTER. 

See  Criminal  Law,  3. 


PROSPECTUS. 

See  Company,  2. 


PROXIMATE  CAUSE. 

See  Highway,  2. 


PUBLIC  POLICY. 

See  Company,  1. 


PUBLIC  SCHOOLS. 

See  Schools. 


PUBLISHING  FALSE 
STATEMENT. 

See  Criminal  Law,  3. 


[VOL. 

RAILWAY. 

1.  Carriage  of  Goods  — Claim 
against  Shipper  for  Freight  and 
Demurrage — Connecting  Carrier 
— Want  of  Privity — “ Tolls  " — 
Demurrage  Charges  — Foreign 
Railway  Company  — Delay  in 
Selling  Goods  — Reduction  of 
Amount  of  Charges — War  Tax  on 
Freight  Charges. 

Davis  v.  Elliot,  583. 

2.  Demurrage  Charges  — 
Freight  Cars  Detained  on  Pri- 
vate Siding — Canadian  Car  De- 
murrage Rules  Approved  by  Rail- 
way Commissioners  — “Free 
Time  " Allowance  — " Private 
Tracks  " of  “ Car-owner  " — 
Partnership  Interest  in  Cars — 
Private  Cars  “Stored”  on  Tracks 
— Discrimination. 

Toronto  Hamilton  and  Buf- 
falo Railway  Co.  v.  Steel  Co. 
of  Canada  Ltd.,  63. 

3.  Expropriation  of  Land  — 
Compensation  — Appointment  of 
Arbitrator  — Jurisdiction  of 
Judge  of  Supreme  Court  of  On- 
tario— Order  for  Possession  Made 
by  Judge  of  that  Court  — Do- 
minion Railway  Act,  1919,  9 & 
10  Geo.  V.  ch.  68,  secs.  220,  2^0, 
2J/-1,  248. 

Re  Little  and  Campbellford 
Lake  Ontario  and  Western 
Railway  Co.,  581. 

See  Negligence,  1,  3 — Work- 
men's Compensation  Act. 


RECEIPT. 

See  Banks  and  Banking,  3 — 
Insurance,  4 — Master  and 
Servant. 
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RECEIVER. 

Equitable  Execution — Interest 
of  Execution  Debtor  in  Land  Con- 
veyed  to  Housing  Commission — 
Ontario  Housing  Commission 
Act , 1919,  9 Geo.  V.  ch.  51+,  secs. 
12(b),  U(8),  16(1)  (e)— Scope 
and  Purpose  of  Act — Execution 
Act,  R.S.O.  191  if,  ch.  80,  sec.  31>. 

Eaton  y.  Brant,  346. 


RECEIVING  ORDER. 

See  Bankruptcy. 


REFERENCE. 

See  Damages. 


REGISTRY  LAWS. 

See  Land  Titles  Act  — Me- 
chanics' Liens. 


RELEASE. 

See  Guaranty. 


RELIEF  AGAINST  FOR- 
FEITURE. 

See  Insurance,  4. 


RELIEF  OVER. 

See  Municipal  Corporations, 

3. 


RELIGIOUS  FAITH. 

See  Infant,  1. 


RENEWAL. 

See  Insurance,  1. 


REPAIR. 

See  Will,  1. 


RES  JUDICATA. 

See  Estoppel. 


RESCISSION. 

See  Company,  5 — Contract, 
3,  5— Vendor  and  Purchaser. 

RESIDENCE. 

See  Assessment,  and  Taxes, 

3. 


RESOLUTION. 

See  Company,  3. 


RESTAURANT-KEEPER. 

Refusal  to  Serve  Negro — Ac- 
tion for  Damages  — Dismissal — 
Costs. 

Franklin  y.  Evans,  349. 


RESTRAINT  OF  TRADE. 

See  Covenant. 


RESTRICTIONS. 

See  Covenant  — Municipal 
Corporations,  1. 


RETIREMENT. 

See  Militia. 


RETROACTIVITY  OF 
STATUTES. 

See  Limitation  of  Actions, 

2. 


REVENUE. 

Action  by  Crown  for  Taxes 
Due  by  Manufacturers  and  Ven- 
dors of  Boats — Excise  or  Manu- 
facturer's Tax — Penalty  for  not 
Collecting  from  Customers — Lia- 
bility to  Crown  for  Sums  Col- 
lected— Sales  Tax — Article  Sold 
before  but  not  Delivered  until 
after  Imposition  of  Tax — “Sales” 
— Conditional  Sale — Tax  Payable 
on  Delivery  of  Article — Basis  of 


46 — 55  o.l.r.  a 
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REVENUE — ( Continued .) 
Computation  — Wholesale  and 
Retail  Departments  — Sale-price 
to  Customer — Sales  to  Agents — 
Special  War  Revenue  Act , 1915, 
5 Oeo.  V.  ch.  8,  secs.  19BB.(4), 
19BBB.(1)  (10  & 11  Geo.  V.  ch. 
71  and  11  & 12  Geo.  V.  ch.  50). 

Rex  v.  Disappearing  Pro- 
peller Boat  Co.  Ltd.,  545. 


REVOCATION. 

See  Will,  4,  5. 


RULES. 

(Consolidated  Rules  of  the  Su- 
preme Court  of  Ontario,  1913.) 

Rule  35 : Toronto  Hockey 
Club  y.  Arena  Gardens  of 
Toronto  Ltd.,  509. 

Rule  124 : Rose  y.  Chadwick, 
41. 

Rule  157:  Diett  v.  Reynolds, 
103. 

Rule  159 : Diett  y.  Reynolds, 
103. 

Rule  160:  Diett  y.  Reynolds, 
103. 

Rule  183 : Diett  y.  Reynolds, 
103. 

Rule  260:  McIntosh  y.  Par- 
ent, 552. 

Rule  496:  Union  Bank  of 
Canada  v.  Newcomen  and 
Royal  Bank  of  Canada,  17. 

Rule  498:  Union  Bank  of 
Canada  y.  Newcomen  and 
Royal  Bank  of  Canada,  17. 

Rule  545 : Battle  Creek 

Toasted  Corn  Flake  Co.  Ltd. 
v.  Kellogg  Toasted  Corn 
Flake  Co.,  127. 

Rule  552 : Battle  Creek 

Toasted  Corn  Flake  Co.  Ltd. 


[vol. 

RULES — (Continued.) 
y.  Kellogg  Toasted  Corn 
Flake  Co.,  127. 

Rule  553 : Battle  Creek 

Toasted  Corn  Flake  Co.  Ltd. 
y.  Kellogg  Toasted  Corn 
Flake  Co.,  127. 

Rule  554:  Battle  Creek 

Toasted  Corn  Flake  Co.  Ltd. 
y.  Kellogg  Toasted  Corn 
Flake  Co.,  127. 

Rule  603 : Re  Keyser  and 
Daniel  J.  McA’Nulty  Realty 
Co.  Ltd.,  136. 


SALARY. 

See  Municipal  Corporations, 

2. 


SALE  OF  GOODS. 

1.  Bulk  Sales  Act , 7 Geo.  V. 
ch.  88,  sec.  £(c)(ii) — “Stock” 
— Machine  not  Used  in  Business 
of  Vendor — Chattels  with  which 
Vendor  “ Carries  on  any  Busi- 
ness, Trade  or  Occupation  ” — 
Action  to  have  Sale  Declared 
Void — Time — Sec.  9 of  Act  — 
Creditors — Retention  of  Proceeds 
of  Sale — Whether  Entitled  to 
Rank  also  on  Proceeds  in  Hands 
of  Trustee  in  Bankruptcy — Dis- 
tribution — Ascertainment  of 
Creditors  at  Date  of  Sale. 

Bank  of  Montreal  y.  Ideal 
Knitting  Mills  Ltd.,  410. 

2.  Contract  — Construction  — 
Specific  Lot  of  Lumber — Defect 
in  Quality — Place  for  Inspection 
— Failure  to  Discover  Defect  — 
Waiver — Subsequent  Discovery — 
Resale  of  Dumber — Condition — 
Warranty  — Breach  — Sale  of 
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LV.] 

SALE  OF  GOODS — (Con.) 
Goods  Act , 1920, 10  & 11  Geo.  V. 
ch.  1+0,  secs.  13  (3),  15,  30(3), 
SJ+,  35. 

Alkins  Brothers  y.  G.  A. 
Grier  & Sons  Ltd.,  667. 

3.  Sale  by  Description — Literal 
Conformity  with  Description  of 
Goods  Supplied — Defect  in  Qual- 
ity— Waiver  by  Acceptance  Sub- 
ject to  Proviso  in  Contract — Sale 
of  Goods  Act,  10  & 11  Geo.  V. 
ch.  1+0,  secs.  13(1),  15  — Action 
for  Price  of  Goods  — Counter- 
claim for  Damages. 

J.  A.  Simmers  Ltd.  y.  Powell, 
559.  

SALE  OF  LAND. 

See  Covenant  — Vendor  and 
Purchaser. 


SALES  TAX. 

See  Revenue. 


SCHOOLS. 

Public  Schools — Alteration  of 
Boundaries  of  Rural  School  Sec- 
tions— Township  By-law — Notice 
of  Proposed  Alteration  — Deter- 
mination by  Township  Council 
— Discretion  — Application  to 
County  Court  Judge  — Finding 
that  Notice  Given  Sufficient  — 
Application  for  Leave  to  Appeal 
— “ Questions  of  Law  ”■ — Public 
Schools  Act,  1920,  10  & 11  Geo. 
V.  ch.  100,  secs.  15(1)  (b),  19(3). 

Re  Hoyland  and  Township 
of  York,  185. 


SECOND  DEPUTY  REEVE. 

See  Municipal  Corporations, 
5. 


SECRECY  OF  BALLOT. 

See  Municipal  Elections  — 
Parliamentary  Elections. 


SECRET  COMMISSION. 

See  Contract,  3. 


SECURITIES. 

See  Trusts  and  Trustees,  2. 


SECURITY  FOR  COSTS. 

See  Criminal  Law,  2. 


SERVICE  OF  NOTICE. 

See  Assessment  and  Taxes, 
1 — Ontario  Temperance  Act. 


SERVICE  OF  PETITION. 

See  Bankruptcy,  7. 


SERVICE  ON  MAGIS- 
TRATE. 

See  Criminal  Law,  2. 


SERVICES  TO  COMPANY. 

See  Company,  4. 


SET-OFF. 

See  Banks  and  Banking,  3. 


SEWERS. 

See  Municipal  Corporations, 
3. 


SHARES  AND  SHARE- 
HOLDERS. 

See  Company. 


SHORTAGE. 

See  Master  and  Servant. 


SOCIETY. 

See  Unincorporated  Associ- 
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SOLDIERS’  AID  COMMIS- 
SION. 

See  Will,  2. 


SOLICITOR. 

See  Banks  and  Banking,  1. 


SPECIAL  DAMAGE. 

See  Landlord  and  Tenant. 


SPECIAL  WAR  REVENUE 
ACT. 

See  Revenue. 


SPECIFIC  PERFORMANCE. 

See  Will,  4. 


STATED  CASE. 

See  Assessment  and  Taxes, 
3 — Criminal  Law,  6. 


STATUTE  OF  FRAUDS. 

See  Contract,  6 — Will,  4. 


STATUTE  OF  LIMITA- 
TIONS. 

See  Banks  and  Banking,  3 — 
Limitation  of  Actions. 


STATUTES. 

30  & 31  Viet.  ch.  3,  secs.  91,  92 
(Imp.)  (British  North  America 
Act)  : Toronto  Electric  Commis- 

missioners  v.  Snider,  454. 

44  & 45  Viet.  ch.  58,  sec.  141 
(Imp.)  (Army  Act)  : Union  Bank 
of  Canada  v.  Newcomen  and  Royal 
Bank  of  Canada,  17. 

R.S.O.  188  <,  ch.  157  (Ontario  Joint 
Stock  Companies  Letters  Patent  Act)  : 
Re  Dorenwends  Ltd.,  413. 

52  Viet.  ch.  77,  sched.,  para.  11 
(D.)  (Kingston  and  Pembroke  Rail- 
way Company  and  Napanee  Tam- 
worth  and  Quebec  Railway  Com- 
pany) : Cooper  v.  Canadian  North- 
ern Ontario  Railway  Co.,  256. 

R.S.C.  1906,  ch.  1,  sec.  30  (a)  (In- 
terpretation Act)  : Semple  v.  Cana- 
dian National  Railway  Co.,  189. 

R.SC.  1906.  ch.  41,  sec.  74  (Mili- 
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STATUTES — (Continued.) 

tia  Act)  : Union  Bank  of  Canada 
v.  Newcomen  and  Royal  Bank  of 
Canada,  17. 

R.S.C.  1906,  ch.  42,  secs.  9,  10  (Mil- 
itia Pension  Act)  : Union  Bank  of 
Canada  v.  Newcomen  and  Royal 
Bank  of  Canada,  17. 

R.S.C.  1906,  ch.  51,  sec.  180  (/) 
(Inland  Revenue  Act)  : Re  Rex  v. 
Speirs,  290. 

R.S.C.  1906,  ch.  119,  secs.  85,  86, 
130,  133,  166  (Bills  of  Exchange 
Act)  : Lee  v.  Blake,  310. 

R.S.C,  1906,  ch.  120,  sec.  6 (In- 
terest Act)  : Singer  v.  Goldhar,  267. 

R.S.C.  1906,  ch.  144,  sec.  51 
(Winding-up  Act)  : Re  National 

Stadium  Ltd.,  199. 

R.S.C.  1906,  ch.  146,  secs.  33,  358, 
646  (Criminal  Code)  : Williams  v. 
Laing,  26. 

R.S.C.  1906,  ch.  146,  secs.  76,  765, 
768 : Rex  v.  Driscoll,  306. 

R.S.C.  1906,  ch.  146,  sec.  247 : Rex 
v.  Hunt,  48. 

R.S.C.  1906,  ch.  146,  secs.  405,  414, 
1016  (2)  : Rex  v.  Anderson,  586. 

R.S.C.  1906,  ch.  146,  secs.  414, 
444,  825  (5),  873;  Re  Rex  v.  Daly 
et  al.,  156. 

R.S.C.  1906,  ch.  146,  secs.  749,  750: 
Re  Rex  v.  Speirs,  290. 

R.S.C.  1906,  ch.  146,  secs.  1013, 
1014:  Rex  v.  DeBruge,  507. 

6 & 7 Edw.  VII.  ch.  20  (D.)  (In- 
dustrial Disputes  Investigation  Act)  : 
Toronto  Electric  Commissioners  v. 
Snider,  454. 

1 Geo.  V.  ch.  119,  sec.  12  (O.) 
(City  of  Toronto)  : Re  Garland  and 
City  of  Toronto,  646. 

3 & 4 Geo.  V.  ch.  9,  sec.  153  (D.) 
(Bank  Act)  : Re  Rex  v.  Daly  et  ai.f 
156. 

R.S.O.  1914,  ch.  1,  sec.  29  (*) 
(Interpretation  Act)  : Rex  ex  rel. 

Jacques  v.  Mitchell,  286. 

R.S.O.  1914,  ch.  8,  secs.  4,  94,  182 
(2)  (Election  Act)  : Re  South 

Waterloo  Provincial  Election, 
Mercer  v.  Homutii,  245. 

R.S.O.  1914,  ch.  10,  secs.  3,  51,  88 
(Controverted  Elections  Act)  : Re 

South  Waterloo  Provincial  Elec- 
tion, Mercer  v.  Homuth,  245. 

R.S.O.  1914,  ch.  39,  sec.  10,  sub- 
secs. 1,  2,  2 a (Power  Commission 
Act)  : Hydro-Electric  Power  Com- 
mission of  Ontario  v.  County  of 
Grey,  339. 

R.S.O.  1914,  ch.  39,  sec.  12  a.  : Re 
Hydro-Electric  Power  Commission 
of  Ontario  and  Townships  of 
Tiiorold  and  Pelham,  431. 

R.S.O.  1914.  ch.  54,  secs.  3,  4 
(Privy  Council  Appeals  Act)  : Bat- 
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STATUTES — (Continued.) 

tle  Creek  Toasted  Corn  Flake  Co. 
Ltd.  y.  Kellogg  Toasted  Corn 
Flake  Co.,  127. 

R.S.O.  1914,  ch.  56,  sec.  32  (Judi- 
cature Act)  : Toronto  Electric 

Commissioners  v.  Snider,  454. 

R.S.O.  1914,  ch.  56,  sec.  33:  Sem- 
ple v.  Canadian  National  Railway 
Co.,  189. 

R.S.O.  1914,  ch.  56$  sec.  16:  Diett 
v.  Reynolds,  103. 

R.S.O.  1914,  ch.  62,  secs.  9,  34  (5), 
09  (6)  (Surrogate  Courts  Act)  : Re 
Hilker,  402. 

R.S.O.  1914,  ch.  75,  secs.  49  (1) 
(k) , 54  (Limitations  Act)  : Martin 
v.  Youngson,  658. 

R.S.O.  1914,  ch.  75,  sec.  59  : Camp- 
bell v.  Imperial  Bank  of  Canada, 
318 

R.S.O.  1914,  ch.  76,  sec.  12  (Evi- 
dence Act)  : Re  Hilker,  402. 

R.S.O.  1914,  ch.  80,  sec.  34  (Exe- 
cution Act)  : Eaton  v.  Brant,  346. 

R.S.O.  1914,  ch.  90,  secs.  10  (1), 
(3),  11  (Summary  Convictions  Act)  : 
Rex  v.  Driscoll,  306. 

R.S.O.  1914,  ch.  102  (Statute  of 
Frauds)  : Cyr  v.  Dtjfault,  90;  Benn 
v.  Hawthorne,  393. 

R.S.O.  1914,  ch.  109,  sec.  49  (1) 
(Conveyancing  and  Law  of  Property 
Act)  : Re  Matthews  Sheet  Metal 
and  Roofing  Co.  Ltd.,  262. 

R.S.O.  1914,  ch.  121,  sec.  67  (1), 
(3)  (Trustee  Act)  : Re  Anderson, 
527. 

R.S.O.  1914,  ch.  122  (Vendors  and 
Purchasers  Act)  : Re  Bowes  Co. 

Ltd.  and  Rankin,  601. 

R.S.O.  1914,  ch.  140  (Mechanics 
and  Wage-Earners  Lien  Act)  : Stin- 
son v.  Mackendrick,  358. 

R.S.O.  1914,  ch.  151  (Fatal  Acci- 
dents Act)  : McCormick  v.  Town- 

ship of  Caledon,  93 ; Cooper  v. 
Canadian  Northern  Ontario  Rail- 
way Co.,  256. 

R.iS.O.  1914,  ch.  153  (Infants  Act)  : 
Re  Garwood,  43. 

R.S.O.  1914,  ch.  153,  sec.  36:  Re 
Bigras.  57. 

R.S.O.  1914,  ch.  155,  Part  III. 
(Landlord  and  Tenant  Act)  : Cohen 
v.  Godtctn,  436. 

R.S.O.  1914,  ch.  161,  secs.  47,  47a, 
476,  47c.  47 d,  47 e (Ontario  Medical 
Act)  : Rex  v.  Driscoll,  306. 

R.S.O.  1914,  ch.  178,  sec.  98  (Com- 
panies Act)  : Mullen  v.  Millar,  563. 

R.S.O.  1914,  ch.  178,  secs.  101, 
102:  Premier  Trust  Co.  v.  Ray- 

mond, 30. 

R.S.O.  1914,  ch.  178,  secs.  1527i, 
152i,  152;,  15 2k,  1521 : R e Wilton 


STATUTES — ( Continued. ) 

Farmers’  Co-operative  Association 
v.  Burgess,  534. 

R.S.O.  1914,  ch.  183,  sec.  109  (4) 
(Insurance  Act)  : Re  New  York 

Life  Insurance  Co.,  408. 

R.S.O.  1914,  ch.  183,  secs.  141  (4), 
194  (conditions  18  (a)  and  (6) ),  199  : 
Bosomworth  v.  Western  Farmers 
Weather  MYttual  Insurance  Co., 
300. 

R.S.O.  1914,  ch.  183,  sec.  156  (1), 
(3),  (5)  : Battle  v.  Fidelity  and 
Casualty  Co.  of  New  York,  330. 

R.S.O.  1914,  ch.  183,  sec.  165  (5)  : 
Ward  v.  Alliance  Insurance  Co. 
of  Philadelphla,  451. 

R.S.O.  1914,  ch.  183,  secs.  193  (3), 
194  (condition  5),  195,  196:  Excel- 
sior Tailoring  Co.  v.  Glen  Falls 
Insurance  Co.,  35. 

R.S.O.  1914,  ch.  192,  sec.  246  (Mu- 
nicipal Act)  : Gardner  v.  City  of 
Niagara  Falls,  53. 

R.S.O.  1914,  ch.  192,  sec.  363  (1)  : 
Newhall  v.  City  of  Peterborough, 
235. 

R.S.O.  1914,  ch.  195,  sec.  5 (7) 
(Assessment  Act)  : Re  Hydro-Elec- 
tric Power  Commission  of  Ontario 
and  Townships  of  Thorold  and 
Pelham,  431. 

R.S.O.  1914,  ch.  195,  secs.  54(2), 
80,  118:  Re  Blackburn  and  City 
of  Ottawa,  494. 

R.S.O.  1914,  ch.  195,  secs.  69  (20), 
72(2)  : Calder  v.  Township  of 

Whitby,  188. 

R.S.O.  1914,  ch.  195,  sec.  81(3), 
(6)  : Re  City  of  Hamilton  and 

Utpcf  A A Q 

R.S.O.  1914,  ch.  195,  sec.  109(1), 
(6),  (11)  : Re  Laukance,  196. 

R.S.O.  1914,  ch.  206,  sec.  3,  sub- 
sec. 3 (Highway  Travel  Act)  : Han- 
ley v.  Hayes,  361. 

R.S.O.  1914,  ch.  231  (Children’s 
Protection  Act)  : Re  McNab,  538. 

R.S.O.  1914,  ch.  231,  secs.  2(1) 
(70,  9 (2),  28  (1),  28a.  (1)  : Re  Big- 
ras, 57. 

4 Geo.  V.  ch.  25,  secs.  2 (1)  (e), 
7,  9,  13,  33,  35,  sched.  2,  para.  2 (O.) 
(Workmen’s  Compensation  Act)  : Coo- 
per v.  Canadian  Northern  Ontario 
Railway  Co.,  256. 

5 Geo.  V.,  ch.  8.  secs.  19BB.  (4), 
19BBB.(1)  (D.)  (War  Revenue  Act, 
1915)  : Rex.  v.  Disappearing  Pro- 
peller Boat  Co.  Ltd.,  545. 

5 Geo.  V.  ch.  19,  sec.  5(0.)  (Power 
Commission  Act,  1915)  : Hydro- 

Electric  Power  Commission  of  On- 
tario v.  County  of  Grey,  339. 

5 Geo.  V.  ch.  20.  sec.  19(0.)  Amend- 
ing Insurance  Act)  : Ward  v.  Alli- 
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STATUTES — ( Continued .) 

ance  Insurance  Co.  of  Philadel- 
phia, 451. 

6 Geo.  V.  eh.  3,  sec  7 a (2)  (O.)  (Sol- 
diers’ Aid  Commission  Act)  : Re  Mc- 
Nab,  538. 

6 Geo.  V.  ch.  41,  sec.  6 (O.)  (Amend- 
ing Assessment  Act)  : Re  City  of 
Hamilton  and  Birge,  448. 

6 Geo.  V.  ch.  50,  secs.  40,  92(12) 
(6),  95  (Ontario  Temperance  Act): 
Rex  v.  Hayes,  635. 

6 Geo.  V.  ch.  53,  sec.  4(0.) 

(Amending  Children’s  Protection  Act)  : 
Re  Bigras,  57. 

7 Geo.  V.  ch.  20,  sec.  4(0.) 

(Amending  Power  Commission  Act)  : 
Re  Hydro-Electric  Power  Commis- 
sion-of  Ontario  and  Townships  of 
Thorold  and  Pelham,  431. 

7 Geo.  V.  ch.  27,  sec.  60(0.) 
(Amending  Soldiers’  Aid  Commission 
Act)  : Re  McNab,  538. 

7 Geo.  V.  ch.  33,  secs.  2 (c)  (ii),  9 
(O.)  (Bulk  Sales  Act)  : Bank  of 
Montreal  v.  Ideal  Knitting  Mills 
Ltd.,  410. 

7 Geo.  y.  ch.  38,  sec.  1(0.)  (Amend- 
ing Companies  Act)  : Re  Wilton 
Farmers’  Co-operative  Association 
v.  Burgess,  534. 

7 Geo.  V.  ch.  48,  sec.  2(0.) 
(Amending  Highway  Travel  Act)  : 
Hanley  v.  Hayes,  361. 

9 Geo.  y.  ch.  25,  sec.  34(0.) 
(Amending  Soldiers’  Aid  Commission 
Act)  : Re  McNab,  538. 

9 Geo.  V.  ch.  54,  secs.  12  (6),  14 
(3),  16  (1)  (e)  (O.)  (Housing  Com- 
mission Act)  : Eaton  v.  Brant,  346. 

9  & 10  Geo.  V.  ch.  13,  sec.  15  (D.) 
(Incorporating  Canadian  National 
Railway  Company)  : Semple  v. 

Canadian  National  Railway  Co., 
189. 

9  & 10  Geo.  V.  ch.  36,  secs.  3 (j) , 

4 (3),  44  (D.)  (Bankruptcy  Act)  : Re 
Freedman,  206. 

9 & 10  Geo.  V.  ch.  36,  sec.  4 (3) 
(a)  (D.)  : Re  Tunnell  Ltd.,  30. 

9 & 10  Geo.  V.  ch.  36,  sec.  13  (ID.)  : 
Re  Lipson,  215. 

9 & 10  Geo.  V.  ch.  36,  secs.  30,  31 
(D.)  : Re  Matthews  Sheet  Metal 
and  Roofing  Co.  Ltd.,  262. 

9 & 10  Geo.  V.  ch.  36,  sec.  31 
(D.)  : Re  Carson,  649. 

9 & 10  Geo.  V.  ch.  36,  secs.  35,  74 
(D.)  : Re  Andrew  Motherwell  of 
Canada  Ltd.,  294. 

9 & 10  Geo.  V.  ch.  43,  secs.  2(1), 

7.  21(3),  43(D)  (Pension  Act)  : Un- 
ion Bank  of  Canada  v.  Newcomen 
and  Royal  Bank  of  Canada,  17. 

9 & 10  Geo.  y.  ch.  46,  sec.  12 
(D.)  (Amending  Criminal  Code)  : 
Re  Rex  v.  Speirs,  290. 


STATUTES — ( Continued. ) 

9 & 10  Geo.  y.  ch.  68,  secs.  220, 
240,  241,  243 (D.)  (Railway  Act)  : 
Re  Little  and  Campbellford  Lake 
Ontario  and  Western  Railway 
Co.,  581. 

9 & 10  Geo.  V.  ch.  68,  sec.  354 
(D.)  : Howe  v.  Niagara  St.  Cath- 
arines and  Toronto  Railway  Co., 
387. 

10  & 11  Geo.  V.  ch.  2,  sec.  6,  sub- 
sec. 1(e)  (O.)  (Election  Laws  Amend- 
ment Act,  1920)  : Re  South  Water- 
loo Provincial  Election,  Mercer  v. 
Homuth,  245. 

10&11  Geo.  V.  ch.  29(0.)  (Amend- 
ing Soldiers’  Aid  Commission  Act)  : 
Re  McNab,  538. 

10  & 11  Geo.  V.  ch.  40,  secs.  13 
(1),  15(0.)  (Sale  of  Goods  Act)  : J. 
A.  Simmers  Ltd.  v.  Powell,  559. 

10  & 11  Geo.  y.  ch.  40,  secs.  13 
(.3),  15,  30(3),  34,  35:  Alkins  Bro- 
thers v.  G.  A.  Grier  & Sons  Dtd., 
667. 

10  & 11  Geo.  y.  ch.  58,  sec.  9 
(O.)  (Amending  Municipal  Act)  : 
Newhall  v.  City  of  Peterborough, 
235. 

10  & 11  Geo.  V.  ch.  71,  sec.  2 (D.) 
(Amending  Special  War  Revenue 
Act)  : Rex  v.  Disappearing  Propel- 
ler Boat  Co.  Ltd.,  545. 

10  & 11  Geo.  V.  ch.  100,  secs.  15 
(1)  (6) , 19(3)  (O.)  (Public  Schools 
Act)  : Re  PIoyland  and  Township 
of  York,  185. 

11  Geo.  V.  ch.  54,  sec.  13  (O.) 
(Children  of  Unmarried  Parents 
Act)  : Re  Duckworth  and  Skinkle, 
272. 

~ 11  Geo.  V.  ch.  73,  sec.  6(0.) 
(Amending  Ontario  Temperance  Act)  : 
Rex  v.  Hayes,  635. 

11  & 12  Geo.  V.  ch.  50  (D.) 
(Amending  Special  War  Revenue 
Act)  : Rex  v.  Disappearing  Pro- 
peller Boat  Co.  Ltd.,  545. 

12  & 13  Geo.  V.  ch.  4,  sec.  7(10) 
(O.)  (Voters’  Lists  Act)  : Re  Wat- 
son and  Town  of  Cobourg,  531. 

12  & 13  Geo.  V.  ch.  40,  sec.  2(0.) 
(Amending  Soldiers’  Aid  Commission 
Act)  : Re  McNab,  538. 

12  & 13  Geo.  V.  ch.  53,  sec.  2(0.) 
(Conveyancing  and  Law  of  Property 
Act,  1922)  : Re  Keyser  and  Daniel 
J.  MoA’Nulty  Realty  Co.  Ltd.,  136. 

12  & 13  Geo.  V.  ch.  61,  sec.  10  (O.) 
(Amending  Insurance  Act)  : Re  New 
York  Life  Insurance  Co.,  408. 

12  & 13  Geo.  V.  ch.  61,  sec.  14(0.)  : 
Ward  v.  Alliance  Insurance  Co. 
of  Philadelphia,  541. 

12  & 13  Geo.  V.  ch.  72,  secs.  45, 
48,  51,  56  (1)  (O.)  (Consolidated 
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STATUTES — ( Continued. ) 

Municipal  Act)  : Re  Watson  and 

Town  of  Cobourg,  531. 

12  & 13  Geo.  V.  ch.  72,  secs.  150, 
172  (1)  (a)  (O.)  : Rex  or  red. 

Jacques  v.  Mitchell,  286. 

12  & 13  Geo.  V.  ch.  72,  secs.  297 
(1),  298(1),  359,  363(1)  (O.)  : New- 
hall  v.  City  of  Peterborough,  235. 
12  & 13  Geo.  V.  ch.  72,  secs.  322 

(1) ,  322a  ( 1 ) , (2),  (3),  (O.)  : Re 
Garland  and  City  of  Toronto,  646. 

12  & 13  Geo.  V.  ch.  72,  sec.  399a 

(2)  (a)  (O.)  : Re  Hartley  and  City 
of  Toronto,  275. 

12  & 13  Geo.  y.  ch.  72,  sec.  464 
(1)  (O.)  : Robe  and  Clothing  Co. 
Ltd.  v.  City  of  Kitchener,  1. 

12  & 13  Geo.  y.  ch.  78,  secs.  22,  26 
(O.)  (Amending  Assessment  Act)  : 
Re  Blackburn  and  City  of  Ot- 
tnwa,  494. 

12  & 13  Geo.  V.  ch.  78,  sec.  24 
(O.)  : Re  Laurance,  196. 

12  & 13  Geo.  y.  ch.  86,  secs.  5(4), 
7 (O.)  (Amending  Ontario  Temper- 
ance Act)  : Rex  y.  Hayes,  635. 

13  & 14  Geo.  y.  ch.  22,  sec.  4(a), 
(d)  (D.)  (Opium  and  Narcotic  Drug 
Act)  : Rex  v.  Smith,  549. 

13  & 14  Geo.  y.  ch.  31,  secs.  2(1)  , 
9,  10,  11  (D.)  (Amending  Bank- 

ruptcy Act)  : Re  Lalonde,  279. 

13  & 14  Geo.  y.  ch.  31,  sec.  3(D.)  : 
Re  Freedman,  206. 

13  & 14  Geo.  V.  ch.  35  (Ontario 
Medical  Act)  : Rex  v.  Driscoll,  806. 

13  & 14  Geo.  V.  ch.  41,  sec.  9 (D.) 
(Amending  Criminal  Code)  : Rex  y. 
DeBruge,  507 ; Rex  v.  Anderson, 
586. 

13  & 14  Geo.  V.  ch.  48,  sec.  54(0.) 
(Highway  Traffic  Act)  : Stephen- 

son v.  Parkdale  Motors,  680. 


STATUTES  (RETROAC- 
TIVITY). 

See  Limitation  of  Actions,  2. 


STAY  OF  PROCEEDINGS. 

See  Appeal. 


STREET  RAILWAY. 

See  Negligence,  3. 


SUBROGATION. 

See  Workmen's  Compensa- 
tion Act. 


SUBSTITUTED  CONVIC- 
TION. 

See  Criminal  Law,  3. 


SURETY. 

See  Guaranty. 


SURROGATE  COURT 
JUDGE. 

See  Trusts  and  Trustees,  1. 


SURROGATE  COURTS. 

See  Contract,  2. 


SUSPENSION  OF  BANK. 

See  Banks  and  Banking,  1,  2. 


TAXES. 

See  Assessment  and  Taxes— 
Revenue. 


TEMPERANCE. 

See  Ontario  Temperance  Act. 

THEFT. 

See  Insurance,  2, 


THIRD  PARTIES. 

See  Municipal  Corporations, 
3. 


TIME. 

See  Assessment  and  Taxes,  1 
— Company,  5 — Criminal  Law, 
2 — Limitation  of  Action — On- 
tario Temperance  Act  — Sale 
of  Goods,  1. 


TOLLS. 

See  Railway,  1. 


TORT. 

See  Damages. 
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TRESPASS. 

See  Contract,  1 — Negligence, 
4. 


TRIAL. 

Jury  Notice — Motion  to  Strike 
out  — Action  against  Canadian 
National  Railway  Company  In- 
corporated by  9 & 10  Geo.  V.  ch. 
13  ( Dom .) — Corporate  Entity — 
Effect  of  sec.  15  of  Act — Interpre- 
tation Act , sec.  30(a) — Trial  by 
“ Judge  or  Judges  ” — Personce 
Designatce  — Interference  with 
Constitution  and  Procedure  of 
Provincial  Courts — Dismissal  of 
Motion — Costs  of  Attorney -Gen- 
eral Intervening  — Application 
for  Leave  to  Appeal. 

Semple  v.  Canadian  Na- 
tional Railway  Co.,  189. 

See  Criminal  Law — Eire. 

TRUSTS  AND  TRUSTEES. 

1.  Compensation  for  Services — 
“Care,  Management,  and  Invest- 
ment” of  Capital  — Taking  over 
Mortgage  and  Receiving  Money 
Paid  theron  — Small  Allowance 
for  — Jurisdiction  of  Surrogate 
Judge  — Trustees  Acting  under 
Trust-deed — Sec.  67(3)  of  Trus- 
tee Act — Jurisdiction  of  Judge  of 
Supreme  Court  under  sec.  67(1). 

Re  Anderson,  527. 

2.  Investments  of  Trust-fund — 
Adjustments  between  Life-tenant 
and  Remaindermen  — Securities 
Purchased  at  Premium  and  others 
Purchased  at  Discount — Duty  of 
Trustees — Sale  of  Securities  be- 
fore Maturity — Opinion  of  Court 


[vol. 

TRUSTS  AND  TRUSTEES— 

(Continued.) 

— Academic  Question — Unauthor- 
ised Investments. 

Re  Armstrong,  639. 

See  Bankruptcy,  5 — Damages 
— Will,  1,  2. 


ULTIMATE  NEGLIGENCE. 

See  Negligence,  2. 


UNDUE  INFLUENCE. 

See  Particulars. 


UNINCORPORATED 

ASSOCIATION. 

Culture  Society — ForeignVborn 
Citizens  of  Canada — Constitution 
of  Society  — Declaration  of  Un- 
changeableness— Right  to  Change 
by  Unanimous  Vote  only — At- 
tempt to  Change  Name  and  Con- 
stitution of  Society  and  to  Divert 
Property  to  Improper  and  Illegal 
Uses — Injunction — Provision  for 
A rbitration — W aiv  er. 

Brylinski  v.  Inkol,  369. 


USE  AND  OCCUPATION. 

See  Landlord  and  Tenant. 


VENDOR  AND  PUR- 
CHASER. 

Agreements  for  Sale  of  Lands 
— Action  by  Purchasers  for  Res- 
cission or  Damages — Allegation 
of  Misrepresentations  by  Agent  of 
Vendors — Election  of  Purchasers 
to  Affirm  after  Acquiring  Know- 
ledge of  Untruth — Continuing  to 
Make  Payments  on  Contracts — 
Bar  to  Claim  for  Rescission  — 
Damages  for  Deceit — Limitaion 
of  Agent's  Authority — Fraud  of 
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VENDOR  AND  PUR- 
CHASER— ( Continued .) 
Agent — Failure  to  Prove  Repre- 
sentations— Immateriality — Iden- 
tity of  Vendors. 

Hughes  v.  0 jib  way  Realty 
Co.  Ltd.,  611. 

See  Covenant,  1. 

VENDOR’S  LIEN. 

See  Mechanics'  Liens. 


VERDICT. 

See  Fire. 


VICTUALLING  HOUSE. 

See  Restaurant-keeper. 


VOLUNTARY  CONVEY- 
ANCE. 

See  Fraudulent  Conveyance. 


VOTERS’  LISTS. 

See  Municipal  Corporations, 
5 — Parliamentary  Elections. 


WAGES. 

See  Company,  4. 


WAIVER. 

See  Insurance,  1 — Land 
Titles  Act — Sale  of  Goods,  2, 
3 — Unincorporated  Associa- 
tion. 


WAR  TAX. 

See  Railway,  1. 


WARRANT. 

See  False  Imprisonment. 


WARRANTY. 

See  Insurance,  2 — Sale  of 
Goods,  2. 


WATER. 

See  Municipal  Corporations, 
3.  

WEATHER  INSURANCE. 

See  Insurance,  4. 


WILL. 

1.  Construction  — Bequest  for 
Benefit  of  Church  — Application 
of  Income  of  Trust-fund — “Main- 
tenance and  Repair  either  inside 
or  out " — Extension  beyond  Main- 
tenance and  Repair  of  Fabric — 
Custody  of  Fund — Trustees  Ap- 
pointed by  Will — Application  of 
Unused  Income. 

Re  Boyd,  627. 

2.  Construction  — Bequest  to 
Home  in  Specified  Municipality 
in  Trust  for  Benefit  of  Children 
of  Canadian  Soldiers — Whether 
Bequest  Limited  to  Children  of 
Soldiers  Belonging  to  Municipal- 
ity— Home  in  Adjacent  City  not 
Answering  Description — Claim  of 
Soldiers'  Aid  Commission — On- 
tario Statute  6 Geo.  V.  ch.  3,  sec. 
la.  (2) — Amending  Acts  7 Geo. 
V.  ch.  27 , sec,  60,  and  9 Geo.  V. 
ch.  25,  sec.  35 — Children's  Pro- 
tection Act,  R.S.O.  1911,  ch.  231 
— 10  & 11  Geo.  V.  ch.  29 — 12  & 
13  Geo.  V.  ch.  10,  sec.  2 -—No 
Home  Answering  Description  in 
Will — Trust  — Charitable  Gift — 
Appointment  of  Trustee — Admin- 
istration of  Fund  cy  pres. 

Re  McNab,  538. 

3.  Construction  — Legacy  to 
Widow  in  Addition  to  Policies  on 
Life  of  Testator  “already  Made 
Payable  to  her"  — Only  one  of 
three  Policies  actually  Payable  to 
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WILL — ( Continued .) 
Widow — Claim  by  her  to  Proceeds 
of  all — Whether  Gift  by  Implica- 
tion— Evidence  of  Intention^-In- 
admissibility — -Appeal — Costs. 

Re  Fleck,  441. 

4.  Mutual  Wills  Made  by 
Father  and  Son — Agreement  of 
Son  to  Purchase  Property  from 
Father  ■ — Collateral  Oral  Agree- 
ment of  Father  not  to  Revoke 
Will- — Condition  of  Son's  Enter- 
ing into  Agreement — Admission 
of  Extrinsic  Parol  Evidence  — 
New  Will  Made- by  Father  Revok- 
ing Former  Will — Establishment 
against  Executors  of  Father  of 
Agreement  not  to  Revoke  — En- 
forceable Agreement  — Specific 
Performance  — Declaration  that 
Estate  Held  in  Trust  by  Execu- 
tors of  Later  Will  for  Son-Sta- 
tute of  Frauds — Costs. 

Benn  y.  Hawthorne,  393. 

5.  Validity  — Aged  Person  — 
Suspicious  Circumstances — Onus 
— Evidence  — Executor  — - Frau- 
dulent Scheme  to  Uphold  Gift — 
Invalidity  of  both  Will  and  Gift 
— Mental  and  Physical  Condition 
of  Testator — Earlier  Will — Con- 
sideration— Marriage  — Irrevoca- 
bility— Amendment — Refusal. 

Harris  v.  Gallimore,  566. 

See  Executors — Particulars. 


WINDING-UP. 

See  Company,  5. 


WORDS. 

“Acquired:”  Re  New  York 
Life  Insurance  Co.,  408. 


[vol. 

W ORDS — ( Continued . ) 

“ Act  of  Bankruptcy :”  Re 
Freedman,  206. 

“Allurement:”  Wallace  y. 
Pettit,  82. 

“Already  Made  Payable  to 
her:”  Re  Fleck,  441. 

" Appeal :”  Rex  y.  Driscoll, 
306. 

" Appear :”  Toronto  Hockey 
Club  v.  Arena  Gardens  of  Tor- 
onto Ltd.,  509. 

“Blended  Payments :”  Singer 
v.  Goldhar,  267. 

“Born  out  of  Wedlock :”  Re 
Duckworth  and  Skinkle,  272. 

" Care , Management,  and  In- 
vestment:” Re  Anderson,  527. 

" Car-owner :”  Toronto  Ham- 
ilton and  Buffalo  Railway 
Co.  v.  Steel  Co.  of  Canada 
Ltd.,  63. 

" Carries  on  any  Business, 
Trade  or  Occupation :”  Bank  of 
Montreal  y.  Ideal  Knitting 
Mills  Ltd.,  410. 

" Conducted  in  Accordance 
with  the  Principles  Laid  down  in 
the  Act:"  Rex  ex  r el.  Jacques 
y.  Mitchell,  286. 

“Consideration  and  Approval :” 
Newhall  v.  City  of  Peter- 
borough, 235. 

" Control :”  Canadian  North- 
ern Transfer  Co.  v.  Toronto 
Storage  Co.,  352;  Re  Hydro- 
Electric  Power  Commission  of 
Ontario  and  Townships  of 
Thorold  and  Pelham,  431. 

" Creditors :”  Re  Carson,  649. 

“Danger:”  Rex  y.  Hunt,  48. 

“Debts:”  Re  Freedman,  206. 

“ Execution :”  Battle  Creek 
Toasted  Corn  Flake  Co.  Ltd. 


INDEX. 
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WORDS — ( Continued .) 
v.  Kellogg  Tasted  Coen  Flake 
Co.,  127.. 

“Free  Time:”  Toeonto  Ham- 
ilton and  Buffalo  Railway 
Co.  y.  Steel  Co.  of  Canada 
Ltd.,  63. 

“Gratuity:”  Union  Bank  of 
Canada  v.  Newcomen  and 
Royal  Bank  of  Canada,  17. 

“Judge  or  Judges :”  Semple 
v.  Canadian  National  Railway 
Co.,  189. 

“Lawful  Authority :”  Rex  y. 
Smith,  549. 

Liabilities :”  Re  Feeedman, 

206. 

“ Liability :”  Re  Laueance, 
197. 

“ Maintenance  and  Repair 
either  inside  or  out:”  Re  Boyd, 
627. 

“Mortgage:”  Stinson  y.  Mac- 
kendeick,  358. 

“Necessity,  Accident , or  Mis- 
take :”  Bosom woeth  v.  Westeen 
Faemees  Weathee  Mutual  In- 
sueance  Co.,  350. 

“No  Further  Insurance  Per- 
mitted :”  Excelsioe  Tailoeing 
Co.  Ltd.  v.  Glen  Falls  Insue- 
ance  Co.,  35. 

" Officer :”  Gaednee  y.  City  of 
Niagaea  Falls,  53. 

" Owing :”  Re  Tunnell  Ltd., 
30. 

“Pension:”  Union  Bank  of 
Canada  v.  Newcomen  and 
Royal  Bank  of  Canada,  17. 

iC  Person:”  Rex  ex  rel.  Jac- 
ques v.  Mitchell,  286. 

" Personal  Property  Liable  to 
Seizure :”  Re  Laueance,  196. 

“ Pleasure  of  the  Council :” 


WORDS — ( Continued .) 
Gaednee  y.  City  of  Niagaea 
Falls,  53. 

" Pressure :”  Re  Caeson,  649. 

" Private  Tracks :”  Toeonto 
Hamilton  and  Buffalo  Rail- 
way Co.  v.  Steel  Co.  of  Canada 
Ltd.,  63. 

“Procedure:”  Stephenson  y. 
Paekdale  Motoes,  680. 

“ Proceedings :”  Re  Andeew 
Motheewell  of  Canada  Ltd., 
294. 

“ Questions  of  Law :”  Re  Hoy- 
land  and  Township  of  Yoek, 
185. 

" Residence :”  Re  City  of 
Hamilton  and  Biege,  448. 

“Sales:”  Rex  y.  Disappeae- 
ing  Peopellee  Boat  Co.  Ltd., 
545. 

“Stated  Case:”  Rex  y.  Deis- 
coll,  306. 

“Statement:”  Waed  v.  Alli- 
ance Insueance  Co.  of  Phila- 
delphia, 451. 

“Stock:”  Bank  of  Monteeal 
y.  Ideal  Knitting  Mills  Ltd., 
410. 

“Stored:”  Toeonto  Hamil- 
ton and  Buffalo  Railway  Co. 
v.  Steel  Co.  of  Canada  Ltd., 
63. 

“Tolls:”  Dayis  v.  Elliot, 
583. 

“Usual  Stopping  Place:” 
Howe  v.  Niagaea  St.  Cathae- 
ines  and  Toeonto  Railway  Co., 
387. 

“ Vested  in  or  Controlled  by:” 
Re  Hydeo  - Electeic  P o w e e 
Commission  of  Ontaeio  and 
Townships  of  Tiioeold  and 
Pelham,  431. 
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WORDS — ( Continued .) 

“ Wages  Due  for  Services  Per- 
formed Mullen  y.  Millar, 
563. 


WORK  AND  LABOUR. 

See  Mechanics'  Liens. 


WORKMEN’S  COMPENSA- 
TION ACT. 

Death  of  Servant  of  Railway 
Company — Negligence  of  another 
Railway  Company  — Action  by 
Widow  and  Children  under  Fatal 
Accidents  Act  — Application  for 
and  Acceptance  of  Compensation 
under  Act  — Employer-company 
Subrogated  to  Rights  of  Widow 


[vol.. 

WORKMEN’S  COMPENSA- 
TION ACT — (Con.) 

and  Children  — Election — Suffi- 
ciency of — Secs.  7 and  9 of  Act — 
Whether  Binding  on  Infant  De- 
pendants— Secs.  2(1)  (e)3  13,  33, 
35  of  Act — Refusal  of  Employer- 
company  to  Adopt  Action — Stay 
of  Action  — Joint  Operations  of 
two  Railway  Companies — Defence 
Based  on  52  Viet.  ch.  77,  sched 
para.  11  ( Dom .) 

Cooper  v.  Canadian  North- 
ern Ontario  Railway  Co.,  256. 


WRONGFUL  DISMISSAL. 

See  Municipal  Corporations, 


